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JUDGES 


OF  THE 

SUPREME  COURT  OF  ONTARIO 

DURING  THE  PERIOD  OF  THESE  REPORTS. 


APPELLATE  DIVISION. 

First  Divisional  Court. 

The  Eight  Hon.  Sir  William  Mulock,  K.C.M.G.,  P.C.,  C.J.O. 
The  Hon.  James  Magee^  J.A. 

“ “ Frank  Egerton  Hodgins,  J.A. 

“ William  Edward  Middleton,  J.A. 

David  Inglis  Grant,  J.A. 

Second  Divisional  Court. 

The  Hon.  Francis  Eobert  Latchford,  C.J. 

William  Eenwick  Eiddell,  J.A. 

“ “ Cornelius  Arthur  Hasten,  J.A. 

‘‘  John  Fosbery  Orde,  J.A. 

Eobert  Grant  Fisher,  J.A. 

HIGH  COUET  DIVISION. 

The  Hon.  Eiciiard  Martin  Meredith,  iO.J:C.P.,  President.* 

“ Hugh  Thomas  Kelly,  J. 

Hugh  Edward  Eose,  J.f 
“ “ William  Alexander  Logie,  J. 

“ William  Henry  Wright,  J. 

John  Millar  McEvoy,  J. 

William  Edward  Eaney,  J. 

“ Nicol  Jeffrey,  J. 

“ Charles  Garrow,  J. 

*Eesigned  on  the  1st  October,  1930. 

f Appointed  Chief  Justice^  of  the  High  Court  on  the  2nd 
October,  1930. 


MEMORANDA. 


Judicial  Appointment. 

On  the  2nd  October^  1930,  the  Honourable  Hugh  Edward  Rose, 
a Judge  of  the  High  Court  Division  of  the  Supreme  Court  of 
Ontario,  was  appointed  Chief  Justice  of  the  High  Court  Division 
of  the  Supreme  Court  of  Ontario,  with  the  style  and  title  of  Chief 
Justice  of  the  High  Court. 

Mr.  Justice  Rose  was  appointed  Chief  Justice  in  the  room  and 
stead  of  the  Honourable  Richard  Martin  Meredith,  C.J.C.P., 
President  of  the  High  Court  Division,  who  had  resigned. 

Called  to  the  Bar. 

im  April  19S0. 

Kenneth  Borden  Palmer  (Special — K.B,),  John  Patrick  Mad- 
den (Special — Sask.),  Leo  Arthur  Doyle  (Special — K.S.). 

15th  May,  1930. 

Wilfrid  Robert  Hobson. 

19th  June,  1930. 

George  Arthur  Yates,  William  Eienberg,  Maurice  Robert 
Medline,  George  Frederick  Adams,  Earl  Thomas  Caughey,  Wil- 
liam Herbert  Waugh,  Jacob  Finkelman  (with  honours),  Malcolm 
Wallace  McCutcheon  (with  honours),  James  Kenneth  Davidson 
Sims,  Richard  Becher  Hungerford,  John  Keith  McBroom  Laird, 
James  Thompson  Garrow,  Ernest  T.  Godwin,  Roderick  Walker 
Strachan  Johnston,  Lawrence  Melvin  Courtice  Mason,  Fred  Bever- 
ley Matthews  (with  honours.  Chancellor  Van  Koughnet  scholar- 
ship, gold  medal),  Gordon  Caleb  Medcalf  (with  honours,  Chris- 
topher Robinson  memorial,  silver  medal),  Joseph  James  Minsky 
(with  honours),  John  Charles  Risk  (with  honours),  Bethune  Lar- 
ratt  Smith,  Harry  Alexander  Stark,  (with  honours,  Clara  Brett 
Martin  scholarship,  bronze  medal),  Lester  Herbert  Clayton,  Kelvin 
David  Main  Spence,  John  Frederick  Woods,  William  Mossman 
Dubrule,  Harvey  Philip  Green,  William  Skelcher  Sewell,  James 
Alexander  Metcalfe,  Robert  Bruce  Fulton,  Harvie  Samuel  Balfour, 
Maurice  Shelly  Millstone,  Adrien  E.  Richard  (Special — K.B.), 
Edward  Lazaresco. 
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18th  September,  1930. 


[vOL. 


John  Wilfrid  Teskey,  Kenneth  Mnrney  Langdon,  Crosier 
Eobert  Bigelow^  Korman  Borinsky^  Louis  Herman^  Francis  Leo 
Murphy,  Charles  Kenneth  Waugh,  Donald  Keith  Griffith  Black, 
Samuel  Ellenberg,  Leonard  Wilson  Mitchell,  Eaymond  Nicholas 
Taglietti,  Jack  Klafer  Wahl,  Jacob  Morris  Wainberg,  Joseph 
Jelfery,  Douglas  Boss  Nairn,  Morris  Prousky,  Leonard  Clyde 
Smith,  Ben  Tepper,  Francis  Andrew  Brewin  (with  honours), 
Henry  Donald  Langdon,  Eobert  Donald  Euddy,  Irving  Aaron, 
Eichard  Ernest  Baron  Brocklesby,  Edson  Livingston  Maines, 
Thomas  Eutherford  Flindall  Langdon,  Harris  Eeuben  Moscoe, 
Francis  Colenso  Powell,  Harry  I.  Eumack,  Benjamin  Harry  Yuffy, 
Cecil  Logue  Snyder,  Frank  Henry  MacLatchy,  Aurele  Parisien, 
William  Edward  Earle,  George  Eowswell  Grant  Newton,  Albert 
Serre,  Leo  Sylvestre,  Thomas  Mackie,  John  Francis  Smith,  Mal- 
colm Wallace  McCutcheon  (with  honours),  Louis  J.  Zuker, 
Nicholas  Francis  Anthony  Scandiffio,  John  Colin  Armour  Camp- 
bell, Charles  Douglas  Stewart,  George  Alexander  Snyder,  George 
Argo  McGillivray,  John  Graham  Cassels,  William  Leo  Knowlton 
(with  honours),  Milton  C.  Meretsky,  Eobert  Thompson  Living- 
stone Innes,  Duncan  Brodie  McIntyre. 


16th  October,  1930. 

Eoss  Eyrie,  Arthur  O’Heir,  John  Wanless  McMaster,  Alice 
Belva  Gordon,  Harry  Fraser  Palmer,  William  Logan  Millman 
(with  honours),  Eupert  Charles  McMichael,  Aletha  Lenore  Colter, 
Charles  Frederick  Sanderson,  David  Sylvester  Charlton,  John 
Gladstone  Currie,  George  Eondeau  Brett,  John  Wesley  Burgess, 
George  Albert  Beale,  MTlliam  Anthony  Donohue,  Charles  Stuart 
Stevenson,  Harold  Frederick  McMullen  (with  honours),  Samuel 
Nathaniel  Goldhar,  Charles  Everard  Wolff,  Sherburne  Tupper 
Bigelow  (Special — Manitoba),  Maurice  Gintzler. 


EEEATA. 

Page  176,  head-note,  3rd  line,  for  read  ‘‘2^2.’’ 

243,  catchwords,  6th  line,  for  ‘^‘^country”  read  ^^county.’’ 
320,  head-note,  5th  line,  for  read  'H09.” 

361,  head-note,  last  line,  for  '^S.S.E.”  read  ^^S.C.E.^’ 
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(App.  Div.)  625 
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British  America  Assurance 
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Brownlee  v.  Hand  Firework 
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als Eailway  Co.,  Re  
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Perth  Ltd 383 

Creber,  McWhirter  v.  389 
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Davey  v.  Gibson  

(App.  Div.)  379 

Davidson,  Ee  19 

Denison,  Bowman  v 
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(App-  Div.)  117 

Detroit  and  Windsor  Sub- 
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Fontaine  and  Lacasse,  Eex 

V  (App.  Div.)  173 
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Independent  Electric  Ltd. 

V  (Chrs.)  185 

Grawbarger  and  Moyer,  Ee 

(App.  Div.)  491 
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Atlee  V.  Backhouse  3 M.  & W.  633  

Attorney-General  v.  Cameron  ....  26  A.R.  103  

Attorney-General  v.  Scully  4 O.L.R.  394  

Attorney-General  for  British  Col- 
umbia V.  Attorney-General  for 

Canada [1914]  A.C.  153  . . . 

Attorney-JGeneral  for  British  Col- 
umbia V.  Canadian  Pacific  Rail- 


251,  255,  273 

105 

66,  76 

. . . . 575,  578 

45 

314 

542 

648 

251 

474 

161 

234 

139 

66,  78 

252 

388 

179 

497 

545 

184 

670 


334 


way  Co 

Attorney-General  for  British  Col- 
umbia V.  The  King  


[1906]  A.C.  204 


337 


63  Can.  S.C.R.  622 
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Attorney-General  for  British  Col- 
umbia V.  Ostrum  [1904]  A.C.  144  425 

Attorney-General  for  Canada  v. 

Attorneys-General  for  Ontario 

Quebec  and  Nova  Scotia  [1898]  A.C.  700  337,  419 

Attorney-General  for  Canada  v. 

Attorney-General  for  Quebec, 

Silver’s  Case  [1929]  S.C.R.  557  626 

Attorney-General  of  Nova  Scotia  v. 

Gregory  11  App.  Cas.  229  182,  183 

Attorney-General  far  Ontario  v. 

Attorney-General  for  Canada..  [1894]  A.C.  189  419,  421 

Attorney-General  for  Ontario  v. 

Hamilton  Street  Railway  Co..  [1903]  A.C.  524  321,  322,  336 

Attorney-General  for  Ontario  v. 

Mercer  8 App.  Cas.  767  321,  325, 

335,  336 

Attwood  V.  Chapman  [1914]  3 K.B.  275  412 


B'. 


Balme  v.  Hutton  

Bank  of  Australasia  v.  Nias  

Bank  of  England  v.  Vagliano 

Brothers  

Bank  of  New  Zealand  v.  Simpson. 

Bank  of  Toronto  v.  Lambe 

Banking  Service  Corporation  Ltd. 
V.  Toronto  Finance  Corpora- 
tion Ltd 

Bark-Fong  v.  Cooper  

Barraclough  v.  Brown  

Barratt  v.  Kearns  

Baskervllle  and  City  of  Ottawa,  Re 

Bates  V.  Batey  & Co.  Ltd 

Bayack,  Re  

Beard  v.  London  General  Omnibus 

Co 

Beaudry  v.  City  of  Montreal  

Beaumont  v.  Senior  

Bell  V.  Midland  Railway  Co 

Belway  and  Parnett  v.  Serota  .... 
Benjamin  v.  Manistee  River  Im- 
provement Co 

Berman  and  Chapman,  Re  

Bird  V.  Philpott  

Bishop  V.  Bishop  

Bishop  V.  Smyrna  and  Cassaba 

Railway  Co 

Blackburne  v.  Flavelle  

Blacker  v.  Lake  and  Elliott  Ltd.  . . 

Blay  V.  Pollard  

Blyth  V.  Hulton  and  Co.  Ltd 

Board  of  Commerce  Act  and  Com- 
bines Act,  In  re  

Boericke  v.  Sinclair  

Bonnell  v.  Smith  

Bottomley  v.  Brougham  


9 Bing.  471  645 

16  Q.B.  717  638 

[1891]  A.C.  107  137 

[1909]  A.C.  182  252 

12  App.  Cas.  575  626,  632 


[1928]  A.C.  333  66,  67, 

69,  78,  80 

49  Can.  S.C.R.  14  82 

[1897]  A.C.  615  184 

[1905]  1 K.B.  504  408.  413 

Unreported  423,  425,  438 

[1913]  3 K.B.  351  648 

64  O.L.R.  14  425,  435 

[1900]  2 Q.B’.  530  ...  238,  240,  241 

11  Moore  P.C.  399  155,  161 

[1903]  1 K.B.  282  557 

10  C.B.N.S.  287  342 

47  D.L.R.  621  365 

42  Mich.  628  576,  584,  585 

24  O.W.N.  404,  4 C.B.R.  233  . . 421 

[1900]  1 Ch.  822  45 

[1897]  P.  138  22 

[1895]  2 Ch.  265  259 

6 App.  cas.  628  96 

106  L.T.R.  533  647,  648,  662 

[1930]  W.N.  92  523 

24  Times  L.R.  719  292 

[1922]  1 A.C.  191  336,  684 

63  O.L.R.  237  82 

6 O.W.N.  414  604 

[1908]  1 K.B.  584  410 


LXV.] 


CASES  CITED. 


XV 


Name  of  Case. 

Bourne,  Ex  p.,  In  re  Bourne  

Boyle  V.  Yorkshire  Insurance  Co. 

Ltd 

Bresse  v.  Griffith  

Brickell  v.  New  York  Central  and 
Hudson  River  Railroad  Co.  . . 

Brickies  v.  Snell  

Brinsmead  (Thomas  Edward)  & 

Sons,  In  re  

Brisbane  v.  Dacres  

British  American  Oil  Co.  v.  Shurr. 
British  Columbia,  In  re  County 

Courts  of  

British  Columbia  Eleotric  Railway 

Co.  Ltd.  V.  Loach  

British  Empire  Underwriters  v. 

Wampler  

Bitommer  v.  Pennsylvania  R.  Co.  . 

Brookes,  In  re  

Brown  v.  Gracey  

Brown  V.  M’Kinally  

Brown  v.  Sheppard  

Bryant  Isard  & Co.,  Re,  Ex  p.  Fair. 
Bryant  Isard  & Co„  Re,  Ex  p. 

Turner  

Bury  V.  Fam’atina  Development 
Corp 

Butler  V.  Hobson  

Butterfield  v.  Forrester  

Byerly  and  City  of  Winnipeg,  Re  . . 
Byers  v.  Kidd  


Wheee  Reported.  Page. 

2 Gl.  & J.  137  45,  48 


56  O.L.R.  564 
24  O.R.  492  . . 


693 

392 


120  N.Y.  290  478,  481,  602 

[1916]  2 A.C,  599  82 

[1897]  1 Ch.  45  354 

5 Taunt.  143  542 

[1929]  3 D.L.R.  119  362 


21  Can.  S.C.R.  446 
[1916]  1 A.C.  719  . 


684 

479 


62  Can.  S.C.R.  591  693 

179  Fed.  Repr.  577  479 

[1914]  1 Ch.  558  97 

D.  & R.  (N.P.)  41,  note,  25 

R.R.  782  234 

I Esp.  279  542 

13  U.C'.R.  178  173.  175 

23  O.W.N.  113,  3 C.B.R.  840  . .24,  27 

29  O.W.N.  167,  7 C.B.R.  44..  24,  27 

[1909]  1 Ch.  754,  [1910]  A.C. 

439  75 

4 Bing.  N.'c.  290  .’ .' .’ .’  .’  48 

II  East  60  362 

20  Man.  R.  438  36,  37 

13  O.L.R.  396  611 


C. 


Callot  V.  Nash  39  Times  L.R.  291  187, 

194,  195 

Campbell  v.  Halverson  49  D.L.R.  463  546 

Campbell  v.  Irwin  32  O.L.R.  48  35,  39 

Campbell  v.  Wheeler  17  P.R.  289  613 

Campbell  (Donald)  & Co.  Ltd.  v. 

Poliak  [1927]  A.C.  732  612 

Canada  Atlantic  Railway  Co.  v. 

Hurdman  25  Can.  S.C.R.  205  606 

Canadian  Camera  and  Optical  Co., 

Re  2 O.L.R.  677  521,  523 

Canadian  Credit  Men’s  Trust  Asso- 
ciation V.  Hoffar  Ltd [1929]  S.C.R.  187  ...  416,  419,  421 

Canadian  National  Fire  Insurance 

Co.  V.  Colonsay  Hotel  Co [1923]  S.C.R.  688  262 

Canadian  Pacific  Railway  Co.  v. 

Corporation  of  the  Parish  of 

Notre  Dame  de  Bonsecours  . . . [1899]  A.C.  367  626 

Canadian  Pacific  Railway  Co.  v. 

Fleming  22  Can.  S.C.R.  33  . . . 155,  160, 

182,  183 

Canadian  Pacific  Railway  Co.  v. 

Frechette  ' [1915]  A.C.  871  490 
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Canadian  Pacific  Railway  Co.  v. 

Smith  62  Can.  S.C.R.  134  .... 


Carlisle  v.  Grand  Trunk  Railway 
Co 


Page. 

479, 

480,  481 


Cedar  Rapids  Manufacturing  and 


Chaplin  v.  Hicks  . 
Chapman  v.  Bluck 


Citizens  Insurance  Co.  of  Canada 


Clark  V.  Dooksteader  

Clark  V.  Duncan  

Clark  V.  Wray  

Clayards  v.  Dethick  

Clifton  V.  Towers  

Cluff  V.  Norris  

Cobourg  Town  Trust,  Commission- 
ers of  the.  In  re  

Coggs  V.  Bernard  


Cohen  v.  Mitchell  

Cohen  & Sweigman,  In  re 


Cole  and  Knowles,  Re  

Collaroy  Co.  Ltd.  v.  Giffard  

Collins,  Re  

Collins  y.  Henry  Whiteway  & Co.. 
Colonial  Building  and  Investment 
Association  v.  Attorney-General 

of  Quebec  

Colorado,  The  

Colquhoun,  In  re  

Combines  Investigation  Act,  Refer- 
ence as  to  the  Validity  of.  In 

re  

Commissioners  for  Special  Pur- 
poses of  Income  Tax  v.  Pemsel . 
Conmee  v.  Securities  Holding  Co.. 

Connor  v.  Cornell  

Coop  V.  Robert  Simpson  Co 

Cooper  V.  Swadling  

Copartnership  Farms  v.  Harvey- 

Smith  

Corby  v.  Foster  

Corry  v.  Londonderry  and  Ennis- 
killen Railway  Co 


26  O.W.N.  349  

641, 

UJ.  4 

644 

[1929]  4 D.L.R.  625  . 

118, 

121, 

123 

[1930]  S.C.R.  156  .. 

610 

15  Gr.  399  

452 

95  L.T.R.  65,  [1906]  A.C.  428.. 

663 

[1926]  S.C.R.  485  ... 

133, 

141, 

143 

[1914]  A.C.  569  .... 

. . 35,  37, 

495, 

503, 

506, 

508 

[1911]  2 K.B.  786  . . . 

459 

4 Bing.  N.C.  187  ... 

262 

[1924]  1 Ch.  97 

250 

7 App.  Chs.  96  

632 

[1894]  2 Q.B.  393  .. 

. . 44,  45, 

46,  48,  50 

36  Can.  S.C.R.  622  ... 

526, 

540, 

541 

53  0 L R 287  

404 

31  Ch.  D.  68  

164 

12  Q.B'.  439  

39  O.L.R.  292  

418 

19  O.L.R.  457  

392 

22  Gr.  377  

149, 

151, 

152 

2 Ld.  Raym.  909,  3 Ld.  Rhyni. 

163,  1 Sm.  L.C., 

13th 

ed., 

191  ....  616,  617, 

618, 

620, 

644 

25  Q.B.D.  262  

. . 45,  46 

5 C.B.R.  342,  [1925] 

1 D.L.R. 

248  

421 

60  O.L.R.  638  

526, 

534, 

537 

[1928]  Ch.  144  

251, 

259 

61  O.L.R.  225  

95 

[1927]  2 K.B.  378  .. 

413 

1 

9 App.  Cas.  157  

632 

. [1923]  P.  102  

234 

. 5 DeG.  M.  & G.  35  . , 

554, 

557 

i 

. [1929]  S.C.R.  409  . 

408, 

415 

. [1891]  A.C.  531  

670, 

671 

. 38  Chn.  S.C.R.  601  . 

. . 23,  27 

. 57  O.L.R.  35  

224, 

225, 

228 

. 42  O.L.R.  488  

118, 

235 

. 46  Times  L.R.  73  . . . 

479 

. [1918]  2 K.B.  405  . 

408, 

411 

. 29  O.L.R.  83  

661 

. 29  Beav.  263  

251, 

273 
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Cottee  V.  Richardson 7 Ex.  143  357,  360 

Cotter  V.  National  Union  of  Seamen  [1929]  2 Ch.  58  301 

Cox  V.  Rabbits  3 App.  Cas.  473  428 

Grafter  v.  Metropolitan  Railway 

Co L.R.  1 C.P.  300  648 

Crawford  v.  North  Eastern  Rail- 
way Co 3 iK.  & J.  723  252,  255 

Crichton’s  Oil  Co.,  In  re  [1901]  2 Ch.  184,  [1902]  2 Ch. 

86  251 

C'ulverwell  v.  Birney  14  A.R.  266  320 

Cimard  v.  The  King 43  Can.  S.C.R.  88  496 

Cushen  v.  City  of  Hamilton 4 O.L.R.  265  542,  547 


Dahlin  v.  Walsh  192  Mass.  163  362 

Dansey  v.  Richardson  23  L.J.Q.B.  217,  3 E.  & B.  144.  466 

D’Avignon  v.  Bomerito  3 O.W.N.  158,  20  O.W.R.  211..  418 

Davis  V.  Chanter  2 Ph.  545  56 

Davis  V.  Hutchings  [1907]  1 Ch.  356  106 

Davis  V.  Nelson  61  O.L.R.  457  95 

Davis  V.  Snell  28  Beav.  321  422 

Davison,  Re  52  O.L.R.  244,  5 C.B.R.  860  . . 421 

Davisson  V.  Sage  20  Gr.  115  453 

Dawkins  v.  Lord  Rokeby  L.R.  8 Q.B.  255,  L.R.  7 H.L. 

744  408,  410,  413,  414 

Dean  y.  McCarty  2 U.C.R.  448  648 

Debenham  v.  Mellon  6 App.  Cas.  24  . . 191,  194,  199,  294 

de  Bode,  In  re  . . . 6 Dowl.  Q.B.  Prac.  776  ...  670,  675 

Deere  (John)  Plow  Co.  Ltd.  v. 

Wharton [1915]  A.C.  330  632 

Delaney  v.  City  of  Toronto  49  O.L.R.  245  234 

Denby  v.  Moore  1 B.  & Aid.  123  542 

Denison,  Re,  Rex  v.  Case  6 O.L.R.  104  670 

Dewe  V.  Dewe  [1928]  P.  112  22 

Diggins  V.  Diggins  [1927]  P.  88  22 

Dixon  V.  Bell  5 M.  & S.  198  648 

Docksteader  v.  Clark  11  BlC.R.  37,  43  540 

Doe  d.  Grimsby  v.  Ball  11  M.  & W.  531  422 

Doe  d.  Pearson  v.  Ries  8 Bing.  178  262 

Doe  d.  Pitt  V.  Laming  4i  Camp.  77  466 

Dominion  Canners  Ltd.  v.  Costanza  [1923]  S.C.R.  46  155,  161 

Dominion  Coal  Co.  v.  Dominion 

Iron  and  Steel  Co 25  Times  L.R.  309,  [1909] 


Dominion  Lock  Joint  Pipe  Co.  Ltd. 

V.  Township  of  York  

Dominion  Loose  Leaf  Co.  Ltd.  v. 

Manuel 

Dominion  Natural  Gas  Co.  Ltd.  v. 

Collins  and  Perkins  

Donald  Mason  & Co.,  Re  

Donnelly  v.  Brooklyn  City  R.R.  Co. 
Dublin  Wicklow  and  Wexford  Rail- 
way Co.  V.  Slattery  

Duchmau  v.  Oakland  Dairy  Co. 

Ltd 

Dunn  and  City  of  Stratford,  Re  . . 
Dyke  v.  Elliott  

— 65 — O.L.R. 


A.C.  293  

261 

64  O.L.R.  365  

....  522,  525 

57  O.L.R.  84  

....  553,  555 

[1909]  A.C.  640  

....  648,  663 

61  O.L.R.  350  

....  424,  443 

109  N.Y.  16  

602 

3 App.  Cas.  1155  . . . . 

490 

63  O.L.R.  Ill  

554 

5 O.W.R.  65  

399 

L.R.  4 P.C.  184  

304,  679 
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Dyke  v.  Walford  5 Moore  P.C.  434,  70  R.R.  75  . . 

321,  325 

Dynamit  Actien  Gesellschaft  v.  Rio 

Tinto  Co [1918]  A.C.  292  234 


E. 


Eddystone  Marine  Insurance  Co., 

In  re  

Edgington  v.  Fitzmaurice  

Edwards  v.  Porter  

Egan  V.  Township  of  Saltfleet  . . . 
Electrical  Fittings  and  Foundry 

Co.  Ltd.,  Re  

Elgin  V.  Stubbs  

Ellingsen  v.  Det  Skandinaviske 

Compani 

Elliott  V.  Toronto  Transportation 

Commission 

Ellor  V.  Selfridge  and  Co 

Engelhart  v.  Farrant  & Co 

Erie  Beach  Co.  Ltd.  v.  Attorney- 

General  for  Ontario  

Espuela  Land  and  Cattle  Co.,  In  re 
Evans  (Richard)  & Co.  Ltd.  v. 

Astley 

Evling  V,  Israel  and  Oppenheimer 
Ltd 


[1893]  3 Ch.  9 75,  76 

29  Ch.  D.  459  291 

[1925]  A.C.  1 362 

29  O.L.R.  116  314 

58  O.L.R.  364  626 

62  O.L.R.  128  207,  317,  318 

[1919]  2 K.B.  567  557 


59  O.L.R.  609  

46  Times  L.R.  236 
[1897]  1 Q.B.  240  . 


648 

368 

241 


[1930]  A.C.  161  430 

[1909]  2 Ch.  187  251,  258 

[1911]  A.C.  674  479 

[1918]  1 Ch.  101  252,  275 


F. 


Farmer  v.  Ellis  

Farmer  v.  Waterloo  and  City  Rail- 
way Co 

Fasey,  In  re  

Faught  V.  The  King  

Ferguson  v.  Buchanan  

Fex  v.  Frain  

Field  V.  Richards  

Findlay  v.  Howard  

Finegan  v.  London  and  North  Wes- 
tern Railwiay  Co 

First  Garden  City  Ltd.  v.  Bonham- 

Carter 

Florence  Mining  Co.  Ltd.  v.  Cobalt 
Lake  Mining  Co.  Ltd 

Foley  v.  Township  of  East  Flam- 

borough  

Foord  V.  Noll  

Ford  V.  Beech  

Ford,  Ex  p..  In  re  Caughey 

Fox  and  City  of  Windsor,  Re  .... 
Fraser  and  Chalmers  Ltd.,  In  re  . 

Fryer  v.  Ewart  

Fuller  V.  City  of  Niagara  Falls  . . 48 


2 O.L.R.  544 


375 


[1895]  1 Ch.  527,  11  Times  L.R. 

210  ....  398,  399,  402,  403,  406 

[1923]  2 Ch.  1 422 

32  O.W.N.  327  315 

[1920]  Sess.  Cas.  154  ...  259,  272 

24  Can.  Crim.  Cas.  389  309 

4 O.W.N.  1301,  24  O.W.R.  606.  611 
58  Can.  S.C.R.  516  473 

53  J.P.  663  . ^ 621 

[1928]  Ch.  53  257 


18 

O.L.R.  275,  102  L 

.T.R.  375, 

43  O.L.R.  474  . . . 

177 

26 

A.R.  43  

599 

12 

L.J.C.P.  2,  2 Dowl. 

N.S.  617. 

89 

17 

L.J.Q.B.  114  

451 

1 < 

Ch.  D.  521  

45 

57 

O.L.R.  243  

430 

[1919]  2 Ch.  114  .. 

251, 

258 

[1902]  A.C.  187  

379, 

382 

0. 

L.R.  332  

314 
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Gardiner,  In  re  

Gaul  V.  Township  of  Ellice  

Gauley  v.  Canadian  Pacific  Rail- 
way Oo.  andi  Birkett  v.  Cana- 
dian Pacific  Railway  Co 

Gebbie  v.  Kershaw  

Geller  v.  Loughrin  

Goorge  v.  Skivington  

German  Date  Coffee  Co.,  In  re  ... 
Gibbons,  In  re  

Giblin  y.  McMullen  

Gibson  and  City  of  Hamilton,  Re  . 
Gibson  and  City  of  Toronto,  Re  ... 

Gilbert,  In  re  

Godeau  y.  Leyy  

Goldman  y.  Hill  

Gort  y.  Rowney  

Gosnell  y.  Township  of  Southwold . 

Gough  y.  Wood  & Co 

Gramophone  and  Typewriter  Ltd. 

y.  Stanley  

Grand  Trunk  Railway  Co.  y.  At- 
torney-General for  Canada  . . . 
Grand  Trunk  Railway  Co.  y. 

Hainer 

Grand  Trunk  Railway  Co.  y.  La- 

br&che 

Gray  (Miss)  Ltd.  y.  Cathcart  . . . . 
Gray  y.  Peterborough  Radial  Rail- 
way Co 

Great  Northern  Railway  Co.  y. 

Harrison 

Great  Weistern  Railway  Co.  y.  Sut- 
ton   

Green  y.  McLeod  

Grimshaw  y.  City  of  Toronto  .... 
Guaranty  Trust  Co.  of  New  York 

y.  Hannay  & Co 

Guinness  y.  Land  Corporation  of 

Ireland 

Gurofski  y.  Harris  

Gwilliam  y.  Twist  


Where  Reported. 


20  Q.B.D.  249 
3 O.L.R.  438 


Page. 
..1.  3 
. 304 


684 

648 

96 

421 


65  O.L.R.  477  598.  602 

[1927]  3 D.L.R.  156  294 

24  O.L.R.  18  

L.R.  5 Ex.  1 

20  Ch.  D.  169  

26  O'.W.N.  453,  5 C.B.R.  16, 

[1924]  3 D.L.R.  619  

L.R.  2 P.C.  317  236,  237, 

616,  617,  619,  620 

45  O.L.R.  458  ......  424,  429,  437 

28  O.L.R.  20  35,  39,  496,  502 

28  Ch.  D.  549  613 
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17  Q.B.D.  625  ...  553,  555,  557,  558 
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86 

...  556, 

558 

9 

O.W.R.  356 

346 
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Lamare  v.  Dixon  L.R.  6 H.L.  414  82 

Lamont  v.  Canadian  Transfer  Co. 
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Lindsay  v.  Imperial  Steel  and  Wire 
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Little  V.  Hackett  116  U.S.  366  599 
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16  Q.B.D.  79  435 
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Norwegian  Titanic  Iron  Co.  Ltd., 

The 35  Beav.  223  354 

Nouvelle  Banque  de  L’Union  v. 
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Pratt  V.  Patrick  [1924]  1 K.B.  488  599 
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ber Co 27  O.L.R.  131  576,  580,  583 

Ramsay  v.  Toronto  Railway  Co.  . . 30  O.L.R.  127  118 
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Regina  v.  Bristol  and  Exeter  Rail- 
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Regina  v.  Lambourn  Valley  Rail- 
way Co 22  Q.B.D.  463  
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Rex  V.  Harvey  1 O.W.N.  1002  16 

Rex  V.  Henry  20  O.L.R.  494  16 

Rex  V.  Hoffman  41  Can.  Crim.  Cas.  124  . . 304.  679 

Rex  V.  Hughes  4 Q.B.D.  614  169 

Rex  V.  Hughes  28  W.L.R.  559  670 

Rex  V.  Inhabitants  of  All  Saints 

Southampton 7 B.  & C.  785  41,  43 

Rex  V.  Jack  24  Can.  Crim.  Cas.  385  ...  304,  678 

Rex  V.  Jarvis  28  O.W.N.  81  326 
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Rex  V,  Kehr  

Rex  V.  King  

Rex  V.  I/a  Vesque  

Rex  V.  Lovell  

Rex  V.  Luellin  

Rex  V.  Lynn  

Rex  V.  Master  of  the  Crown  Office. 

R ex  V.  O’ Gorman  

Rex  V.  Payn  

Rex  V.  Pocock  

Rex  V.  Robinson  

Rex  V.  Robinson  

Rex  V.  Rudge  

Rex  V,  Ward  

Rex  V.  Woolf  

Rex  ex  rel.  LaFleohe  v.  Sheppard. 

Reynolds  v.  A'shby  & Son  

Reynolds  v.  Canadian  Pacific  Rail- 
way Co 

Rich  V.  Melancthon  Board  of 

Health 

Ricketts  v.  Thos.  Tilling  Ltd.  . . . 
Rio  Tinto  Copper  Co.  v.  Societe 

desi  Metaux  

Rockmaker  v.  Motor  Union  Insur- 
ance Co.  Ltd 

Roe  V.  Township  of  Wellesley  . . . 

Rogers  v.  Hadley  

Rogers  v.  Price  

Roman  Catholic  Separate  School 
Trustees  and  Town  of  God- 
erich, Re  

Ross  V.  Dunstall  

Rossdale  v.  Denny  

Rowe  and  Harris,  Re  

Royal  Aquarium  and  Summer  and 
Winter  Garden  Society  v.  Par- 
kinson   

Royal  Bank  of  Canada  v.  Hogg  . . . 
Royal  Bank  of  Canada  v.  LaRue  . 
Royal  Bank  of  Canada  v.  Skene  . . 
Royston  Park  Subdivision  and 

Town  of  Steelton,  Re  

Russell  V.  Eddy  

Ryan  v.  Canadian  Pacific  Railway 
Co 


Where  Reported.  Page. 

11  O.L.R.  517,  11  Can.  Grim. 

Cas.  52  304,  308,  678 

[1897]  1 Q.B.  214  287 

30  Can.  Crim.  Cas.  190  309 

17  Cr.  App.  R.  163  449 

12  Mod.  455  465 

17  Can.  Crim.  Cas.  354  678 

29  Times  L.R.  427  670 

18  O.L.R.  427  678 

6 A.  & E.  392  670 

60  O.L.R.  459  18 

29  Can.  Crim.  Cas.  153  287 

[1915]  2 K.B.  342  287 

17  Cr.  App.  R.  113  449 

34  Can.  Crim.  Cas.  311  678 

21  R.R.  412,  2 B.  & Aid.  609. 

613 332 

24  D.L.R.  404  250 

[1904]  A.C.  466  524 

59  O.L.R.  396,  [1927]  S.C.R. 

505  487,  599 

26  O.L.R.  48  222,  670 

[1915]  1 K.B.  644  ...  238,  240,  241 

6 Times  L.R.  408  636 

52  O.L.R.  553  ^ 692 

43  O.L.R.  214  234 

32  L.J.N.S.  Ex.  241  178 

3 Y.  & J.  27  596 

53  O.L.R.  79  670 

62  Can.  S.C.R.  393  648 

[1921]  1 Ch.  57  250 

63  O.L.R.  163  222 

[1892]  1 Q.B.  431  412 

64  O.L.R.  633  389,  391 

[1928]  A.C.  187  420 

59  Can.  S.C.R.  211  54 

28  O.L.R.  629  578 

5 O.L.R.  379  476 

37  O.L.R.  543  163,  166 


S. 

Sadler  v.  Robins  1 Camp.  253  639 

St.  Regis  Pastry  Shop  and  Baum- 
gartner V.  Continental  Cas- 
ualty Co 63  O.L.R.  337  692 

Sale,  In  re  [1913]  2 Ch.  697  252 

Salmon,  In  re  42  Ch.  D.  351  476 

Salomon  v.  Salomon  & Co [1897]  A.C.  22  70,  341,  345 
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Sandys,  EX  p 

Sani  Products  Ltd.  v.  Levine  and 

Bazos 

Sawyer  v.  Pringle  

Scatcherd,  Re  

Schooley  and  Lake  Erie  and  North- 
ern Railway  Co.,  Re  

Scott  V.  Allen  

Scott  V.  London  and  St.  Katherine 

Docks  Co 

Scott  and  Town  of  Oshawa,  Re  . . 

Serjeant  v.  Dale  

Service  v.  Sundell  

Sharpe’si  Case  

Shepherd  v.  Robinson  

Sid,  The  Young  

Sidney  v.  North  Eastern  Railway 

Co 

Sifton  V.  City  of  Toronto  

Sincennes-McNaughton  Line  Ltd. 

V.  The  King 

Singer,  Re  


Sirdar  (jurdyal  Singh  v.  Rajah  of 

Earidkote 

Slatter  v.  Slatter  

Smith’s  Advertising  Agency  v. 

Leeds  Laboratory  Co 

Smith  V.  Baker  

Smith  V.  Gould  

Smith,  In  re,  Green  v.  Smith  .... 

Smith  V.  City  of  London  

Smith  V.  Ontario  and  Minnesota 

Power  Co.  Ltd 

Smith  V.  City  of  Welland  

Smurthwaite  v.  Hannay  

Snow  and  City  of  Toronto,  Re  .... 
Solloway  Mills  & Co.  Ltd.  v.  Wil- 
liams   

Spanish  Prospecting  Co.  Ltd.,  In  re 
Sparrow  v.  Oxford  etc.  Railway  Co. 
Spencer  v.  Metropolitan  Board  of 

Works 

Springbok  Agricultural  Estates 

Ltd.,  In  re  

Staples  V.  Eastman  Photographic 

Materials  Co 

Starr  v.  Chase  

State  V.  Buchanan  

state  y.  de  Witt  

Steam  Stoker  Co.,  In  re  

Steedman  v.  Drinkle  

Steele  v.  The  King  

Sterling  Bank  of  Canada  v.  Zuber. 


Where  Reported.  Page. 

43  Ch.  D.  98  66,  78 

63  O.L.R.  541  155,  161 

18  A.R.  218  ....  133,  134,  136, 

139,  140,  142,  143,  148 
15  O.W.N.  222  636 

34  O.L.R.  328  495,  509 

26  O.L.R.  571  191,  194 

3 H.  & C.  596  365,  367,  368 

52  O.L.R.  504  520 

2 Q.B.D.  558  41,  43 

[1929]  W.N.  182,  241,  45  Times 
L.R.  569  ...  478,  479,  485,  487 

1 Dears.  & B.  163  596 

[1919]  1 K.B.  474  54 

[1929]  P.  190  612 

[1914]  3 K.B.  629  507 

63  O.L.R.  397,  [1929]  S.C.R. 

484  ....  423,  424,  431,  434,  437 


[1926]  2 D.L.R.  633 


648 


37 

O.W.N.  3 and 

13th 

Nov., 

1929,  not  reported  . 

. . 408, 

414, 

415 

[1894]  A.C.  670  ... 

635 

1 ^ 

Y & C.  (Ex.)  28 

452 

26 

Times  L.R.  335 

. 287, 

293 

[1891]  A.C.  325  .. 

606 

4 : 

Moo.  P.C.  26  

234 

24 

Ch.  D.  672  

47 

20 

O.L.R.  133  .... 

177 

44 

O.L.R.  43  

. 576, 

583 

50 

O.L.R.  252  

. 474, 

476 

[1894]  A.C.  494  .. 

556 

56 

O.L.R.  100  .... 

496 

65 

O.L.R.  243  

. 678, 

679 

[1911]  1 Ch.  92  . . 

251 

2 

DeG.  M.  & G.  94 

399 

22 

Ch.  D.  142  .... 

158 

[1920]  1 Ch.  563  . 

251 

[1896]  2 Ch.  303  . 

252 

[1924]  S.C.R.  495  . 

. 296,’ 

302 

5 Harr.  & J.  (Md.) 

317  . 

333 

27 

Am.  D.  371  

333 

44 

L.J.  Ch.  386,  L.R. 

19  Eq.  416 

89 

[1916]  1 A.C.  275  . 

82 

42 

Can.  Crim.  Cas. 

375  . 

450 

32 

O.L.R.  123  

376 
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Stober,  In  re,  Ex  p.  Mark  Workman 

Investment  Corporation  

Stock  V.  Meyers  & Cook  

Stocker  v.  Wedderburn  

Stockton  Automobile  Co.  v.  Confer 

Stone,  Re  

Stowe  V.  Ctirrie  

Strauss  v.  County  Hotel  and  Wine 
Co 

Stuart,  In  re  

Stuart  & Sutterby,  Re  

Stubbs  V.  Slater  

Sutcliffe  V.  Clients  Investment  Co.. 

Swartz  (John),  In  re  

Syens  v.  Metropolitan  Board  of 
Works 


Where  Reported. 


Page. 


4 C.BIR.  34  357,  359 

46  O.KR.  420  133,  141,  142 

3 K.  & J.  393  89 

154  Cal.  402  362 

57  O.L.R.  640  1,  3 

24  O.L.R.  486  250 

53  L.J.Q.B.  25,  12  Q.D.D.  27  .. 

465,  466 

F1897]  2 Ch.  583  96,  105 

65  O.L.R.  154  182,  183 

[1910]  1 Ch.  632  147 

[1924]  2 K.B.  746  224,  227 

10  C.B.R.  231  46 

36  L.T.R.  277  495.  503 


T. 


Taff  Vale  Railway  Co.  v.  Amalga- 
mated Society  of  Railway  Ser- 
vants   

Tennant  v.  Smith  

Tennant  v.  Union  Bank  of  Canada. 

Terry  v.  Could  

Terwilliger  v.  Long  Island  R.R.  Co. 

Tetef  V.  Riman  

Theatrical  Trust  Ltd.,  In  re.  Chap- 
man’s Case  

Thellusson,  In  re  

Thomas  v.  Canadian  Pacific  Rail- 
way Co 

Thomas  v.  Jones  

Thompson  v.  Coulter  

Thompson  v.  Lacy  

Thompson  v.  Morrison  

Thorny  croft  (J.  I.)  and  Co.  Ltd. 

V.  Thornycroft  

Till  V.  Town  of  Oakville  

Tolhurst,  Re  

Toronto  Corporation  v.  Consumers’ 

Gas  Co 

Toronto  Finance  Corporation  Ltd. 
and  Cook  v.  Banking  Service 
Corporation  Ltd.  

Toronto  Harbour  Commissioners, 

Re 

Toronto  Hockey  Club  v.  Arena 
Gardens  of  Toronto  Ltd 

Toronto  Railway  Co.  v.  Toronto 

Corporation 

Toronto  Railway  Co.  and  City  of 
Toronto,  Re  


[1901]  A.C.  426  ....  296,  298,  301 

[1892]  A.C.  150  428 

[1894]  A.C.  31  627,  629 

69  Sol.  J.  212  553,  556 

152  N.Y.  App.  Div.  168,  209 

N.Y.  522  602 

58  O.L.R.  639  611 

[1895]  1 Ch.  771  66,  75,  80 

[1919]  2 K.B.  735  48 

14  O.L.R.  55  241 

[1921]  1 K.B.  22  449 

34  Can.  S.C.R.  261  207, 

317,  318,  320 

3 B.  & Aid.  283  463,  465,  467 

9 O.W.R.  179  418 

44  Times  L.R.  9 251,  252 

31  O.L.R.  405  118 

12  O.L.R.  45  21,  23 


[1916]  2 A.C.  618 


402 


57  O.L.R.  514,  59  O.L.R.  278.. 

66,  67,  69,  73,  75,  78,  80 

28  Gr.  195  149,  151,  153,  154 

55  O.L.R.  509,  57  O.L.R.  610, 

[1926]  4 D.L.R.  1.  350,  456,  459 

[1904]  A.C.  809  161 

51  O.L.R.  351  18 
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Torrance  and  Province  of  Ontario, 

Re 52  O.L.R.  325  35,  39 

Troughton  v.  Gitley  27  E.R.  408  46 

Trusts  Corporation  of  Ontario  v. 

City  of  Toronto  30  O.R.  209  542 

Tucker  v.  Hernaman  4 DeG.  M.  & G.  395  46 

Turley  v.  Thomas  8 C.  & P.  103  621 

Turner,  In  re  [1897]  1 Ch.  536  96 

Turpin  v.  Victoria  Palace  Ltd.  . . . [1918]  2 K.B.  539  474 

U. 


Ultzen  V.  Niools  [1894]  1 Q.B.  92,  63  L.J.Q.B. 

289,  70  L.T.R.  140,  42  W.R. 

58  466 

Umfreville  v.  Johnson  L.R.  10  Ch.  580  556 

Union  Bank  v.  Morria  27  A.R.  396  66 

Uttley  V.  Todmorden  Local  Board 

of  Health  44  L.J.P.C.  19  399 


V. 

Valpy  V.  Manley  1 C.B.  594  546 

Van  Camp  v.  Anderson  and  Carter  63f  O.L.R.  257  . . . 118,  121,  170,  172 

Vancini,  In  re  34  Can.  S.C.R.  621  678,  684 

Van  Diemen’s  Land  Co.  v.  Table 

Cape  Marine  Board  [1906]  A.O.  92  2Q2 

Vaughan  v.  Menlove  3 Bing.  N.C.  468  617 

Vavasseur  v.  Vavasseur  25  Times  L.R.  250  207 

Vipond  V.  Sisco  29  O.L.R.  200  611 

Vopni  V.  Bell  17  Man.  417  294 


W. 


Wabash  Railway  Co.  v.  Follick  ...  60  Can.  S.C.R.  375  479 

Wagenbauer  v.  Schwinn  131  Atl.  Repr.  699  598 

Wakley,  In  re  [1920]  2 Ch.  205  252,  259 

Walker  v.  Baird  [1892]  AC.  491  576,  682 

Wallaoei  v.  City  of  Windsor 36  O.L.R.  62  314 

Walpole  V.  Canadian  Northern 

Railway  Co [1923]  A.C.  113  233,  235 

Ware  v.  Gardner  L.R.  7 Eq.  317  422 

Watcham  v.  East  Africa  Protec- 


torate . : [1919]  A.C.  533  262 

Waters  and  Water-powers,  Refer- 
ence re [1929]  S.C.R.  200  321 

Watt  V.  Reid  [1930]  2 D.L.R.  215  549 

Wayde  v.  Carr  2 D.  & Ry.  255  621 

Webb  v.  Earle  L.R.  20  E^.  556  252 

Weld-Blundell  v.  Stephens  ......  [1919]  1 K.B.  520  697 

Wells  V.  Allott  [1904]  2 K.B.  842  379 

West  Niseouri  Continuation  School, 

Re 25  O.L.R.  550  670 

Whicher  v.  National  Trust  Co.  ...  22  O.L.R.  460  94,  96,  105 

Whiting  v.  Mills  7 U.C.R.  450  341,  342,  346,  348 

“Whitney  (D.C.),”  The  Ship,  v.  St. 

Clair  Navigation  Co 38  Can.  S.C.R.  303  575,  579 

Will  V.  United  Lankat  Plantations 

Co.  Ltd [1914]  A.C.  11  . . 251,  254,  259,  267 
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Williams  v.  Baltic  Insurance  Asso- 
ciation of  London  Ltd [1924]  2 K.B.  282  30,  32 

Williams  v.  South-Eastern  Railway 

Co 26  W.R.  352  476 

Williams  v.  Williams  20  C'h.  D.  659  696 

Willis  V.  Young  and  Stembridge  . . [1907]  1 K.B.  448  287,  288 

Wilson  V.  Balfour  45  Times  L.R.  625  250 

Wilson  V.  United  Counties  Bank 

Ltd [1920]  A.C.  106  404 

Windsor,  City  of,  v.  McLeod  [1926]  S.C.R.  450  426 

Windsor  Steam  Co-al  Co.  Ltd.,  In  re  [1929]  1 Ch.  151  96 

Wing  V.  London  General  Omnibus 

Co.  . ^ [1909]  2 K.B.  652  367 

Winnipeg  Electric  Railway  Co.  v. 

Canadian  Northern  Railway 

Co 59  Can.  S.C.R.  352  117,  118 

Winnipeg  Selkirk  and  Lake  Win- 
nipeg Railway  Co.  v.  Pronek. . [1929]  S.C.R.  314  661 

Witham  v.  Vane  32  W.R.  617  476 

Wood  V.  Brown  10  O.W.R.  178  474,  476 

Wragg  Ltd.,  In  re  [1897]  1 Ch.  796  ...  65,  66,  69, 

73,  75,  77,  80 

Wright  V.  London  and  North  Wes- 
tern Railway  Co L.R.  10'  Q.B.  298  648 


Y. 

Yorke'v.  Continental  Casualty  Co. 

of  Canada  64  O.L.R.  109  549 

Young  V.  Moodie  6 U.C'.C.P.  244  175 

Young  V.  Thomas  [1892]  2 Ch.  134  613 


REPORTS  OP  CASES 


DETERMINED  IN  THE 

SUPREME  COURT  OF  ONTARIO 

(APPELLATE  AND  HiaH  COURT  DIVISIONS.) 


[IN  BANKRUPTCY.] 
Ke  Baktea:\i. 


Bankruptcy — Voluntary  Assignment  hy  Married  Woman  not  Engaged 
in  Trade — Validity — Bankruptcy  Act,  secs.  2 {p)  ,{u)  ,{io) , 9,  175 
Defect  in  Assignment — Affidavits  Sivorn  before  Solicitor  for  Assign- 
or— Bankruptcy  Rules  31  and  13S — Sec.  186  of  Act — Amount  of 
Creditors'  Claims — Motion  to  Set  aside  Assignment — Status  of 
Husband  of  Assignor  as  Applicant — Amicus  Curice. 

A married  woman,  whether  carrying  on  a trade  or  business  or  not, 
may  make  a voluntary  assignment  under  the  provisions  of  Part 
II.  of  the  Bankruptcy  Act,  and  so  obtain  the  benefit  which  the 
Act*  affords  to  insolvent  debtors. 

Sections  2 (p),(u),  and  (w),  9,  and  175  of  the  Act,  considered. 

Cases  under  the  English  Act  are  not  applicable,  as  that  Act  contains 
no  provisions  relating  to  voluntary  bankruptcy. 

In  re  Gardiner  (1887),  20  Q.B.D.  249,  and  Re  Stone  (1925),  57  O.L.R. 
640,  considered. 

2.  Bankruptcy  Rule  31  relates  to  contentious  business  or  business  of 
a like  character  where  there  are  parties.  The  affidavit  of  execution 
of  an  assignment  under  the  Act  may  be  sworn  to  before  a solicitor 
then  acting  for  the  assignor.  Any  defect  in  that  regard  may  be 
cured  by  the  application  of  sec.  186  and  Rule  168. 

3.  In  the  circumstances  of  the  assignment  in  this  case,  the  amount  of 
creditors’  claims,  upon  the  evidence,  exceeded  $500. 

4.  The  above  rulings  were  made  upon  a motion  by  the  husband  of  the 
married  woman  to  set  aside  the  voluntary  assignment  made  by  her. 
It  was  not  open  to  a stranger  to  the  proceedings  to  object  either 
as  to  the  affidavit  or  as  to  the  amount  of  creditors’  claims;  but, 
semble,  he  might  as  amicus  curice  draw  attention  to  the  fact  that 
the  Court  was  assuming  a jurisdiction  which,  according  to  his 
view,  it  did  not  possess. 


Motion  by  the  husband  of  Edith  E.  Bartrani,  the  bankrupt, 
for  an  order  setting  aside  a voluntary  assignment,  dated  the  21st 
September,  1929,  made  by  lier  in  assumed  pursuance  of  tlie  Bank- 
ruptcy Act. 


1929. 
Dec.  20. 


1—65— O.L.R. 
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1929. 

Rb 

Bartram. 


[VOL. 


The  motion  was  heard  by  Middleton",  J.A.,  in  Chambers. 
W.  R.  Wadsworth,,  K.C.,  for  V.  T.  Bartram^  the  applicant. 
J.  M.  MuRiolland , for  the  trustee  in  bankruptcy. 

G.  T.  Walsh,  K.C.,  for  the  bankrupt. 


December  20.  Middleton^  J.A.  : — The  motion  is  made  upon 
three  grounds : — 

1.  That  the  bankrupt  is  a married  woman,  but  she  does  not 
carry  on  a trade  or  business  so  as  to  fall  within  the  provisions  of 
sec.  175*^  of  the  Bankruptcy  Act,  R.S.C.  1927,  ch.  11. 

2.  That  the  assignment  is  defective  because  the  affidavit  of 
execution  and  affidavits  as  to  the  atfairs  of  the  bankrupt  were 
sworn  to  before  a gentleman  who  was  her  solicitor  and  afterwards 
became  solicitor  for  the  trustee  in  bankruptcy. 

3.  Because  the  amount  of  creditors’  claims  did  not  exceed 
$500. 

There  is  an  obvious  preliminary  objection  to  this  motion.  The 
husband  is  a stranger  to  the  proceedings,  and  I am  quite  clear 
that  it  is  not  open  to  him  to  take  either  the  second  or  third  objec- 
tion, even  if  they  should  be  Avell  founded.  I am  not  sure  that  he 
may  not  as  amicus  curice  draw  attention  to  the  fact  that  the  Court 
is  assuming  a jurisdiction  which  it  does  not  possess,  if  he  is  right 
in  his  view  that  a married  woman  cannot  make  a voluntary  assign- 
ment under  the  Bankruptcy  Act  unless  she  is  carrying  on  a trade 
or  business. 

I am,  however,  very  clearly  of  opinion  that  a married  woman, 
whether  carrying  on  a trade  or  business  or  not,  may  make  a 
voluntary  assignment  under  the  provisions  of  Part  II.  of  the 
Bankruptcy  Act,  and  so  obtain  the  benefit  which  the  Act  affords 
to  insolvent  debtors.  Section  9 of  the  Act  enables  an  insolvent 
debtor  whose  liabilities  to  creditors,  provable  as  debts  under  the 
Act,  exceed  $500,  to  make  a general  assignment  by  which  the 
debtor’s  affairs  are  placed  in  the  hands  of  a trustee  for  ratable  dis- 
tribution among  the  creditors,  the  proceedings  ultimately  leading 
to  the  absolution  and  discharge  of  the  debtor.  By  sec.  2 (p), 
^ffiebtor”  includes  any  person  who,  at  the  time  of  the  authorised 
assignment,  was  personally  present  in  Canada,”  as  this  woman 
was.  By  sec.  2 (u),  an  insolvent  person”  includes  any  person 
who  is  for  any  reason  unable  to  meet  his  obligations  as  they  gen- 

*175.  Every  married  woman  who  carries  on  a trade  or  business, 
whether  separately  from  her  husband  or  not,  shall  be  subject  to  the 
provisions  of  this  Act  as  if  she  were  a feme  sole,  and  for  all  the 
purposes  of  this  Act  any  judgment  or  order  obtained  against  her, 
whether  or  not  expressed  to  be  payable  out  of  her  separate  property, 
shall  have  effect  as  though  she  were  personally  bound  to  pay  the 
judgment  debt  or  sum  ordered  to  be  paid. 
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erally  become  due.  This  woman  had  judgments  pronounced  against 
her  and  she  could  by  no  means  meet  her  liabilities.  The  Bank- 
ruptcy Act  regards  the  liability  of  a married  woman  as  personal 
as  well  as  proprietary.  This  appears  not  merely  from  the  word- 
ing of  sec.  175,  but  from  the  interpretation  clause,  sec.  2 (vj). 
Judgments,  as  I have  said,  have  passed  against  this  lady  for  more 
than  the  statutory  amount,  and  she  appears  to  be  plainly  an  in- 
solvent debtor  coming  within  the  provisions  of  sec.  9. 

In  England  it  has  been  held  that  a married  woman  who  is  not 
a trader  cannot  be  put  into  compulsory  bankruptcy  under  the  pro- 
visions of  the  English  Act  corresponding  with  our  sec.  175,  and  in 
Re  Stone  (1925),  57  O.L.E.  640,  Mr.  Justice  Fisher  followed  these 
cases. 

The  English  cases  form  no  guide  here,  as  the  English  Act 
contains  no  provisions  relating  to  voluntary  bankruptcy.  Ail 
proceedings  under  the  English  Act  are  compulsory. 

The  foundation  of  these  English  decisions  is  plain  by  reference 
to  In  re  Ckirdiner  (1887),  20  Q.B.D.  249.  There  it  is  said  that 
the  woman  who  is  insolvent  but  is  not  a trader  cannot  be  put  into 
bankruptcy  under  the  compulsory  provisions,  for  she  does  not  fall 
within  the  section  corresponding  to  175,  which  applies  only  to 
traders,  and  declares  with  respect  to  a trading  woman  that  her 
liability  is  to  operate  as  though  she  were  personally  bound,  and  as  to 
such  woman  the  claim  ceases  to  be  proprietary.  As  to  non-trad- 
ing women  it  is  said  (p.  251)  : “But  the  judgment  obtained  here 
is  not  a final  judgment  against  the  married  woman;  it  creates  no 
personal  liability  at  all,  but  is  a judgment  against  her  property, 
not  against  herself. For  this  reason  she  cannot  be  regarded  as 
a debtor. 

Here  we  have  no  provision  which  justifies  a compulsory  bank- 
ruptcy against  a non-trading  married  woman,  if  Mr.  Justice  Fisher 
is  right,  but  there  is  nothing  to  prevent  an  insolvent  non-trading 
woman  from  voluntarily  making  an  assignment  under  sec.  9.  The 
English  Act  has  no  corresponding  provision,  nor  has  it  a provision 
corresponding  to  the  interpretation  clause  2 ( lu) , above  referred 
to,  by  which  the  liability  under  a judgment  is  declared  to  be  per- 
sonal as  well  as  proprietary. 

The  second  objection  is  of  no  substance.  Bankruptcy  Eule 
31,*  upon  which  it  is  founded,  relates  to  contentious  business  or 
business  of  a like  character  where  there  are  parties.  I do  not 
think  that  it  has  any  application  to  the  affidavit  of  execution  made 

*31.  No  affidavit  (other  than  a proof  of  debt)  shall  be  sufficient 
if  sworn  before  the  solicitor  acting  for  the  party  on  whose  behalf 
the  affidavit  is  to  be  used.  . . . 
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by  the  assignor.  At  that  time  it  cannot  be  said  that  there  was 
any  solicitor  acting  for  a party. 

The  curative  provisions  of  the  Act  and  Rules,  sec.  186  and 
Rule  168,  prevent  the  disastrous  and  ridiculous  consequence  of 
invalidating  ah  initio  the  entire  proceedings  by  reason  of  a mis- 
take or  slip  of  this  kind. 

Finally,  there  is  no  doubt  that  claims  existed  to  an  amount 
sufficient  to  justify  the  assignment.  It  is  argued  that  there  were 
assets  which  might  have  been  taken  by  one  of  the  judgment  credi- 
tors.  If  these  had  been  taken  and  had  all  been  retained  by  the 
one  judgment  creditor,  his  judgment  would  have  been  materially 
reduced,  but  the  assignment  intervened,  and  the  creditor  never 
received  the  money  in  question.  It  passed  to  the  assignee  for 
ratable  distribution. 

The  motion  completely  fails  and  should  be  dismissed  with 
costs. 


[MIDDLETON,  J.A.] 

Re  Stuouj)  and  Manuell. 

Vendor  and  Purchaser — Title  to  Land — Validity  and  Effectiveness  of 
Proceedings  under  Partition  Act,  sec.  I — Absentee — Appointment 
of  Guardian — Right  of  Possible  Wife  to  Doicer — Form  of  Order 
— Alleged  Defect- — Protection  of  Purchaser — Conveyancing  and  Laic 
of  Property  Act.  sec.  56. 

Section  4 of  the  Partition  Act,  B.S.O.  1927,  ch.  142,  is  intended  to 
operate  so  as  to  convey  the  estate  and  interest  of  an  absentee  in 
lands  sought  to  be  partitioned;  and,  if  he  is  dead  leaving  a widow, 
she  should  be  regarded  as  one  entitled  to  claim  under  or  through 
him.  The  lands  being  sold  under  the  partition  order,  her  claim 
for  dower  would  be  upon  the  money  which  would  stand  in  the 
place  of  the  lands. 

If  there  was  any  defect  in  the  order  made  in  this  case  under  sec.  4, 
appointing  a guardian  to  represent  the  absentee  and  those  claim- 
ing under  him,  sec.  56  of  the  Conveyancing  and  Law  of  Property 
Act,  R.S.O.  1927,  ch.  137,  made  the  order  of  the  Court  a valid  pro- 
tection to  the  purchaser. 

So  held,  upon  a motion  under  the  Vendors  and  Purchasers  Act  to 
determine  the  validity  of  the  title  of  the  vendor  derived  under  the 
above-mentioned  order. 

Motion  by  a vendor  of  land,  under  the  Vendors  and  Purchasers 
Act,  for  an  order  declaring  that  the  purchaser’s  objections  to  the 

title  are  without  foundation. 
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The  motioi)  was  heard  by  Middletoj^-,  J.A.,  in  the  Weekly 
Court,  Toronto. 

Gordon  McLaughlin,  for  the  vendor. 

J.  A.  S'weet,  for  the  purchaser. 

McGregor  Young,  K.C.,  Official  Guardian,  for  an  ahsentee. 

December  23.  Middleton,  J.A.  : — The  question  raised  upon 
this  application  is  as  to  the  validity  and  effectiveness  of  proceed- 
ings by  way  of  partition.  The  lands  in  question  were  vested  in  a 
brother  and  two  sisters  as  tenants  in  common.  The  brother,  a 
widower  having  one  child,  has  not  been  heard  of  for  more  than 
three  years.  He  departed,  leaving  his  child  l)ehind  him  in  the 
care  of  the  sisters.  An  application  was  made  on  the  8th  October, 
1929,  under  the  Consolidated  Enles,  for  partition,  and  upon  that 
application  an  order  was  made,  under  the  provisions  of  the 
Partition  Act,  E.S.O.  1927,  ch.  142,  sec.  4,  which  provides  that 
where  any  person  interested  in  the  land  has  not  been  heard  of  for 
three  years  or  upwards,  and  it  is  uncertain  Avhether  such  person  is 
living  or  dead,  the  Court,  upon  the  application  of  any  one  interest- 
ed in  the  land,  may  appoint  a guardian  to  take  charge  of  the 
interest  of  such  person  and  of  those  who,  in  the  event  of  his  being 
dead,  are  entitled  to  his  share  or  interest  in  the  land. 

The  statute  further  provides  (sec.  4,  subsec.  2i)  that  the 
guardian  shall,  in  the  proceedings,  represent  such  absent  person 
and  those  vffio,  should  he  be  dead,  are  entitled  to  his  share  and 
interest  in  the  land,  and  whether  they  or  any  of  them  are  infants 
or  otherwise  under  disability ; and  his  acts  in  relation  to  such 
share  or  interest  shall  be  binding  on  such  absent  person  and  all 
others  claiming  or  entitled  to  claim  under  or  through  him,  and 
shall  be  as  valid  as  if  done  by  him  or  them. 

No  serious  objection  exists  as  to  the  effectuality  of  the  order 
if  the  absentee  is  now  living,  but  the  suggestion  is  made  that  he 
may  well  have  married  again,  and  in  that  case  his  wife’s  inchoate 
right  of  dower,  if  he  is  still  living,  or  her  actual  right  to  dower, 
if  he  is  dead,  may  not  be  affected  by  the  statutory  proceedings. 

No  cases  are  cited,  and  I have  been  unable  to  find  any,  but  I 
think  that  the  statute  was  intended  to  operate  to  convey  the  estate 
and  interest  of  the  absentee  m the  land  and  that  the  wife  should 
be  regarded  as  one  claiming  or  entitled  to  claim,  under  or  through 
him.  Her  claim  would  then  be  converted  into  a claim  upon  the 
money  which  would  stand  in  the  place  of  the  land  sold. 

Upon  the  argument  before  me  some  suggestion  was  made  that 
the  order  appointing  the  guardian  was  not  technically  correct  in 
form.  I am  not  convinced  that  there  is  any  defect,  but  T am 
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Middktoii,  satisfied  that  under  sec.  56*  of  the  Conveyancing  and  Law  of 
Property  Act,  E.S.O.  1927,  ch.  137,  the  order  of  the  Court  is  a 
valid  protection  to  the  purchaser.  The  objections  taken  are,  1 
r>P  think,  unfounded,  and  an  order  ma}^  be  issued  so  declaring;  no 
Steoud  costs. 

AND 

Mandell.  


[IN  CHAMBERS.] 

Eev  V.  Knowles. 

)ec.  28.  Criminal  Law  — Vagrancy  — Magistrate' s Conviction — Criminal  Code, 
sec.  238  if) — Appeal — Fornm — Code,  sec.  749  (a) — Motion  for  Dis- 
charge of  Person  Convicted — Return  to  Writs  of  Habeas  Corpus  and 
Certiorari  in  Aid — Habeas  Corpus  Act,  sec.  6 — Duty  of  Judge — 
Evidence  of  Disturbance  in  City  Street — Sufficiency  to  Sustain 
Conviction. 

IVhere  a conviction  adjudges  imprisonment  and  also  imposes  a fine 
and  in  default  of  payment  of  the  fine  further  imprisonment,  the 
appeal  under  sec.  749  (a)  of  the  Criminal  Code  is  to  the  Division 
Court  and  not  to  the  Sessions. 

The  defendant  was  convicted  by  a magistrate  for  that  he  did  unlaw- 
fully cause  a disturbance  in  a street  by  screaming  and  swearing  and 
by  impeding  and  incommoding  peaceable  passengers,  and  was  there- 
by a loose  and  disorderly  person  and  vagrant  (Criminal  Code,  sec. 
238  (/)  ).  To  writs  of  habeas  corpus  and  certiorari  in  aid,  obtained 
by  the  defendant,  a conviction  valid  on  its  face  was  returned,;  and, 
upon  a motion  for  the  discharge  of  the  defendant,  it  was  held,  that, 
the  offence  charged  being  within  the  jurisdiction  of  the  magistrate, 
it  was  the  duty  of  the  Judge  under  the  Habeas  Corpus  Act,  R.&.O. 
1927,  ch.  116,  sec.  6,  to  ascertain  whether  there  was  any  evidence 
to  sustain  the  conviction. 

The  evidence  was  that  there  was  a disturbance  in  a main  highway  of 
a city,  a mob  of  300  to  500  unruly  persons  being  there  congregated 
and  the  defendant  being  one  of  the  ringleaders  of  one  of  the  factions. 
No  “peaceable  passenger”  was  called  to  testify  to  having  been 
impeded  or  incommioded,  but  what  was  shewn  justified  the  inference 
that  many  such  passengers  must  have  been  inconvenienced  by  the 
disturbance  in  which  the  defendant  took  a leading  part:  — 

Held,  that  there  was  ample  evidence  to  sustain  the  conviction. 

Three  motions  made  on  behalf  of  the  defendant. 

December  20.  The  motions  were  heard  by  Middleton,  J.A., 
in  Chambers. 

H.  J.  Macdonald,  for  the  defendant. 

W.  B.  Common,  for  the  Attorney-General  for  Ontario. 

J.  C.  McRuer,  K.C.,  for  the  informant. 

* 56.  An  order  of  the  Court  under  any  statutory  or  other  juris- 
diction shall  not,  as  against  a purchaser,  whether  with  or  without 
notice,  be  invalidated  on  the  ground  of  want  of  jurisdiction,  or  of 
want  of  any  concurrence,  consent,  notice  or  service. 
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December  28.  Middleton,  J.A.  : — The  three  motions  made 
on  behalf  of  the  accused  were : — 

First,  to  quash  the  conviction.  Security  has  not  been  given 
as  required  by  the  statute,  so,  without  more,  I dismiss  this  motion. 

Second,  a motion  for  a mandamus  to  compel  the  heariug  of  an 
appeal  from  the  conviction  by  the  General  Sessions  of  the  Peace 
for  the  County  of  York,  that  Court  having  refused  to  hear  the 
appeal  upon  the  ground  that  under  sec.  749  (a)  of  the  Criminal 
Code  the  appeal  is  to  the  Division  'Court  and  not  to  the  Court  of 
General  Sessions  of  the  Peace. 

The  question  depends  entirely  upon  the  construction  of  clause 
(a)  of  the  section  referred  to,  which  prescribes  the  court  to  which 
an  appeal  from  a conviction  by  a justice  is  to  be  had.  The  section 
provides  that  ^hn  the  Province  of  Ontario,  when  the  conviction 
adjudges  imprisonment  only^^  the  appeal  shall  be  had  to  the 
Sessions,  ‘^‘'and  in  all  other  cases  to  the  Division  Court.’^  The 
conviction  here  adjudges  imprisonment,  but  also  imposes  a fine, 
and  in  default  of  payment  of  the  fine  further  imprisonment.  I 
think  the  learned  Chairman  of  the  Sessions  was  right  in  determin- 
ing that  this  was  not  a conviction  which  ‘^^ad judges  imprisonment 
only.^^  It  is  difficult  to  understand  why  the  line  should  be  thus 
drawn  by  Parliament,  but  no  good  purpose  would  be  served  by 
speculation.  Possibly  this  was  thought  to  be  a fair  distribution 
of  work  betweeen  the  Judge  who  presides  in  the  Sessions  and  the 
Judge  who  presides  in  the  Division  Court.  In  many  counties  it 
is  the  same  Judge  who  presides  in  both  courts.  One  might  have 
expected  Parliament  to  have  drawn  the  line  between  cases  in  which 
there  was  a fine  imposed,  even  though  on  default  imprisonment 
might  follow,  on  the  one  side,  and  place  such  cases  within  the  juris- 
diction of  the  inferior  court  and  all  others  within  the  superior 
jurisdiction,  but  this  is  not  what  the  law  provides. 

The  third  motion  is  for  the  discharge  of  the  prisoner  upon  the 
return  of  writs  of  habeas  corpus  and  certiorari  in  aid.  Upon  this 
motion  my  jurisdiction  is  very  limited.  Unquestionably  the  offence 
charged  was  one  within  the  jurisdiction  of  the  magistrate,  and 
there  is  returned  to  the  habeas  corpus  a conviction  valid  upon  its 
face.  Under  the  Habeas  Corpus  Act,  R.S.O.  1927,  ch.  116,  sec.  6, 
it  is  my  duty  then  to  ascertain  whether  ^There  is  any  evidence  to 
sustain  the  conviction,’’  and  on  examining  the  evidence  I am  of 
opinion  that  there  is  ample  evidence  to  sustain  the  conviction. 

The  conviction  is  that  on  the  12th  October,  1929,  the  accused 
did  unlawfully  cause  a disturbance  in  a street,  road,  highway  and 
public  place  by  screaming  and  swearing  and  by  impeding  and 
incommoding  peaceable  passengers,  and  was  thereby  a loose  and 
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disorderly  person  and  vagrant.  The  charge  was  laid  under  sec. 
238  (f)  of  the  €ode.  The  use  of  the  term  ‘VagranP’  is  perhaps 
unnecessarily  offensive.  It  is  said,  in  law,  to  mean  an  ‘hdle  and 
disorderly  person’^  and  for  us  is  so  defined  by  the  provisions  of  the 
section  of  the  statute  in  question.  Clause  (/)  hrings  under  this 
category  any  person  Avho  ^^causes  a disturbance  in  or  near  any  street, 
road,  highway  or  public  place,  by  screaming,  swearing  or  singing 
. . . . or  by  impeding  or  incommoding  peaceable  passengers.^^ 

On  this  occasion  there  was  a disturbance,  a mob  of  more  or 
less  unruly  persons  numbering  300  to  500  being  congregated  upon 
one  of  the  main  highways  of  the  city  of  Toronto.  In  the  opinion  of 
the  magistrate,  for  which  there  is  evidence,  the  accused  was  one  of 
the  ringleaders  of  one  of  the  factions  of  this  crowd.  If  is  said 
that  there  is  no  evidence  of  any  individual  having  been  impeded 
or  incommoded  by  what  took  place.  It  is  true  that  no  ‘^peaceable 
passenger”  was  called  to  testify  to  having  been  inconvenienced,  but 
ample  is  shewn  to  justify  an  inference  that  many  peaceable  pas- 
sengers upon  the  streets  of  the  city  must  have  been  inconvenienced 
by  this  disgraceful  performance  in  which  the  accused  took  a leading 
part. 

I am  by  no  means  disposed  to  refine  away  the  statute  so  as  to 
render  it  impossible  for  the  police  of  the  city  to  cope  with  sucli  a 
situation  as  here  shewn.  I am  not  in  this  referring  to  the  ques- 
tion of  the  supposed  right  of  the  police  to  prohibit  speaking  upon 
any  subject  in  parks  or  other  public  places,  but  merely  to  the 
situation  of  disorder  and  confusion  resulting  from  the  unjustifi- 
able action  of  those  resisting  the  police  in  the  supposed  discharge 
of  their  duty. 

This  application  also  fails  and  is  dismissed.  Costs  follow  the 
result. 


[IN  CHAMBERS.] 


Rex  V.  Klig. 

Criminal  Law — Procedure — Appeal  -from  Conniction  for  Obstructing 
Police  Officer,  contrary  to  Criminal  Code,  sec.  168(a) — Notice  of 
Appeal — Condition  Precedent — Secs.  7Jf9,  750 — Forum — Sittings  at 
which  Appeal  to  be  Heard — Formal  Defects  in  Notice — Whether 
Service  upon  Informant  Necessary. 

The  defendant  was  convicted  by  a magistrate  of  the  offence  of  obstruct- 
ing a police  officer  in  the  execution  of  his  duty,  contrary  to  the 
Criminal  Code,  sec.  168  (a);  — 
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Held,  that  sec.  750  of  the  Code  makes  giving  due  notice  a condition 
precedent  to  the  jurisdiction  of  the  General  Sessions  of  the  Peace 
under  sec.  749  to  hear  an  appeal  from)  the  conviction. 

In  this  case,  a notice  of  appeal  was  given  in  due  time;  but  it,  while 
naming  the  Sessions  as  the  tribunal  appealed  to,  mentioned  a 
sittings  commencing  within  14  days  as  the  sittings  at  which  the 
appeal  would  be  heard,  this  being  contrary  to  sec.  750  (a).  The 
appeal  was  in  fact  set  down  for  the  second  sittings  after  the  con- 
viction, as  required  by  sec.  750  (a);  but  the  Chairman  of  the 
Sessions  declined  jurisdiction.  Before  the  amendment  of  the  Code 
by  the  revised  Code,  R.S.C.  1927,  ch.  36,  it  was  required  that  the 
notice  should  specify  “the  court  appealed  to,”  but  that  requirement 
is  not  in  sec.  750  as  it  now  stands: — 

Held,  that  the  omission  of  those  words  from  the  section  made  it  plain 
that  the  defect  in  the  notice  was  not  vital;  no  one  was  misled; 
a right  of  appeal  should  not  be  killed  or  hampered  by  technical 
objection;  and  there  was  a clearly  expressed  intention  to  appeal  in 
a notice  given  within  the  timfe  limited  by  the  statute. 

Held,  also,  that,  the  notice  being  served  on  the  County  Crown  Attorney 
and  on  the  magistrate,  it  was  unnecessary  under  see.  750  (&)  to 
serve  it  upon  the  police  officer  who  laid  the  information. 

Thbee  motions  made  on  behalf  of  the  defendant. 

December  20.  The  motions  were  heard  by  Middleton^  J.A.,  in 
Chambers. 

H.  ./.  Macdonedd,  for  the  defendant. 

W.  B.  Common,  for  tlie  Attorney-General  for  Ontario. 

J.  C.  McRuer,  K.C.^  for  the  informant. 

December  28.  Middleton,  J.A.  : — This  case  was  argued 
by  the  same  counsel  immediately  after  the  conclusion  of  the 
argument  in  the  Knowles  case,  supra.  In  it  there  are  likewise 
three  motions.  The  disposition  of  the  motion  to  quash  the  con- 
viction is  similar  and  for  the  same  reason,  no  security  having 
been  given. 

The  motion  for  a mandamus  depends  entirely  upon  different 
considerations.  The  offence  of  which  the  accused  was  found  guilty 
was  obstructing  a peace  officer  in  the  execution  of  his  duty,  con- 
trary to  the  Criminal  Code,  sec.  168  (a).  The  penalty  is  differ- 
ent. im])risonment  for  60  days,  no  fine  being  imposed.  The  Court 
of  General  Sessions  of  the  Peace  declined  jurisdiction  in  this  case, 
upon  the  ground  that  sec.  750  of  the  Criminal  Code  makes  giving 
due  notice  of  appeal  a condition  precedent  to  the  jurisdiction  of 
the  Sessions.  This  I do  not  controvert,  but  the  serious  question 
is  whether  the  notice  that  was  given  was  a sufficient  compliance 
with  the  statutory  prerequisites  of  a valid  appeal.  The  statute 
provides  (sec.  750  (a))  that  where  a conviction  is  made  more 
than  14  days  before  a sittings  of  the  court  to  which  an  appeal  is 
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given,  the  appeal  shall  be  made  to  that  sittings;  but  if  the  con- 
viction is  made  within  14  days  of  a sittings  the  appeal  shall  be 
made  to  the  second  sittings  after  the  conviction.  This  does  not 
determine  the  forum  to  hear  the  appeal.  That  is  provided  by 
sec.  749,  and  here  the  appeal  is  given  to  the  General  Sessions  of 
the  Peace.  The  giving  of  the  notice  of  appeal  under  sec.  750  (5), 
is,  as  I have  said,  a condition  precedent.  Here  a notice  was  given 
in  ample  time,  but  two  defects  in  it  are  alleged.  The  first  is 
that  it,  while  naming  the  General  Sessions  of  the  Peace  as  the 
tribunal  appealed  to,  mentions  a sittings  commencing  within  14 
days  as  the  sittings  of  the  court  at  which  the  appeal  will  be  heard. 
The  appeal  was  in  fact  set  down  and  placed  upon  the  list  for  hear- 
ing at  the  second  sittings,  as  required  by  clause  (ot),  already  re- 
ferred to.  Before  the  amendment  of  the  statute  embodied  in  the 
revision  of  1927,  it  was  required  that  the  notice  should  specify 
^The  court  appealed  to,^^  but  this  requirement  is  now  omitted. 
The  judgment  of  the  learned  Chairman  of  the  Sessions  turned 
entirely  upon  these  words.  I am  not  prepared  to  agree  with  him 
that  this  meant  the  sittings  of  the  court  at  which  the  appeal  was 
to  be  heard.  I think  it  only  required  attention  to  be  drawn  to 
the  forum  to  which  the  appeal  was-  to  be  had,  the  statute  itself 
regulating  the  sittings  at  which  the  appeal  would  be  considered. 
The  omission  of  these  words  from  the  section,  I think,  makes  it 
plain  that  the  defect  in  this  notice  is  by  no  means  vital.  No 
one  was  misled.  I agree  with  what  was  recently  said  by  the  learn- 
ed Chief  Justice  of  the  Common  Pleas,  that  ^Tormal  obstacles 
should  not  be  placed  in  the  way  of  any  one  who  has  the  right  of 
appeal  and  that  no  right  of  appeal  should  be  killed  or  hampered 
by  technical  objection.^’  The  vital  thing  is  that  there  was  a 
clearly  express  intention  to  appeal,  lacking  in  no  essential  par- 
ticular, given  within  the  time  limited  by  the  statute.  That  alone 
mav  be  resfarded  as  a condition  precedent,  everything  else  is  mere 
unsubstantial  and  technical  error  which  may  be  disregarded. 

The  second  objection  to  the  notice  of  appeal  is  that  it  was 
not  served  as  required  by  the  statute.  What  is  required  is  (sec. 
750  (5)  ) that  the  notice  ^‘^shall  be  served  upon  the  respondent 
and  the  justice  who  tried  the  case.’’  In  this  case  the  informant 
was  a police  officer.  The  prosecution  was  styled  “The  King  v. 
IMver  Klig.”  The  Crown  was  represented  upon  the  hearing  by 
the  County  Crown  Attorney.  Notice  was  given  to  the  magistrate 
and  to  the  County  Crown  Attorney.  The  objection  is  that 
notice  was  not  also  given  to  the  informant.  I do  not  think  that 
in  this  case  notice  to  the  police  officer  who  laid  the  information 
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is  required  by  the  statute.  The  Crown  was  adequately  notified 
when  the  notice  was  served  upon  the  Crown  Attorney.  I am  told 
that,  although  this  objection  was  urged,  it  was  not  given  effect 
to  by  the  learned  Chairman.  If  this  is  so,  I agree  with  him. 

The  mandamus  sous^ht  should  go  directing  a hearing  of  the 
appeal  in  the  General  Sessions. 

The  third  motion  should  not  be  considered,  as  the  appellant 
has  his  remedy  by  appeal. 


Middleton, 

J.A. 

1929. 

Rex 

V. 

Klig. 


[IN  CHAMBERS.] 


Eex  V.  Eeu  Line  Ltd. 
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Appeal — Right  of  Appeal  upon  Stated,  Case  from  Magistrate's  Con- 
viction— Summary  Convictions  Act,  secs.  3 and  13(3) — Criminal 
Code,  sec.  761 — Appellate  Forum — Divisional  Court  of  Appellate 
Division. 


Dec.  30. 

1930. 
Jan.  13. 


Under  the  combined  operation  of  sec.  3 of  the  Summary  Convictions 
Act  of  Ontario,  R.S.O.  1927,  ch.  121,  and  sec.  761  of  the  Criminal 
Code  of  Canada,  an  appeal  upon  a stated  case  lies  from  a conviction 
by  a magistrate. 

Rex  V.  Driscoll  (1924),  55  O.L.R.  306,  is  not  now  applicable,  by  reason 
of  the  change  in  the  wording  of  subsec.  3 of  sec.  10  of  the  Sum- 
miary  Convictions  Act,  R.S.O.  1914,  ch.  90,  by  the  Act  of  1926,  16 
G’eo.  V.  ch.  31,  now  R.S.O.  1927,  ch.  121,  sec.  13  (3). 

The  forum  for  the  hearing  of  an  appeal  upon  a stated  case  is  a 
Divisional  Court  of  the  Appellate  Division. 

History  of  the  legislation  and  review  of  the  decided  oases. 


An  appeal  by  the  defendant,  an  incorporated  company,  from 
a conviction  by  the  Police  Magistrate  for  the  'City  of  Ottawa  for 
an  al.eged  breach  of  a municipal  by-law  of  that  city. 

September  30.  The  motion  came  on  for  hearing  before  Oede, 
J.A.,  in  Chambers. 

R.  H.  Farmenter,  K.C.,  for  the  appellant  company, 

Redmond  Quain,  for  the  private  prosecutor,  took  two  prelim- 
inary objections  to  the  right  of  appeal. 

December  30.  Oede,  J.A.  : — The  appeal  is  upon  a case  stated 
by  the  magistrate  under  the  combined  operation  of  sec.  3 of  the 
Summary  Convictions  Act  of  Ontario,  E.S.O.  1927,  ch.  121,  and 
sec.  761  of  the  Criminal  Code  of  Canada. 
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Two  prelimiiiary  o'bjections  were  taken  by  Mr.  Quain : first, 

that  no  appeal  by  way  of  stated  case  lies  at  all;  and,  second,  that 
if  it  does  lie  it  must  be  taken  to  the  Appellate  Division  and  not 
to  a single  Judge. 

Upon  the  first  of  these  objections,  Mr.  Quain  relies  upon  the 
judgment  of  the  late  Mr.  Justice  Ferguson  in  Rex  v.  Driscoll 
(1924),  55  O.L.R.  306,  where  it  was  held  that  a proceeding 
coming  to  the  Court  by  way  of  a stated  case  from  a magistrate 
acting  under  the  combined  provisions  of  the  Ontario  Summary 
Convictions  Act  and  the  Criminal  €ode  was  thereby  ‘^removed^’ 
into  this  Court  within  the  meaning  of  subsec.  3 of  sec.  10  of  the 
Summary  Convictions  Act  (then  R.S.O.  1914,  ch.  90),  and  that 
such  removal  was  thereby  prohibited;  and  the  appeal  was  con- 
sequently dismissed  upon  the  question  of  jurisdiction. 

If  the  corresponding  provision  in  the  present  Ontario  Sum- 
mary Convictions  Act  were  worded  in  the  same  way,  I might  be 
bound  by  that  decision,  and  if  I disagreed  with  it  (as  I do  even 
under  the  wording  of  the  old  provision),  my  only  course  would 
be  to  refer  the  appeal  to  the  Appellate  Division,  in  accordance 
with  subsec.  3 of  sec.  31  of  the  Judicature  Act,  R.S.O.  1927,  ch. 
88.  But  it  is  to  be  noted  that  the  corresponding  provision  of  the 
present  Summary  Convictions  Act,  namely,  subsec.  3 of  sec.  13 
of  R.S.O.  1927,  oh.  121,  differs  from  that  relied  upon  by  Ferguson, 
J.A.,  in  the  very  words  upon  which  his  decision  rests.  The  sub- 
section in  both  Acts  is  designed  to  prevent  the  removal  of  an 
order  or  conviction  into  the  Supreme  Uourt  in  certain  circum- 
stances, but  the  subsection  as  worded  in  the  Act  of  1914  was  com- 
pletely altered  in  the  Ontario  Summary  Convictions  Act  of  1926, 
16  Geo.  V.  ch.  31,  which  is  now  chapter  121  of  R.S.O.  1927. 

The  old  subsection  reads  as  follows: — 

“(3)  No  such  order  or  conviction  shall  be  removed  into  the 
Supreme  Court  by  writ  of  certiorari  or  otherwise  except  upon 
the  ground  that  the  appeal  provided  by  any  Act  under  which  the 
conviction  takes  place  or  the  order  is  made  or  by  this  Act  would 
not  afford  an  adequate  remedy.’^ 

Tile  learned  Judge  in  Rex  v.  Driscoll  held  that  proceeding 
by  way  of  appeal  upon  a stated  case  constituted  a ^‘removal”  of 
the  matter  into  the  Supreme  Court.  It  was  clearly  not  so  ‘‘re- 
moved’’  by  certiorari,  and  the  only  justification  for  the  ruling 
was  that  the  words  ^^or  otherwise’^  were  wide  enough  to  bring  such 
a proceeding  within  the  scope  of  the  subsection.  In  my  view,  that 
theory  was  erroneous,  because  the  word  *^hemoved’^  must  be  lim- 
ited to  some  procedure  akin  to  certiorari  whereby  the  order  or 
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conviction  is  taken  out  of  the  control  of  the  magistrate  by  some 
superior  power  and  ought  not  to  have  been  construed  as  extend- 
ing to  a proceeding  by  way  of  stated  case  at  all.  The  words  “or 
otherwise’^  were  limited  in  their  meaning,  not  only  by  the  ejus- 
dem  generis  rule,  but  by  the  true  meaning  of  the  word  “removed.'* 
But  whether  the  learned  Judge  was  right  or  wrong  in  his  inter- 
pretation of  the  subsection  is  now  immaterial,  because  in  its 
present  form,  as  enacted  in  1926  and  as  part  of  sec.  13  of  R.S.O. 
1927,  eh.  121,  it  reads  as  follows: — 

“(3)  No  such  order  or  conviction  shall  be  removed  into  the 
Supreme  Court  by  writ  of  certiorari  or  motion  instead  thereof 
if  the  defendant  has  appealed  from  such  order  or  conviction  to 
any  court  to  which  an  appeal  from  such  conviction  or  order  is 
authorised  by  law  or  shall  be  allowed  to  remove  any  order  or 
conviction  made  upon  such  appeal.^^ 

This  legislation  quite  clearly,  instead  of  prohibiting  certiorari 
ill  all  cases  where  an  appeal  would  afford  an  adequate  remedy, 
merely  prohibits  it  in  those  cases  where  the  defendant  has  in  fact 
appealed.  The  defendant,  having  chosen  one  form  of  relief  or 
method  of  redress,  is  thereby  precluded  from  choosing  an  alter- 
native. 

In  my  judgment  the  ruling  in  Rex  v.  Driscoll  is  no  longer 
applicable. 

Upon  this  branch  of  his  preliminary  objections,  Mr.  Quain 
further  argued  that,  as  the  appeal  afforded  by  sec.  13  of  the 
Ontario  Summary  Convictions  Act  to  the  General  Sessions  or  to 
the  Division  Court  afforded  an  adequate  remedy,  the  procedure 
by  way  of  stated  case  must  be  deemed  to  be  excluded,  both  on 
principle  and  by  the  operation  of  the  words  “except  where  other- 
wise provided’^  which  qualify  sec.  3.  I do  not  think  that  the 
express  provisions  in  see.  13  for  an  appeal  to  the  Sessions  and 
the  Division  Court,  which  really  merely  confirm  the  right  to 
appeal  given  under  the  combined  provisions  of  sec.  3 and  of  Part 
XV.  of  the  Criminal  Code,  can  be  intended  to  exclude  the  alter- 
native procedure  by  way  of  stated  case,  having  regard  to  the  fact 
that  for  nearly  30  years  the  procedure  by  way  of  stated  case  under 
this  combined  legislation  has  been  recognised  and  acted  upon, 
oxcept  in  the  Driscoll  case.  Had  the  Legislature  intended  to 
exclude  the  operation  of  sec.  761  of  the  Criminal  Code,  sec.  3 
of  the  Ontario  Act  would  surely  have  included  that  section  among 
those  which  it  expressly  excepts  from  the  general  inclusion  of 
Part  XV.  It  must  be  kept  in  mind  that  the  Summary  Convic- 
tions Act  is  applicable  to  a large  number  of  provincial  statutes. 
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and  that  the  words  ‘^except  where  otherwise  provided’’  are  prim- 
arily intended  to  apply  to  any  special  provisions  which  directly 
conflict  with  the  operation  of  Part  XV.  Had  the  Summary  Con- 
victions Act  itself  contained  some  express  provision  for  the  stat- 
ing of  a case  hy  a magistrate,  then  that  provision  would  prevail 
over  the  corresponding  provision  in  the  Criminal  Code.  But  the 
Summary  Convictions  Act  must  be  read  as  if  all  of  Fart  XV.  of 
the  Code  (except  secs.  735  and  736)  were  ^^enacted  in  and  formed 
part  of  this  Act.”  If  the  Act  is  read  as  if  sec.  761  of  the  'Code 
were  actually  incorporated  in  it,  how  can  it  be  said  that  the 
remedy  by  some  other  form  of  appeal  is  to  be  excluded  ? 

Xor  does  it  follow  that  the  appeal  to  the  Sessions  or  the 
Division  Court  affords  an  adequate  remedy  in  all  cases,  because 
any  further  appeal  is  dependent  upon  the  approval  of  the  At- 
torney-General, whereas  when  a stated  case  is  obtained  the  ques- 
tion may  as  of  right  get  to  the  highest  Court  of  the  Province. 

The  second  objection  is  that  a single  Judge  has  no  jurisdic- 
tion to  hear  an  appeal  from  a summary  conviction  for  the  breach 
of  a provincial  statute  taken  by  means  of  a stated  case,  and  that 
the  case  must  go  direct  to  the  Appellate  Division. 

In  support  of  his  argument,  Mr.  Quain  refers  to  sec.  11  of 
the  Judicature  Act,  E.S.O.  1927,  ch.  88,  which  enacts  that  ^ffhe 
Appellate  Division  shall  exercise  that  part  of  the  jurisdiction 
vested  in  the  Supreme  Court  which,  on  the  31st  day  of  December, 
1912,  was  vested  in  the  Court  of  Appeal  and  in  the  Divisional 
Courts  of  the  High  Court.” 

That  section  is,  of  course,  a continuation  of  sec.  12  of  E.S.O. 
1914,  ch.  56,  sec.  12,  which  was  itself  a continuation  of  sec.  12 
of  the  Judicature  Act  of  1913,  3 & 4 Geo.  V.  oh.  19,  by  which 
Act  the  old  Court  of  Appeal  and  the  Divisional  Courts  of  the  High 
Court  of  Justice  were  abolished. 

In  1904,  by  4 Edw.  VII.  ch.  11,  the  Judicature  Act  as  it  then 
stood,  E.S.O.  1897,  eh.  51,  was  amended  in  several  particulars. 
Among  the  sections  so  amended  was  sec.  67,  which  had  dealt  with 
the  original  jurisdiction  of  Divisional  Courts  (including  applica- 
tions for  new  trials  in  jury  cases)  as  distinct  from  their  juris- 
diction to  hear  appeals  from  High  Court  Judges,  which  was  dealt 
with  by  sec.  74. 

As  sec.  67  stood  prior  to  1904,  no  mention  was  made  of  stated 
cases  under  the  Ontario  Nummary  Convictions  Act,  but  the  section 
as  re-enacted  in  that  year  provides  that: 

^‘(1)  Subject  to  rules  of  Court  the  following  matters  shall  be 
heard  and  determined  by  a Divisional  Court  of  the  High  Court 
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. . . . ^‘(e)  Stated  cases  under  the  Ontario  Snmmary  Convic- 

tions Act,  and  amendments  thereto,  and  under  section  900  of  the 
Criminal  Code  1892.^^ 

This  provision  remained  in  effect  until  the  Act  of  1913,  and 
there  can  be  no  doubt  that  the  jurisdiction  so  conferred  upon  the 
Divisional  Courts  of  the  High  Court  was  by  that  Act  vested 
in  the  Appellate  Division.  And  it  is  upon  that  provision  that 
counsel  for  the  respondent  relies. 

Mr.  Parmenter  points  to  subsec.  2 of  sec.  67  as  it  stood  in 
1897  and  as  re-enacted  in  1904,  which  provides  that  ‘^^Hothing 
in  this  section  contained  shall  take  away  or  limit  the  power  of 
a single  Judge  to  hear  and  determine  any  proceeding  or  matter 
which  he  has  heretofore  had  power  to  hear  and  determine  or  shall 
require  any  interlocutory  proceeding  heretofore  taken  before  a 
single  Judge  to  be  taken  before  a Divisional  Court.^^  And  he 
also  relies  upon  subsec.  2 of  sec.  766  of  the  Criminal  Code,  which 
])i‘ovides  that  the  authority  and  jurisdiction  of  the  Court  for  the 
opinion  of  which  a case  is  stated  may,  subject  to  any  rules  and 
orders  of  Court  in  relation  thereto,  be  exercised  by  a Judge  of 
such  Court  sitting  in  Chambers.  Section  766  of  the  Code  is 
dealing  with  cases  stated  under  sec.  761  thereof,  which  section 
corresponds  in  substance  with  sec.  900  of  the  Criminal  Code  of 
1892,  and  is  one  of  the  sections  comprised  in  Part  XV.  of  the 
present  Criminal  Code,  which,  by  sec.  3 of  the  Ontario  Summary 
Convictions  Act,  R.S.O.  1927,  ch.  121,  ‘^except  where  otherwise 
provided,”  are  made  applicable  mutatis  mutandis  to  eases  arising 
under  the  Summary  Convictions  Act. 

This  question  of  jurisdiction,  as  between  a single  Judge  and 
a higher  tribunal,  does  not  seem  to  have  been  raised  before.  There 
is  130  reported  decision  upon  it,  except  Eex  v.  Dominion  Biowling 
and  Athletic  Club  (1909),  19  O.L.R.  107,  where  the  point  was 
not  raised,  but  is  mentioned  by  the  Cburt.  How  that  it  comes 
up  squarely  for  decision,  it  must  be  carefully  examined. 

It  is  not  necessary  to  go  farther  back  than  1896  in  reviewing 
tlie  development  of  the  right  of  appeal  by  this  means.  In  that 
year,  in  the  case  of  Regina  ex  rel.  Brown  v.  Robert  Simpson  Co. 
Ltd.  (1896),  28  O.R.  231,  the  Chancery  Divisional  Court  held 
that,  upon  the  legislation  as  it  then  stood,  a magistrate  had  no 
power  to  state  a case  under  sec.  900  of  the  Criminal  Code  (which 
is  in  substance  sec.  761  of  the  present  Code)  when  the  conviction 
was  for  an  offence  against  a provincial  statute.  The  Ontario  Act 
then  in  force  was  ch.  74  of  R.S.O.  1887,  by  sec.  1 of  which  the 
procedure  for  enforcing  penalties  and  punishments  under  Ontario 
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statutes  before  justices  and  magistrates  was  to  be  the  same  as 
that  under  the  statutes  of  the  Dominion  of  Canada  ; but,  by  sub- 
sec. 2 of  that  section,  nothing  in  the  section  was  to  affect  the  pro- 
cedure upon  appeals,  which  was  expressly  provided  for  by  later 
sections  of  the  Act,  and  also  by  chapter  75  of  the  Revised  Statutes 
of  that  year.  The  Divisional  Court  held  that  proceeding  by  way 
of  stated  case  was  a form  of  appeal  and  was  consequently  express- 
ly excluded  by  the  terms  of  subsec.  2,  just  mentioned. 

In  the  revision  of  1897,  sec.  1 of  ch.  74  of  1887  appears  as 
sec.  2 of  ch.  90  and  in  the  same  terms. 

In  1901,  for  the  first  time,  the  Ontario  Legislature  introduced 
the  appeal  by  way  of  stated  case,  by  see.  2 of  1 Edw.  VII.  ch.  13, 
which  amended  sec.  8 of  the  Ontario  Summary  Convictions  Act, 
R.S.O.  1897,  ch.  90,  by  inserting  in  the  place  indicated  the  words 
^hncluding  the  practice  and  procedure  as  to  the  statement  of  a 
case  for  the  opinion  of  the  Court.^’  It  may  be  observed  in  pass- 
ing that  in  Bex  v.  Ileniif  (1910),  20  O.L.R.  494,  a case  before 
the  Court  of  Appeal,  Osier,  J.A.,  at  p.  496,  expressed  some  doubt 
as  to  this  amendment  having  accomplished  its  evident  purpose 
of  giving  jurisdiction  to  hear  appeals  by  way  of  a stated  case, 
because  the  amendment  had  been  bv  some  mistake  introduced 
in  the  8th  section  instead  of  the  2nd  section  of  ch.  90.  That 
question  was  not,  however,  really  dealt  witE  by  the  Court,  which 
merely  held  that  the  stated  case  had  been  brought  to  the  wrong 
court,  any  jurisdiction  to  hear  the  appeal  being  vested  in  the  High 
Court  and  not  in  the  iCourt  of  Appeal. 

The  eff'T't  oP  the  amendment  of  1901  had  already  been  dis- 
cussed in  Bex  v.  Fergu<son  (1906),  12  O.L.R.  411,  where  Boyd, 
C-.,  at  p.  412,  stated  that  it  was  apparently  intended  to  obviate 
the  difficulty  raised  by  the  Robert  Simpson  case,  and  so  to  make 
the  procedure  by  way  of  stated  case  under  sec.  900  of  the  Crim- 
inal Code  available  for  the  review  of  all  summary  convictions 
under  Ontario  law.  A short  time  after  the  judgment  in  the 
Henry  case,  Middleton,  J.,  in  Rex  v.  Harvey  (1910),  1 O.W.N. 
1002,  overruled  an  objection  that  a magistrate  had  no  power  to 
state  a case  for  determination  by  a Judge  of  the  High  Court, 
holding  that  the  amendment  of  1901  had  made  secs.  761  to  769 
of  the  then  Criminal  Code  applicable  to  proceedings  before  justices 
under  Ontario  statutes.  In  the  Ferguson  case  the  late  Chancellor, 
sitting  alone,  merely  ordered  a magistrate  to  state  a case,  but  in 
the  Harvey  case  Middleton,  J.,  alone  heard  and  disposed  of  the 
appeal  by  way  of  stated  case.  In  neither  case  does  it  appear  that 
any  question  was  raised  as  to  the  power  of  the  High  Court  being 
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exercised  by  a single  Judge,  and  it  is  odd  that  in  neither  case 
is  there  any  reference  to  the  express  provision  in  4 Edw.  VII. 
ch.  11,  amending  sec.  67  of  the  Judicature  Act,  that  stated  cases 
‘^^shall  be  heard  and  determined  by  a Divisional  Court  of  the  High 
Court.^^ 

Section  900  of  the  Criminal  Code  of  1892  declared  that  the 
Court  to  which  a stated  case  might  be  submitted  was  the  Superior 
Court  of  Criminal  jurisdiction  in  the  Province,  and,  by  subsec. 
9,  ^^subject  to  any  rules  and  orders  of  Court  in  relation  thereto,’^ 
the  powers  of  the  Court  might  be  exercised  by  a single  Judge 
sitting  in  Chambers.  It  is,  I think,  reasonably  clear  that,  when 
the  amendment  of  1901  first  gave  jurisdiction  to  the  Ontario 
Courts  to  deal  with  stated  cases  respecting  breaches  of  Ontario 
statutes,  that  jurisdiction  could  have  been  exercised  by  a single 
Judge  of  the  High  Court.  But  it  seems  to  me  to  be  equally  clear 
that,  when  the  Legislature  in  1904,  just  three  years  later,  de- 
clared that  the  power  to  hear  and  determine  such  cases  was  to  be 
exercised  by  a Divisional  Court,  it  must  have  intended  that  the 
recently  given  jurisdiction  should  be  so  exercised.  It  is  quite 
plain,  as  I have  already  stated,  that  sec.  67  of  the  Judicature  Act, 
as  amended  in  1904,  was  conferring  original  jurisdiction  upon  the 
Divisional  Courts,  and  not  merely  a jurisdiction  to  hear  appeals 
from  a High  Court  Judge,  appeals  of  that  character  (except  ap- 
plications for  new  trials)  being  dealt  with  by  sec.  74  as  then 
passed. 

Notwithstanding  the  express  provisions  of  para,  (e)  of  sub- 
sec. 1 of  sec.  67,  it  is  argued  that  subsec.  2 thereof  maintained 
tlie  power  of  a single  Judge.  I must  confess  that  I am  puzzled 
to  know  what  purpose  subsec.  2 was  intended  to  serve.  Section 
67  deals  with  many  other  matters  besides  stated  cases,  and  there 
may  possibly  have  been  some  matters  coming  under  the  other 
heads  in  which  single  Judges  had  theretofore  exercised  a juris- 
diction which  it  was  intended  to  preserve.  But  it  is  not  arguable 
that  subsec.  2 could  have  the  effect  of  taking  away  the  express 
jurisdiction  conferred  by  para,  (e),  and  it  is,  I think,  equally 
unarguable  that  it  was  intended  to  confer  concurrent  jurisdiction 
upon  a single  Judge  and  a Divisional  Court. 

Had  there  been,  prior  to  the  Act  of  1904,  a settled  practice 
of  bringing  stated  cases  before  a single  Judge,  the  argument  that 
that  practice  was  preserved  by  subsec.  2 of  sec.  67  would  be 
stronger,  though  it  would  still  be  difficult  to  believe  that  that 
practice  was  intended  to  be  continued  having  regard  to  para. 
(2)  of  subsec.  1.  But  appeals  by  way  of  stated  cases  are  compar- 
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atively  rare,  and  I can  find  no  reported  case  between  1901  and 
1904  to  indicate  that  there  was  any  snch  practice. 

The  contention  of  the  appellant  that  in  spite  of  the  provi- 
sions of  sec.  67  a single  Judge  has  jurisdiction  by  virtue  of  the 
combined  operation  of  sec.  3 of  the  Summary  Convictions  Act 
(E.S.O.  1927,  ch.  121)  and  subsec.  2 of  sec.  766  of  the  Criminal 
Code,  is  met  by  the  opening  words  of  sec.  3,  ‘^except  where  other- 
wise provided.^^  An  express  provision  of  the  Judicature  Act  that 
stated  cases  must  be  heard  and  determined  by  a Divisional  Court 
and  now  by  the  Appellate  Division  would  unquestionably  modify 
the  provisions  of  the  Criminal  Code  in  this  respect. 

A somewhat  cognate  question,  involving  an  appeal  by  way 
of  stated  case  in  a municipal  arbitration,  arose  in  Re  Toronto 
Railway  Co.  and  City  of  Torvnto  (1921),  51  O.L.E.  351,  where 
the  Appellate  Division  held  that  under  sec.  12  of  the  Judicature 
Act  of  1914  (now  sec.  11  of  the  Act  of  1927)  the  jurisdiction 
was  vested  in  the  Appellate  Division  and  not  in  a High  Court 
Judge,  and  so  overruling  the  earlier  decision  in  Re  MoGonhey 
Arbitration  (1918),  42  O.L.E.  380.  See  also  Re  Harmans  Ltd. 
and  City  of  Toronto  (1928),  62  O.L.E.  475,  at  p.  478. 

In  Rex  V.  Dominion  Bowling  and  Athletic  Club  (1909),  19 
O.L.E.  107,  while  no  exception  to  the  jurisdiction  of  a Divisional 
Court  appears  to  have  been  taken,  the  Judges  of  the  Divisional 
Court  there  state  that  the  case  was  properly  before  that  Court 
by  virtue  of  the  Judicature  Act  amendment  of  1904:  see  pp.  115 
and  118. 

I am  referred  to  the  fact  that  in  Rex  v.  Pocock  (1927),  60 
O.L.E.  459,  my  brother  Middleton  heard  and  dealt  with  a case 
stated  by  a magistrate  under  sec.  761  of  the  Criminal  Code,  and 
the  provisions  of  the  Ontario  Summary  Convictions  Act.  He 
tells  me  that  no  question  was  raised  as  to  his  jurisdiction,  which 
was  apparently  assumed  by  both  parties. 

This  preliminary  objection  as  to  my  jurisdiction  has  given 
me  some  concern,  but  I can  see  no  escape  from  the  conclusion 
that  a single  Judge  has  no  power  to  deal  with  the  stated  case, 
and  that  the  jurisdiction  to  do  so  is  vested  solely  in  the  Appellate 
Division, 

The  appeal  will  therefore  be  quashed  with  costs. 

The  appellant  will  doubtless  appeal  from  this  ruling,  and,  as 
the  question  upon  the  merits  is  one  of  some  importance,  will 
also,  if  I am  upheld  on  the  question  of  jurisdiction,  desire  that 
the  Appellate  Division  may  deal  with  the  matter  upon  its  merits; 
and  so  the  time  for  carrying  the  stated  case  direct  to  the  Appel- 
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late  Division  ought  to  be  extended  sufficiently  to  enable  this  to 
be  done,  and  the  order  may  so  provide. 

January  13,  1930.  Orde,  J.A.  : — The  appellant  having  taken 
steps  to  appeal  direct  from  the  magistrate’s  conviction  to  the 
Appellate  Division,  I direct  that  the  settlement  of  the  order 
quashing  the  appeal  to  myself  be  stayed  until  after  the  final 
disposition  of  such  appeal  by  the  Appellate  Division. 


[KELLY,  J.] 

Ee  Davidson. 

Dower — Application  to  Dispense  with  Signature  of  Wife  to  Bar  Dower 
in  Land  of  Husband  — Dower  Act,  sec.  IS  — Wife  Living  apart 
under  Terms  of  Separation  Agreement — ''Such  Circumstances  as 
Disentitle  her  to  Alimony'" — Refusal  of  Order — Right  of  Appeal — 
Persona  Designata. 

Where  a wife  is  living  apart  from  her  husband,  pursuant  to  the  terms 
of  a separation  agreement,  which  does  not  provide  that  she  shall 
be  disentitled  to  alimony,  and  in  which  there  is  nothing  in  the 
nature  of  a release  or  an  agreement  for  a release  of  dower,  it 
cannot  be  said  that  she  is  so  living  “under  such  circumstances 
as  disentitle  her  to  alimony;”  and  an  order  dispensing  with  her 
signature,  for  the  purpose  of  barring  her  dower,  to  a deed  of 
conveyance  of  land  of  the  husband,  will  not  be  made  under  sec. 
13  of  the  Dower  Act,  R.S.O.  1927,  ch.  100. 

The  amendnuent  made  by  the  Dower  Act,  1909,  9 Edw.  VII.  ch.  39, 
whereby  the  words  “by  law”  in  sec.  12  of  the  Dower  Act,  R.S.O. 
1897,  ch.  164,  were  dropped,  noted,  and  Re  Tolhmrst  (1906),  12 
O.L.R.  45,  referred  to. 

Re  Lenius,  [1923]  2 D.L.R.  1192,  a Manitoba  case,  also  referred  to. 
No  appeal  lies  from  an  order  made  by  a Judge  as  persona  designata 
under  sec.  13  of  the  present  Act. 

Re  King  (1899),  18  P.R.  365,  followed. 

Application  by  Grant  P.  Davidson  for  an  order,  under  sec.  13 
of  the  Dower  Act,  P.S.O.  1927,  ch.  100,  dispensing  with  the  sig- 
nature of  his  wife,  Gertrude  E.  Davidson,  to  a deed  of  conveyance 
of  certain  property  in  Ottawa,  of  which  he  is  part  owner,  on  the 
grounds  that  she  has  refused  to  concur  in  the  conveyance,  for  the 
purpose  of  barring  her  dower,  and  that  she  has  been  living  separate 
and  apart  from  him  for  upwards  of  two  years  under  such  circum- 
stances as  disentitle  her  to  alimony. 

The  application  was  heard  by  Kelly,  J.,  in  the  Weekly  Oourt, 
Ottawa. 

W.  D.  Hogg,  K.C.,  for  the  applicant. 

G.  F.  Henderson,  K.C.,  contra. 
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February  18^  1929.  Kelly,  J.  : — The  applicanPs  affidavit  sets 
forth  that  he  and  his  wife  were  married  on  the  26th  December, 
1911,  and  lived  together  for  several  years,  and  that,  having  sep- 
arated in  1926,  negotiations  for  a separation  agreement  were  begun 
and  an  agreement  was  arrived  at  on  the  23rd  December,  1926, 
since  which  time  they  have  continued  to  live  separate  and  apart 
from  each  other.  The  agreement  is  produced : it  provides  that 
the  parties  shall  live  separate  and  apart  from  each  other,  and 
neither  of  them  shall  molest,  annoy,  or  interfere  with  the  other 
in  any  manner  whatsoever.  Provision  is  then  made  in  regard  to 
the  support  and  maintenance  of  the  wife  and  their  two  children, 
and  for  the  disposal  of  certain  policies  of  insurance  upon  the  life 
of  the  applicant,  with  a covenant  by  him  to  execute  forthwith  a 
will  which  shall  provide  that  the  terms  of  the  agreement  shall  be 
carried  out  by  his  executors,  and  that  he  will  not  revoke  any  pro- 
visions affecting  the  wife  or  his  children  without  first  obtaining  her 
written  consent.  There  is  a term  as  to  what  shall  happen  in  the 
event  of  the  death  of  the  applicant  and  the  remarriage  of  his  wife ; 
and  provision  is  also  made  looking  to  the  prospect  of  either  party 
obtaining  a divorce. 

There  is  conflict  in  the  affidavit  evidence  as  to  the  observance 
of  the  agreement,  the  wife  swearing  that  the  applicant  has  failed 
to  fulfill  some  of  its  terms;  he  swearing  to  the  contrary.  To  this 
I shall  refer  later  on. 

The  position  taken  by  the  applicant  is  that  the  making  of  the 
agreement  already  referred  to  disentitles  his  wife  to  alimony. 
There  is  a marked  distinction,  however,  between  cases  where,  on 
the  one  hand,  a wife  is  living  apart  from  her  husband  by  con- 
tract, and  cases,  on  the  other  hand,  where  she  has  voluntarily 
abandoned  or  deserted  her  husband,  or  where  she  has  been  guilty 
of  unchastity  or  other  such  reprehensible  conduct.  It  is  not  urged 
or  set  up  as  a ground  for  this  application  that  his  wife  has  aban- 
doned or  deserted  the  applicant  or  that  she  has  been  guilty  of  any 
such  misconduct. 

The  trend  of  opinion  of  the  Courts  has  been  that  the  wife’s 
right  to  dower  shall  not  lightly  be  interfered  with,  or  in  other  words 
that  she  shall  not  be  deprived  of  that  right  except  in  a clear  case 
against  her.  In  the  present  case  what  the  wife  expressly  con- 
tracted to  do  was  to  live  apart  from  her  husband  and  not  to  molest, 
annoy,  or  interfere  with  him  in  any  manner  whatsoever.  There 
is  nothing  in  the  nature  of  a release  or  an  agreement  for  a release 
of  dower.  If  it  was  the  intention  of  the  parties  that  her  right  to 
dower  was  to  be  determined  at  the  time  of  the  separation  agree- 
ment, it  surely  would  have  been  so  provided  therein.  If,  on  the 
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other  hand— and  this  is  more  to  the  point,  as  the  making  of  the 
order  depends  in  this  case  on  whether  she  has  been  living  apart 
from  her  husband  under  circumstances  disentitling  her  to  alimony 
— it  was  intended  that  she  should  by  that  agreement  disentitle 
herself  to  all  future  claims  to  alimony  under  any  circumstances, 
why  was  that  not  expressly  provided  for?  In  my  opinion  the 
agreement  has  not  that  effect. 

I have  been  unable  to  find  any  decision  on  the  exact  point, 
under  the  statute  in  the  present  form.  The  head-note  of  Ee 
Tolhurst,  12  O.L.E.  45,  decided  in  1906,  states: — 

^^A  husband  whose  wife  has  been  living  apart  from  him  for 
two  years,  and  who  for  valuable  consideration  has  released  and  dis- 
charged him  from  all  claims  for  alimony  present  and  future,  is 
not  entitled,  under  sec.  12  of  E.S.O.  1897,  ch.  164,  to  an  order 
dispensing  with  the  concurrence  of  his  wife  to  bar  her  dower  in  a 
conveyance,  for  although  barred  by  contract  from  claiming,  she 
cannot  be  said  to  be  living  apart  ^under  such  circumstances  as  by 
law  disentitle  her  to  alimony.^ 

It  will  be  noticed  that  in  that  section  the  language  is  “under 
such  circumstances  as  hy  law  disentitle  her  to  alimony.’^  In  the 
Dower  Act,  1909,  9 Edw.  YII.  ch.  39,  repealing  the  former  Act, 
the  words  “by  law^^  in  sec.  12  of  the  former  Act  were  dropped, 
that  section  (numbered  14  in  the  new  Act)  otherwise  remaining 
in  the  form  in  which  it  appears  in  sec.  13  of  the  present  statute, 
E.S.O.  1927,  ch.  100.  In  another  respect  the  Tolhurst  case  was 
stronger  against  the  wife’s  rights  than  the  present  case,  for  there 
for  valuable  consideration  the  wife  expressly  released  and  dis- 
charged her  husband  from  all  claims  for  alimony  past  and  present. 
Here  there  is  no  such  release  or  discharge.  In  the  circumstances 
which  are  now  before  me,  I do  not  think  that  the  dropping  from 
the  section  of  the  words  “by  law”  militates  against  the  position 
taken  by  the  wife.  Living  apart  from  her  husband,  under  a con- 
tract such  as  these  parties  entered  into,  is  not  of  itself  living  apart 
under  circumstances  disentitling  her  to  alimony.  It  merely 
shews  that,  the  wife  being  entitled  to  alimony,  the  parties  them- 
selves have,  for  the  time  being,  fixed  as  maintenance  a definite 
amount  in  a definite  manner.  But  these  are  not  circumstances 
within  the  meaning  of  the  statute  disentitling  her  to  alimony.  The 
circumstances  which  the  statute  intends  shall  disentitle  the  wife  to 
alimony  (if  she  has  been  living  apart  from  her  husband)  are  of 
an  essentially  different  kind,  as  I have  already  pointed  out. 

I state  my  conclusion  that  the  applicant  is  not  entitled  to  the 
order  only  after  careful  consideration,  realising  the  importance 
of  what  is  involved,  and  the  care  which  should  be  taken  lest  an 
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Kelly,  J.  irremediable  wrong  be  done.  The  application  is  dismissed  with 
1929.  costs. 

I have  not  thought  it  necessary  to  discuss  the  contention  of 
Davidson.  Mr.  Henderson  based  upon  the  consequences  and  effect  of  a breach 
by  the  husband  of  terms  of  the  contract — which  Mr.  Henderson 
contends  has  occurred — in  respect  of  which  he  cited  several  English 
cases  such  as  Bishop  vl.  Bishop,  [1897]  P.  138;  Biggins  v.  Biggins, 
[1927]  P.  88;  Bewe  v.  Bewe,  [1928]  P.  112.  If  the  applicant  has 
committed  a breach  of  his  agreement  the  decisions  in  these  cases  will 
be  found  valuable.  The  parties  are  in  conflict  as  to  whether  there 
has  been  committed  a breach  by  the  applicant,  particularly  in 
respect  of  the  supply  of  coal  and  light  for  the  residence  now  owned 
by  the  wife  and  referred  to  in  the  agreement  of  the  23rd  Decem- 
ber, 1926,  in  which  the  applicant  agreed  to  pay  for  all  fuel  and 
light  required  for  that  house  so  long  as  it  remains  the  property  of 
his  wife — not  so  long  as  she  occupies  it.  It  is  common  ground  that 
Mrs.  Davidson,  about  a year  ago,  rented  the  house  to  a tenant  at  a 
monthly  rental.  The  applicant  swears  that  the  tenant  supplies 
his  own  fuel  and  light,  and  he  considers  he  is  under  no  obligation 
to  pay  his  wife  the  value  of  the  fuel  and  light,  as  she  has  not  been 
in  occupation  of  the  house.  It  is  easily  conceivable  however  that 
if  he  had  continued  to  pay  for  the  fuel  and  light,  thus  relieving 
the  tenant  from  that  expense,  the  rental  value  to  Mrs.  Davidson 
would  be  greater  than  the  rent  she  now  receives.  In  that  sense  the 
applicant  has  not  lived  up  to  his  agreement. 

Though  not  a binding  authority,  I refer  to  an  interesting  case. 
Re  Lenius  decided  by  the  Court  of  Appeal  of  the  Province  of 
Manitoba,  reported  in  [1923]  2 D.L.E.  1192.  That  arose  under 
the  Manitoba  Dower  Act,  1919,  9 Geo.  V.  ch.  26.  iSection  11 
thereof  states  that  where  the  wife  of  the  owner  of  a homestead  has 
been  living  apart  from  him  for  two  years  or  more  and  the  owner 
is  desirous  of  making  a disposition  of  the  homestead  free  from 
her  rights  under  the  Act,  an  order  may  be  made,  in  the  manner 
therein  set  out,  dispensing  with  her  consent.  The  decision  as  set 
out  in  the  head-note  of  the  report  is  that  ^The  fact  that  an  order 
has  been  made  by  the  Court  entitling  a husband  and  wife  to  live 
separate  and  apart  from  each  other  on  such  terms  as  they  may 
determine,  and  a separation  deed  is  executed  by  which  they  agree 
that  they  hvill  henceforth  live  separate  from  each  other,  and 
neither  of  them  will  take  proceedings  against  the  other  for  restitu- 
tion of  conjugal  rights  or  molest,  annoy,  or  interfere  with  the  other 
in  any  manner  whatsoever,^  does  not  disentitle  the  wife,  who  has 
lived  separate  from  her  husband  in  accordance  with  the  separa- 
tion deed,  to  her  right  to  dower  under  the  Manitoba  Dower  Act, 
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1919,  ch.  26,  sec.  20,  in  her  husband’s  property  upon  his  death.” 
In  the*  reasons  for  judgment  the  Court  expresses  the  opinion  that 
what  the  Legislature  had  in  view  was  that  if  the  wife,  on  her  own 
initiative,  elects  to  abandon  or  desert  her  husband,  she  shall  then 
be  taken  to  have  forfeited  her  rights  in  his  property;  but,  if  she 
lives  apart  from  her  husband  under  an  agreement  between  them, 
she  surely  cannot  be  said  to  have  left  or  abandoned  him  within  the 
meaning  of  the  section  there  referred  to. 

At  the  close  of  the  argument  it  was  suggested  that  leave  to 
appeal  should  be  given  to  the  unsuccessful  party.  Had  I the  right 
to  grant  such  leave,  I would  readily  do  so  because  of  the  importance 
of  the  question  involved  in  the  motion.  I have  no  such  power  how- 
ever. I find  this  statement  of  the  late  Sir  William  Meredith  in  his 
reasons  for  judgment  in  Re  King  (1899),  18  P.E.  365,  at  pp.  366-7, 
repeated  by  Mr.  Justice  (now  Chief  Justice)  Anglin  in  Re  Tol- 
liurst,  12  O.L.E.  at  p.  46 : — 

inasmuch  as  an  order  made  under  sec.  12  is,  made  by  the 
Judge  as  persona  designaia,  and  is  not  subject  to  appeal,  and  the 
wrong  done  by  an  improvident  order  would  probably  in  many 
cases  be  irremediable,  great  care  should,  I think,  be  taken,  in  the 
exercise  of  the  large  and  exceptional  power  conferred  by  the  sec- 
tion, to  ascertain  that  the  case  made  by  an  applicant  comes  clearly 
v/ithin  its  provisions.” 


[ORDE,  J.A.] 

Haggart  V.  Trusts  and  Guarantee  Co.  Ltd. 


Broker — Customer's  Shares  Pledged  to,  for  Sj^ecific  Purpose — Repledge 
to  Bank  as  Security  for  Broker's  General  Indebtedness — Bank- 
ruptcy of  Broker-^Contest  between  Trustee  and  Customer — Right 
of  Customer  to  Re-delivery  of  Shares  Free  from  Claims  of  Broker's 
Creditors — Shares  of  other  Customers — Contribution — Subrogation. 

A stockbroker,  having  in  his  possession  shares  belonging  to  a customer, 
pledged  to  him  for  a specific  and  definite  purpose,  has  no  right,  in 
the  absence  of  agreement  with  the  customer,  or  some  established 
custom  binding  upon  the  customer,  to  repledge  the  shares  for 
more  than  the  amount  due  to  him  (the  broker) ; and  where  there 
has  been  such  a repledge  the  customer  is  entitled,  as  against  the 
broker’s  creditors,  to  the  re-delivery  of  the  shares  (which  have  not 
been  disposed  of  by  the  bank)  free  from  any -claim  of  the  trustee 
in  bankruptcy  of  the  broker’s  estate. 

Conmee  v.  Securities  Holding  Co.  (1907),  38  Can.  S.C.R.  601,  applied. 

Securities  of  other  customers  as  well  having  been  pledged  to  a bank 
for  the  whole  indebtedness  of  the  broker,  which  shares  had  been  or 
might  have  been  sold  to  satisfy  the  broker’s  debt,  it  was  argued 
that  those  whose  securities  had  been  so  resorted  to  had  some  right 
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of  subrogation  or  contribution  or  marshalling,  as  against  the  broker, 
which  might  be  worked  out  in  the  bankruptcy  proceeding;  but,  if 
such  or  any  similar  right  could  be  asserted  by  others,  it  could  not 
be  affected  by  the  judgment  upon  the  issue  now  before  the  Court. 
Re  Bryant  Isard  d Co.,  Ex  p.  Fair  (1922),  23  O.W.N.  113,  3 C.B.R. 
480,  and  Re  Bryant  Isard  & Co.,  Ex  p.  Turner  (192'5),  29  O.W.N. 
167,  7 C.B.R.  44,  distinguished. 


An  interpleader  issue. 


December  19.  The  issue  tvas  tried  by  Orde,  J.A.,  without  a 
jury,  at  a Toronto  sittings. 

Everett  Bristol,  K.C.,  for  the  plaintiff. 

TL  H.  Davis,  K.C.,  for  the  defendant  company. 

January  2.  Orde,  J.A.  : — This  is  an  interpleader  issue  directed 
by  an  order  of  the  Master  in  Chambers,  upon  the  application  of 
the  Royal  Bank  of  Canada,  to  determine  whether  Haggart,  the 
plaintiff  in  the  issue,  is  entitled,  free  of  any  claim  or  interest  there- 
in of  the  Trusts  and  Guarantee  Company  Ltd.,  the  defendant  in 
the  issue,  in  its  capacity  as  trustee  in  bankruptcy  of  the  property 
of  Orlando  Heron,  trading  under  the  name  of  ‘^^Heron  & Co.,^^  to 
a certain  stock  certificate  numbered  Y3876  of  the  Hollinger 
Consolidated  Gold  Mines  Ltd.,  for  340  shares  of  the  capital  stock 
of  that  company,  and  now  in  the  possession  of  tlie  Royal  Bank, 
and  to  the  said  340  shares. 

When  the  matter  first  came  before  me,  counsel  stated  that  no 
viva  voce  evidence  would  be  given  and  that  they  had  agreed  upon 
a statement  of  facts,  which  was  put  in.  Upon  examining  this  I 
thought  that  more  information  upon  certain  points  might  be 
material,  and  accordingly  a supplemental  statement  was  prepared, 
and  upon  these  two  statements  of  fact  the  issue  was  tried  and 
argued. 

On  or  about  the  26th  June,  1928,  the  plaintiff  was  a customer 
of  Orlando  Heron,  then  carrying  on  business  in  Toronto  as  a 
stockbroker  under  the  name  of  Heron  & Co.,  and  had  with  Heron 
three  marginal  trading  accounts  upon  which  he  was  then  indebted 
to  Heron  in  the  sum  of  $18,700.  On  that  date  the  plaintiff  deliver- 
ed to  Heron  a certificate  of  the  Hollinger  Consolidated  Gold  Mines 
Ltd.,  numbered  Y3876,  for  340  shares  of  its  capital  stock  regis- 
tered in  his  name,  by  way  of  additional  security  for  his  indebt- 
edness to  Heron.  A form  of  transfer  upon  such  certificate  had 
been  duly  signed  in  blank  by  the  plaintiff  before  such  delivery. 

Heron  made  an  assignment  in  bankruptcy  on  the  27th  Eebruary, 
1929,  but  prior  thereto  had  pledged  the  plaintiff’s  stock  certificate 
for  the  340  shares,  together  with  a large  number  of  bonds,  shares, 
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and  other  securities,  to  the  Eoyal  Bank  of  Canada,  to  secure  his 
indebtedness  to  the  bank,  which  at  the  time  of  the  bankruptcy 
amounted  to  $489,258.08.  The  stock  certificate  was  on  that  date 
still  held  by  the  bank  as  part  of  its  security  therefor. 

At  the  date  of  the  bankruptcy  the  plaintiff  had  paid  Heron  in 
full,  and  there  was  in  fact  a balance  at  his  credit  in  HeroWs  books. 

After  the  bankruptcy  the  bank  realised,  by  the  sale  of  certain 
of  the  securities  in  its  hands,  a sufficient  sum  to  pay  off  Heron^s 
indebtedness  in  full,  and  there  were  left  in  its  hands  securities  to 
which  it  had  not  resorted  of  the  approximate  market  value  on  the 
15th  May,  1929,  of  $219,000. 

Among  the  securities  so  remaining  in  its  hands  vras  the  plain- 
tiff’s Hollinger  stock  certificate  in  question. 

Heron’s  books  shewed  that  at  the  date  of  the  bankruptcy  he 
should  have  held  for  customers  7,365  Hollinger  shares,  of  which 
6,200  shares  had  been  purchased  for  customers  upon  marginal 
accounts  and  1,165  shares  had  been  deposited  by  customers  as 
collateral  security.  There  were  in  fact  at  that  date  on  hand  only 
850  Hollinger  shares,  all  of  which  had  been  pledged  to,  and  were 
then  in  the  possession  of,  the  bank.  The  inference  is,  of  course, 
that  Heron  had  fraudulently  sold  not  only  the  shares  purchased 
for  his  customers  (perhaps  some  of  them  had  never  been  really 
purchased  at  all)  but  a large  number  of  those  specifically  pledged 
by  them  to  him  as  collateral. 

Of  the  850  Hollinger  shares  held  by  the  bank  10  were  sold, 
and  the  bank  delivered  to  the  trustee  in  bankruptcy  500  shares. 
The  remaining  340  shares  were  those  represented  by  the  plaintiff’s 
stock  certificate.  This  certificate  was  not  delivered  to  the  trustee 
because  of  the  plaintiff’s  demand  that  it  should  be  delivered  to 
him,  and  the  bank  in  consequence  interpleaded. 

There  were  other  customers  of  Heron’s  who  claimed  to  he 
entitled  to  specific  securities  in  the  hands  of  the  bank,  but  all  such 
other  customers  consented  that  the  securities  so  claimed  should  be 
delivered  to  the  trustee,  subject  to  whatever  rights  they  might 
validly  have  therein. 

The  plaintiff  from  time  to  time,  both  before  and  after  his 
pledge  of  the  Hollinger  shares,  received  from  Heron  bought  and 
sold  notes  in  connection  with  his  transactions  with  Heron,  upon 
which  appeared  the  following  memorandum : — 

^^When  carrying  stocks  for  clients  we  reserve  the  right  of 
pledging  the  same  or  raising  money  upon  them  in  any  way  most 
convenient  to  us,  and  of  selling  without  notice  before  or  when 
margin  exhausted.” 
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Orde,  J.A.  And  he  also  from  time  to  time  received  statements  of  his  account 
1930.  with  Heron  upon  which  appeared  the  following  memorandum: — 
Haggart  carrying  stocks,  bonds,  or  commodities  for  you  on  margin, 

Trusts  reserve  the  right  to  pledge  same  from  time  to  time  on  such 
terms  as  lenders  may  require,  either  separately  or  together  with 
other  securities,  to  secure  advances  beyond  the  amount  due  to  us  on 
such  securities,  or  to  secure  our  general  loans,  and  to  buy  or  sell 
any  or  all  of  such  securities  by  public  or  private  sale  without  notice, 
when  margins  are  running  out,  or  when  such  sale  or  purchase  is 
deemed  necessary  by  us,  for  our  protection.” 


The  plaintiff  at  no  time  agreed  to  these  memoranda  or  notations 
or  to  any  such  reservations  or  the  ex;ercise  of  any  such  rights  by 
Heron.  On  the  other  hand,  he  did  not  at  any  time  give  Heron  any 
notice  of  his  dissent  from  such  memoranda  or  notations  or  from 
such  purported  reservation  of  rights. 


I think  the  foregoing  sets  forth  substantially,  though  not  quife 
so  elaborately,  all  the  material  facts  as  stated  by  counsel. 


The  case  presents  no  real  difficulty.  There  can  be  no  doubt 
that  Heron^s  pledge  of  the  plaintiff’s  340  shares  to  the  Eoyal  Bank 
for  any  sum  in  excess  of  the  amount  owing  by  the  plaintiff  to  him 
was  wrongful  and  fraudulent.  Whatever  might  be  Heron’s  right 
to  pledge  shares  carried  for  the  plaintiff  upon  margin,  for  advances 
further  than  the  plaintiff’s  indebtedness,  by  virtue  of  the  notations 
upon  the  bought  and  sold  notes  and  upon  the  statements  of  account, 
or  by  virtue  of  any  custom  or  rule  applicable  to  marginal  trans- 
actions by  brokers  with  their  customers  (there  was  no  admission  as 
to  any  such  custom  or  rule),  he  could  have  no  such  right  with 
respect  to  the  Hollinger  shares  in  question.  Heron  was  not 
“carrying”  those  shares  on  margin  for  the  plaintiff  at  all.  They 
had  been  pledged  for  a specific  purpose,  and.  Heron  clearly  had  no 
right  as  against  the  plaintiff  to  pledge  them  for  any  sum  in  excess 
of  the  plaintiff’s  indebtedness  to  him. 

The  bank,  acting  in  good  faith  and  wdthout  notice,  doubtless 
aquired  the  right  to  hold  the  plaintiff’s  stock  certificate,  with  its 
transfer  signed  in  blank,  as  security  for  Heron’s  whole  indebted- 
ness. But,  unless  that  fact  in  some  way  confers  rights  on  others 
either  as  creditors  of  Heron  or  as  owners  of  securities  pledged  to 
the  bank  under  similar  circumstances,  it  is  quite  clear  that  upon 
the  discharge  of  the  plaintiff’s  debt  to  Heron  and  of  Heron’s  debt 
to  the  bank,  the  plaintiff  became  entitled  as  against  Heron  and  the 
bank  to  the  return  of  a security  which  had  in  fact  never  been 
i-esorted  to  for  the  payment  of  either  debt  and  which  had  therefore 
been  completely  redeemed. 
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Mr.  Davis  did  not  suggest  that  the  general  body  of  Heron’s 
creditors  could  have  any  right  whatever  to  these  shares  as  an  asset 
of  Heron’s  estate.  Heron’s  property  therein  was  merely  that  of 
a pledgee  for  a specific  purpose.  Once  the  plaintiff’s  debt  to  him 
was  paid,  Heron  could  have  no  property  whatever  in  the  shares, 
and  the  plaintiff  therefore  became  entitled  as  against  him,  and 
therefore  as  against  his  creditors,  to  the  redelivery  of  the  security. 

It  is  hardly  necessary  to  cite  authority  for  this.  The  principles 
governing  the  point  are  elementary.  The  fact  that  Heron  was  a 
stockbroker  and  that  the  plaintiff  was  trading  with  him  on  margin 
has  really  nothing  to  do  with  this  particular  transaction,  which 
differs  in  no  respect  from  a pledge  given  to  secure  a debt  to  any 
type  of  creditor.  A broker  has  no  right  to  pledge  shares  purchased 
for  a customer  for  more  than  the  amount  due  him,  in  the  absence 
of  some  agreement  with  the  customer,  or  some  established  custom 
binding  upon  the  customer  permitting  it:  G'onmee  v.  Securities 

Holdmg  Co.  (1907),  38  Can.  S.C.E.  601.  A fortiori  he  can  Irave 
no  such  right  over  shares  not  so  purchased,  but  specifically  pledged 
to  him  and  for  a definite  purpose. 

The-  plaintiff  is  not  here  in  the  position  in  which  the  claimants 
were  in  Re  Bryant  Isard  cO  Co.,  Ex  p.  Fair  (1922),  23  O.W.H.  113, 
3 'C.B.E.  840,  and  Re  Bryant  Isard  & Co.,  Ex  p.  Turner  (1925), 
29  O.W.N.  167,  7 C.B.E.  44,  vvdiere  the  claimants’  shares  had  been 
realised  upon  and  the  proceeds  formed  part  of  a fund  made  up  by 
the  sale  of  the  securities  of  several  claimants.  That  fund  was  in 
the  hands,  or  under  the  control,  of  the  trustee  in  bankruptcy,  and 
the  rights  of  the  claimants  necessarily  resolved  themselves  into  a 
claim  upon  the  fund. 

Here  the  very  instrument  of  title  delivered  to  Heron  to  imple- 
ment the  pledge  is  still  intact,  unencumbered  by  any  charge  in 
favour  either  of  Heron  or  of  the  bank.  Heron  has  no  property  in 
it  or  in  the  shares  it  represents,  and  neither  the  certificate  nor  the 
shares  can  form  any  part  of  his  bankrupt  estate. 

Mr.  Davis  really  based  his  argument  upon  a different  and  some- 
what novel  principle.  He  suggested  that,  as  the  securities  of  other 
customers  which  Heron  had  also  pledged  to  the  bank  for  his  whole 
indebtedness  either  have  or  may  have  been  sold  by  the  bank 
to  satisfy  Heron’s  debt,  those  whose  securities  had  been  so 
resorted  to  might  have  some  right  of  subrogation  or  contribution 
or  some  right  akin  to  that  of  marshalling,  as  against  the  plaintiff, 
and  that  it  would  be  more  appropriate  and  convenient  that  their 
respective  rights  should  be  worked  out  in  the  bankruptcy  proceed- 
ings, as  was  done  in  the  Fair  and  Turner  cases  above  mentioned. 


Orde,  J.A. 

1930. 

Haggart 

V. 

Trusts 

AND 

Guarantee 
Co.  Ltd. 


28 


O'NTARIO  LAW  REPORTS. 


[vOL. 


Those  two  cases  are  however  clearly  distinguishable  from  this, 
because,  as  already  stated,  the  fund  in  question  there  was  in  the 
possession  or  under  the  control  of  the  trustee.  I know  of  no  author- 
ity to  justify  the  trustee’s  setting  up  the  jus  tertii  and  claiming  to 
rake  into  the  bankruptcy  property  in  which  neither  the  bankrupt 
himself  nor  the  general  body  of  his  creditors  can  have  any  possible 
interest,  merely  because  other  persons  may  possibly  be  entitled  to 
assert  some  claim  against  the  real  owner  of  the  security.  There  is 
no  evidence  that  any  such  claim  has  been  asserted.  It  is  obvious, 
of  course,  that  where  a broker  or  any  other  person  wrongfully 
pledges  the  respective  securities  of  two  persons  for  one  debt,  and 
the  pledgee  realises  wholly  from  one  security  rather  than  the  other, 
the  one  whose  security  is  sold  may  feel  aggrieved. 

It  was  suggested  that  there  might  be  some  right  of  contribution, 
resembling  that  in  maritime  law  which  entitles  one  whose  goods 
are  jettisoned  to  save  the  ship  and  its  cargo  to  contribution  from 
those  whose  goods  are  saved.  I know  of  no  such  principle  outside 
of  maritime  law.  But  whether  or  not  any  such  right  or  any  other 
right  as  against  the  plaintiff  can  be  asserted  by  any  others  I am  not 
here  called  upon  to  determine.  Those  rights,  if  they  exist,  cannot 
be  affected  by  this  judgment.  But  there  is  nothing  in  the  Bank- 
ruptcy Act  or  on  principle  to  justify  the  claim  by  the  trustee  that 
the  proceedings  in  bankruptcy  are  to  constitute  the  arena  for  a 
contest  over  a piece  of  property  in  which  neither  the  bankrupt  nor 
the  general  body  of  his  creditors  can  possibly  have  any  estate  or 
interest.  There  is  no  evidence  that  any  such  claim  has  been  made, 
and  the  security  is  not  even  in  the  possession  of  the  trustee.  I can 
see  no  reason  why  it  should  be  handed  to  the  trustee  merely 
because  at  one  time  Heron  had  it  in  his  possession. 

Mr.  Davis  in  the  course  of  his  argument  referred  to  the  many 
difficulties  which  arise  in  stock  brokerage  bankruptcies  and  to  an 
interesting  article  upon  the  subject  in  the  Harvard  Law  Review, 
vol.  37,  p.  860.  That  there  are  such  difficulities  is  beyond  question, 
but  when  they  arise  they  must  be  solved  by  existing  principles  of 
law,  even  though  in  the  result  one  individual  may,  by  chance  or  the 
mere  whim  of  a pledgee,  be  lucky  enough  to  save  something  from  the 
wreck,  while  another  loses  everything.  Bankruptcy  has  always 
been  attended  by  cases  which,  if  put  to  the  test  of  some  principle 
of  universal  equity,  appear  to  work  injustice,  as,  for  example, 
where  one  man  exercises  his  right  of  stoppage  in  transitu  in  time, 
while  another  sees  his  whole  consignment  of  goods  go  to  swell  the 
bankrupt’s  estate. 

The  plaintiff  is  entitled  as  against  the  defendant  trustee  to  the 
delivery  and  possession  of  the  stock  certificate  in  question  and  to 
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the  shares  represented  thereby,  and  there  will  be  judgment  accord- 
ingly. The  plaintiff  is  also  entitled  to  recover  his  costs  of  the  trial 
and  of  the  interpleader  application  and  order  from  the  defendant 
company,  which,  if  it  has  protected  itself  in  accordance  with  the 
Bankruptcy  Act,  will  be  entitled  to  indemnify  itself  as  to  such  costs 
and  as  to  its  own  out  of  the  bankrupt  estate. 


[GARROW,  J.] 

SCHOEXFELD  V.  PiLOT  AUTOMOBILE  AND  ACCIDENT  INSURANCE  Co. 

Limited. 

Insurance  ( Automo'bile) — Judgment  Recovered  against  Driver  of  Motor- 
vehicle  for  Injury  to  Person  and  Property — Execution  Returned 
Unsatisfied — Action  against  Insurer  for  Amount  of  Judgment — 
Ontario  Insurance  Act,  sec.  85 — "'Person  Insured'' — Driver  of 
Vehicle  Included  by  Terms  of  Policy — "Other  Person" — Notification 
by  Owner  to  Insurer — Adding  Owner  as  Party  to  Action- — Condition 
of  PoUcy — Use  of  Car  for  Purposes  other  than  Pleasure — 
"Principally" — Occasional  Use  for  Commercial  Purposes. 

The  purpose  of  sec.  85  (1)  of  the  Ontario  Insurance  Act,  R.S.O.  1927, 
ch.  222,  is  that  damage  to  person  or  property  resulting  from  the 
negligence  of  an  impecunious  operator  of  a motor-vehicle  shall  not 
go  uncompensated  when  the  very  event  which  resulted  in  the  loss 
has  been  insured  against  by  an  insurance  company;  and  the  sub- 
section is  not  to  be  construed  in  any  narrow  or  restricted  sense. 

A judgment  was  recovered  by  the  plaintiffs  (husband  and  wife)  against 
C.  for  the  negligent  operation  by  C.  of  a motor-vehicle,  whereby 
the  plaintiffs’  infant  son  was  killed  and  property  destroyed. 
The  vehicle  was  driven  by  C.,  but  was  owned  by  his  wife,  who  was 
not  a party  to  the  former  action  nor  to  this  action.  The  vehicle 
was  insured  by  the  defendant  company  under  a policy  issued  to 
C.’iS  wife,  which  was  in  force  at  the  time  of  the  accident,  and  by 
which  the  company  agreed  to  indemnify  the  insured  against  loss 
on  account  of  bodily  injuries,  including  death,  at  any  time  resulting 
therefrom,  accidentally  suffered  by  any  person,  and  on  account  of 
injuries  to  or  destruction  of  property.  In  the  policy  this  provision 
was  immediately  followed  by  the  words:  “Should  the  insured’s 
. . . husband  ...  if  a duly  licensed  driver  . . . operate 
the  automobile  with  the  permission  ...  of  the  insured  and  as 
a result  thereof  injury  be  caused  to  the  persons  or  property  of 
others  ....  the  indemnity  provided  ....  shall  be  available 
to  such  driver  . . . under  the  same  conditions  as  ...  to  the 

insured;  provided  that  the  indemnity  payable  thereunder  shall  be 
applied  first  to  the  protection  of  the  insured,  and  the  remainder,  if 
any,  to  the  protection  of  the  other  person  entitled  to  indemnity 
under  the  terms  of  this  section  as  the  named  insured  shall  in  writing 
direct.”  C.  was  a duly  licensed  driver,  and  was  operating  the  auto- 
mobile with  his  wife’s  permission:  — 


29 


Orde,  J.A. 

1930. 

Haggart 

V. 

Trusts 

AND 

Guarantee 
Co.  Ltd. 


1930. 
Jan.  7. 


30 


ONTAEIO  LAW  REPORTS. 


1930. 

SCHOENFELD 

V. 

Pilot 

Automobile 

AND 

Accident 

Insurance 

Co. 

Limited. 


[vOL. 


Held,  in  an  action  against  the  .insurance  company,  brought  under  sec. 
85  (1),  that  C.  was  “a  person  insured  against  liability  for  injury  or 
damage  to  persons  or  property  of  others,”  within  the  meaning  of 
that  section,  and  the  plaintiffs  were  entitled  to  recover  from  the 
insurance  company  the  amount  of  the  unsatisfied  judgment  obtained 
against  C. 

Williams  V.  Baltic  Insurance  Association  of  London  Ltd.,  [1924]  2 K.B. 
282,  applied. 

C.’s  wife,  not  being  a party  to  the  action  and  not  having  notified  the 
company  in  writing  to  pay  the  indemnity  either  to  herself  or  C., 
and  the  plaintiffs  having  chosen  to  take  judgment  against  C.  only, 
can  never  be  made  liable  for  the  plaintiff’s  injuries,  and  therefore 
can  have  no  claim  for  indemnity  against  the  company;  but  the  com- 
pany should  not  be  called  upon  to  pay  anything  in  respect  of 
C.’s  liability  unless  and  until  his  wife  has  so  signified  in  writing 
or  has  been  made  a party  to  this  action;  and  the  final  disposition 
of  this  action  was  deferred  until  one  course  or  the  other  should  be 
taken. 

The  policy  provided  that  the  insurer  should  not  be  liable  if  the  auto- 
mobile was  being  used  for  any  purposes  other  than  those  specified 
in  statement  7 of  the  application,  which  was,  “that  the  automobile 
is  and  will  principally  be  used  for  the  following  purposes — private 
and  pleasure.”  There  was  no  evidence  that,  except  upon  the  one 
occasion  when  the  accident  occurred,  the  automobile  was  used  for 
commercial  purposes;  — 

Held,  that  this  was  not  a breach  of  the  condition — the  words  imply- 
ing that  occasionally,  or  at  least  once,  it  might  be  used  for  other 
purposes  than  pleasure. 

Action  to  recover  from  the  defendant  company  the  amount  of 
an  unsatisfied  judgment  obtained  by  the  plaintiffs  against  one 
George  Cooper;  the  action  being  brought  under  sec.  85  of  the 
Ontario  Insurance  Act,  R.S.O.  1927,  ch.  222. 

The  action  was  tried  before  Gakrow,  J.,  without  a jury,  at 
Kitchener. 

C.  R.  Widdifield,  for  the  plaintiffs. 

id.  J.  Hughes,  K.C.,  for  the  defendants. 

January  7.  Gajirow,  J. On  the  12th  February,  1929,  the 
plaintiffs,  who  are  husband  and  wife,  recovered  a judgment  against 
one  George  Cooper  for  the  sum  of  $1,600  damages  for  the  negligent 
operation  of  a motor-vehicle,  whereby  the  plaintiffs’  infant  son  was 
killed,  as  was  also  a horse  owned  by  them.  Execution  upon  the 
said  judgment  was  duly  issued  for  the  judgment  debt  and  for  the 
taxed  costs  of  the  action,  amounting  to  $352.60,  and  a return  has 
been  made  thereto  of  nulla  hona,  and  the  whole  indebtedness  re- 
mains unsatisfied.  * 

This  action  is  now  brought  by  the  plaintiffs  against  the  defend- 
ant insurance  company  under  the  provisions  of  sec.  85  of  the 
Insurance  Act,  R.S.O.  1927,  ch.  222,  of  which  subsec.  1 reads  as 
follows : — 
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'^(1)  In  any  case  in  which  a person  insured  against  liability 
for  injury  or  damage  to  persons  or  property  of  others  has  failed 
to  satisfy  a judgment  obtained  by  a claimant  for  such  injury  or 
damage  and  an  execution  against  the  insured  in  respect  thereof 
is  returned  unsatisfied,  such  execution  creditor  shall  have  a right 
of  action  against  the  insurer  to  recover  an  amount  not  exceeding 
the  face  amount  of  the  policy  or  the  amount  of  the  judgment  in  the 
same  manner  and  subject  to  the  same  equities  as  the  insured  would 
h?ve  if  the  said  judgment  had  been  satisfied.’^ 

The  motor-car  which  did  the  damage  was  on  this  occasion 
driven  by  'Cooper,  but  it  was  the  property  of  his  wife,  Edith  Cooper, 
who  was  not  made  a party  defendant  to  the  first  nor  is  she  a party 
to  the  present  action. 

The  car  was  insured  with  the  defendant  company  under  policy 
number  52-3010,  issued  in  the  name  of  Edith  Cooper,  and  this 
policy  was  in  full  force  and  effect  at  the  time  of  the  accident. 

Under  the  caption  of  Automobile  Insuring  Agreements,  Legal 
Liability  for  Bodily  Injuries  or  Death  and  for  Damage  to  Property 
of  others/’  the  company  agrees  in  the  contract  of  insurance  (1)  to 
indemnify  the  insured  against  loss  ....  (a)  on  account  of 

bodily  injuries,  including  death,  at  any  time  resulting  therefrom, 
accidentally  suffered  or  alleged  to  have  been  suffered  by  any  person, 
etc.,  and  (5)  on  account  of  injuries  to  or  destruction  of  property 
(excluding  certain  risks  not  here  in  question). 

The  foregoing  provisions  are  followed  immediately  by  these 
words,  which  I extract  from  the  policy  verbatim : — 

^^Should  the  insured’s  wife,  husband  or  adult  child  or  minor 
child,  if  a duly  licensed  driver,  drive  or  operate  the  automobile 
with  the  permission  and  consent  of  the  insured  and  as  a result 
thereof  injury  be  caused  to  the  persons  or  property  of  others,  then 
in  such  event  the  indemnity  provided  by  insuring  agreement  lA 
and  / or  IB  shall  be  available  to  such  driver  having  permission  as 
aforesaid  in  the  same  manner  and  under  the  same  conditions  as  it 
is  available  to  the  insured;  provided  that  the  indemnity  payable 
thereunder  shall  be  applied  first  to  the  protection  of  the  insured, 
and  the  remainder,  if  any,  to  the  protection  of  the  other  person 
entitled  to  indemnity  under  the  terms  of  this  section  as  the  named 
insured  shall  in  writing  direct.” 

It  is  admitted  for  the  purpose  of  this  action  that  Cooper,  at 
the  time  of  the  accident,  was  a duly  licensed  driver  of  an  auto- 
mobile and  that  he  was  operating  the  car  with  his  wife’s  permission. 

The  main  question  to  be  determined  is  whether,  in  view  of  the 
paragraph  of  the  policy  quoted  above,  the  husband  is  “a,  person 
insured  against  liability  for  injury  or  damage  to  persons  or  pro- 
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perty  of  others/’  within  the  meaning  of  sec.  85  of  the  Insurance 
Act. 

If  the  words  in  the  section  “a  person  insured”  mean  only  a 
person  having  an  insurance  policy  issued  directly  to  himself  in 
respect  of  a motor-vehicle  owned  by  himself  and  as  to  which  he 
has  paid  the  premium,  then  obviously  that  situation  does  not  exist 
here.  The  person  with  whom  the  insurance  contract  was  directly 
made  and  the  person  who  paid  the  premium  and  who  omied  the 
car  insured  was  and  is  Edith  Cooper  and  not  her  husband. 

But  should  the  words  be  so  restricted  in  their  interpretation? 
I have,  on  consideration,  come  to  the  conclusion  that  they  should 
not.  The  purpose  of  this  comparatively  recent  legislation  is  that 
damage  to  person  or  property  resulting  from  the  negligence  of 
an  impecunious  operator  of  a motor-vehicle  shall  not  go  uncompen- 
sated when  the  very  event  which  resulted  in  the  loss  has  been 
insured  against  by  some  insurance  company,  and  I do  not  agree 
that  the  section  is  to  be  construed  in  any  narrow  or  restricted  sense. 

Here  the  policy  itself  provides  that,  in  the  event  which  has 
happened,  the  indemnity  ....  shall  be  available  to  the  driver 
of  the  car  in  the  same  manner  and  under  the  same  conditions  as 
it  is  available  to  the  insured.  Having  regard  to  that  language,  it 
seems  to  me  to  be  clear  that  Cooper  was  and  is  person  insured” 
within  the  meaning  of  the  section.  And  the  proviso  in  the  policy 
to  the  effect  that  the  indemnity  payable  shall  be  applied  first  to  the 
protection  of  the  insured,  and  the  remainder,  if  any,  to  the  pro- 
tection of  the  other  person  entitled  to  indemnity,  as  the  named 
insured  shall  in  writing  direct,  evidently  from  its  very  language 
contemplates  that  the  other  person — in  this  case  Cooper — is 
directly  entitled  to  certain  benefits  under  the  policy. 

The  case  of  Williams  v.  Baltic  Insurance  A\Ssociation  of  London 
Ltd.,  [1924]  2 K.B.  282,  is  in  many  respects  like  the  present. 
There  one  Williams  took  out  a policy  of  insurance  by  which  the 
insurers  agreed  to  indemnify  him  against  all  sums  for  which  the 
insured  or  any  licensed  personal  friend  or  relative  of  the  insured 
while  driving  the  car  with  the  assured’s  general  knowledge  and 
consent  should  become  legally  liable  in  compensation  for  accidental 
bodily  injury  caused  to  any  person.  Williams’s  sister,  while  driving 
the  car  with  his  consent,  injured  certain  persons  who  brought  an 
action  against  both  Williams  and  his  sister.  The  action  was 
dismissed  with  costs  against  the  former,  but  as  to  the  latter 
judgment  was  recovered  for  a large  amount  with  costs.  Williams 
thereupon  made  a claim  against  the  company  to  indemnify 
his  sister  against  the  established  liability.  The  claim  was  referred 
to  three  arbitrators,  who  found  in  favour  of  the  claimant,  and  the 
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matter  then  came  before  Eoche,  J.,  by  way  of  a stated  case.  He 
held  ^Vithont  the  slightest  hesitation^’  that  the  plain  meaning  of 
the  danse  is  that  it  covered  the  very  thing  that  had  happened,  and 
that  the  contention  made  on  behalf  of  the  insurer  to  the  effect 
that  the  clause  in  question  must  be  limited  to  what  the  insured 
himself  might  be  called  upon  to  pay  by  reason  of  his  sister’s  having 
driven  the  car,  was  not  entitled  to  prevail.  Later  in  the  judgment 
this  language  is  used : ^^The  general  argument  that  Mr.  Bransby 

Williams  cannot  recover  for  Miss  Bransby  Williams  because  the 
latter  cannot  recover  for  herself,  is  based  upon  this,  that  the 
insured  is  Mr.  Bransby  Williams.  That,  I think,  is  begging  the 
question.  Mr.  Bransby  Williams  is  the  insured  in  the  sense  that 
he  is  the  person  who  effected  the  insurance,  but  it  is  an  insurance 
for  himself  and  the  other  persons  mentioned  in  cl.  2,  and,  accord- 
ingly, the  company’s  contract  is  to  indemnify  all  such  persons  in 
the  event  of  those  things  happening  against  which  the  insurance 
is  effected.” 

I would  hold,  therefore,  that  George  Cooper,  the  judgment 
debtor,  is  a person  insured  within  the  meaning  of  sec.  85. 

Then  to  what  extent  do  the  words  in  the  section  ^hn  the  same 
manner  and  subject  to  the  same  equities  as  the  insured  would 
have  if  the  said  judgment  had  been  satisfied”  affect  the  situation? 
Probably,  as  in  the  Williams  case,  any  action  on  Cooper’s  behalf 
to  enforce  his  claim  to  be  indemnified  would  have  to  be  brought  in 
his  wife’s  name  as  trustee  for  him.  She  is,  as  already  stated,  not  a 
party  to  this  action,  nor  has  she,  as  the  named  assured,  so  far  as 
appears  before  me,  ever  notified  the  company  in  writing  to  apply 
the  indemnity  payable  either  to  herself  or  her  husband.  She 
cannot  now,  since  the  plaintiffs  have  chosen  to  take  judgment 
against  her  husband  only,  ever  be  made  liable  for  the  injuries  done, 
and  therefore  she  herself  can  have  no  claim  to  indemnity  from  the 
defendant  company.  Why  she  refuses  or  neglects  to  require  the 
defendant  to  carry  out  its  contract,  in  respect  of  which  she 
has  herself  paid  the  premium,  I do  not  know.  The  Court,  however, 
cannot  interfere  with  or  cut  down  the  contractual  rights  of  the 
defendant,  and  it  is  probably  correct  for  it  to  say  that  it  should  not 
be  called  upon  to  pay  anything  in  respect  of  the  husband’s  liability 
unless  and  until  the  wife  has  so  signified  in  writing,  or  at  least 
unless  she  is  made  a party  to  this  action.  But  the  fact  that  the 
wife  has  not,  so  far,  signified  her  wishes  in  regard'  to  the  indemnity 
payable  need  not  prevent  her  doing  so  now;  nor  was  her  doing  so, 
in  my  opinion,  a condition  precedent  to  the  bringing  of  the  present 
action.  If,  therefore,  the  wife,  on  or  before  the  25th  day  of 
January,  1930,  signifies  in  writing  to  the  defendant  company  that 
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she  requires  the  indemnity  payable  under  the  contract  of  insurance 
to  be  applied  to  the  protection  of  her  husband,  as  being  the  ‘^^other 
person^^  entitled  to  indemnity  under  the  clause  referred  to,  there 
will  be  judgment  in  favour  of  the  plaintiffs  for  the  amount  claimed 
(being  within  the  amount  of  the  policy),  with  costs  of  the  action. 

If  the  wife  fails  so  to  direct  within  the  time  limited,  then 
even  at  this  late  stage  she  should  be  added  as  a party  defendant, 
and  in  that  event  I v/ould  not  finally  dispose  of  the  action  until 
that  has  been  done.  If  the  wife  does  so  notify  the  defendant  as 
indicated,  proof  of  that  fact  may  be  furnished  by  affidavit  to  be 
filed  with  the  Local  Registrar  at  Kitchener. 

I should,  before  leaving  the  case,  deal  with  another  point  that 
was  raised,  namely,  that  the  company  could  not  be  liable  in  any 
event  because  the  motor-car,  at  the  time  the  injuries  were  suffered, 
was  being  used  for  business  purposes,  and  the  policy  provides  that 
the  insurer  shall  not  be  liable  if  the  automobile  is  being  used  for 
any  purposes  other  than  those  specified  in  statement  7 of  the 
application.  But,  turning  to  statement  7,  I find  that  “the  auto- 
mobile is  and  will  principally  be  used  for  the  following  purposes — 
private  and  pleasure.^’  There  was  no  evidence  that,  except  upon 
the  one  occasion  when  the  accident  occurred,  the  automobile  was 
used  for  commercial  purposes.  This  would  not,  in  my  opinion, 
constitute  a breach  of  the  condition  that  it  was  to  be  used  princip- 
ally for  pleasure.  The  words  imply  that  occasionally,  or  at  least 
once,  it  may  be  used  for  other  purposes  and  still  be  covered  by  the 
contract  of  insurance. 


[APPELLATE  DIVISION.] 


Re  Forbes  axd  City  oe  Toronto. 

Municipal  Corporations  — Expropriation  of  Land  — Compensation  — 
Arbitration  and  Aioard — Water-lot — Ascertainment  of  Value  at 
Time  of  Passing  of  Expropriating  By-lav> — Value  to  the  Owner — 
Present  and  Future  Advantages — Present  Value  of — Potentialities 
— Interest — Jurisdiction  of  Arbitrator — By-law  Restricting  Use  of 
Property — Possibility  of  Rescission — Allowance  for  Compulsory 
Taking — Special  Use  of  Property — Earnings  from. 

Upon  appeal  and  cross-appeal  from  an  award  fixing  the  compensation 
to  be  paid  to  a landowner  for  certain  lands  and  a water-lot  expro- 
priated by  a city  corporation  for  park  purposes:  — 

Held,  that  the  value  of  the  water-lot  was  to  he  ascertained  as  of  the 
date  of  the  expropriating  by-law,  the  20th  February,  1911,  and  not 
as  of  the  date  of  the  arbitration  held  in  1929. 
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In  re  Prittie  and  Toronto  (1892),  19  A.R.  503,  followed. 

Semhle,  a different  situation  nright  be  created  if  the  corporation  should 
exercise  its  right  to  refuse  to  take  the  pTOperty  at  the  price  fixed 
by  the  award:  see  Grimshaw  v.  City  of  Toronto  (1913),  28  O.L.R. 
512,  516. 

The  value  to  be  paid  for  is  the  value  to  the  owner  at  the  date  of  the 
taking,  not  the  value  to  the  taker;  and  the  value  to  the  owner 
consists  in  all  advantages,  present  and  future,  which  the  land  pos^ 
sesses,  but  it  is  the  present  value  alone  of  such  advantages  that 
falls  to  be  determined. 

Cedar  Rapids  Manufacturing  and  Power  Co.  v.  Lacoste,  [1914i]  A.C. 
569,  followed. 

In  the  present  case  the  compensation  should  be  ascertained  by  taking 
the  value  of  the  water-lot  as  it  stood  .in  1911,  together  with  the  then 
present  worth  of  probable  or  even  possible  future  developments;  and 
the  amount  of  the  award  in  respect  of  the  water-lot  should  b3  in- 
creased. 

An  arbitrator  has  no  jurisdiction  to  allow  interest  upon  the  amount 
of  the  compensation;  and  the  Court  upon  appeal  can  deal  with  such 
matters  only  as  are  within  the  arbitrator’s  jurisdiction. 

It  was  the  duty  of  the  arbitrator,  in  fixing  compensation  for  the 
property  other  than  the  water-lot,  to  take  into  consideration  the 
probability  or  even  the  possibility  of  the  rescission  of  any  by-law 
restricting  the  use  to  which  the  property  might  be  put. 

Re  Gihson  and  City  of  Toronto  (1913),  28  O.L.R.  20,  and  Campbell  v. 

Irwin  (1914),  32  O.L.R.  48,  followed. 

An  allowance  for  compulsory  taking  mlay  properly  be  made  by  the 
arbitrator.;  the  amount  of  the  allowance  is  in  his  discretion ; but, 
semble,  it  should  not  exceed  10  per  cent. 

Re  Torrance  and  Province  of  Ontario  (1922),  52  O.L.R.  325,  and  Re 
Lennox  and  Toronto  Board  of  Education  (1926),  58  O.L.R.  427, 
followed. 

The  arbitrator  did  not  err  .in  considering  certain  earnings  of  the  land- 
owner  in  respect  of  a special  use  of  a portion  of  the  property  for 
parking  cars. 

Re  Meyer  and  City  of  Toronto  (1914),  30  O.L.R.  426,  explained  and 
followed. 

The  aggregate  amount  of  the  compensation  allowed  by  the  arbitrator 
was. reasonable,  and,  save  in  respect  of  the  water-lot,  should  not  be 
altered  upon  appeal. 

Appeai.  by  the  Corporation  of  the  City  of  Toronto,  contestant, 
and  cross-appeal  by  Forbes,  claimant,  from  an  award  of  the 
Official  Arbitrator  fixing  the  compensation  for  lands  expropriated 
by  the  corporation  for  park  purposes. 

November  28  and  29,  1929.  The  appeal  and  cross-appeal  were 
heard  by  Mulook,  C.J.O.,  Magee,  Hodgixs,  Middleton,  and 
Grant,  JJA. 

F.  A.  A.  Campf)ell,  for  the  corporation.  The  proper  basis  of 
compensation  is  the  fair  market  value  of  the  land  plus  any  special 
use  to  which  it  can  or  may  be  put.  No  special  user  was  shewn 
here.  The  arbitrator  erred  in  this  respect  and  in  awarding  damages 
on  the  evidence  of  one  witness  who  had  little  practical  experience 
in  actual  land  values.  The  arbitrator  also  erred  in  not  taking 
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App.  Div.  into  acco-Qiit  the  fact  that  the  land  was  subject  to  restrictions  the 
1929.  removal  of  which  was  most  'improbable.  The  arbitrator  erred  in 
EeF^bes  additional  valne  of  $1,500  for  the  house,  in  that  the 

AND  CiTY  OF  value  of  the  house  would  be  absorbed  in  the  commercial  value  of 
Toeonto.  land  if  fully  realised.  With  regard  to  the  water-lot  the 

arbitrator  erred  in  allowing  a substantial  amount  inferentially  for 
taxes  paid  since  1911.  The  arhitrator  also  erred  in  allowing  10 
per  cent,  for  compulsory  taking  in  addition  to  the  actual  valuation 
and  not  as  part  thereof.  There  is  no  legal  authority  for  such 
allowance.  Here  every  single  item  has  been  taken  intO'  account. 
The  claimant  is  entitled  to  nothing  more. 

J.  W.  Carrick,  for  the’  claimant.  The  residential  restriction  is 
obsolete,  and,  being  the  corporation's  own  restriction,  it  cannot  be 
set  up  as  something  to  be  considered  by  the  arbitrator  in  making  an 
award  based  on  the  possible  commercial  value.  With  regard  to  the 
water-lot  the  compensation  is  properly  based  on  the  value  at  the 
date  of  the  arbitration  in  1929,  and  not  at  the  date  of  the  expropri- 
ation by-law  in  1911,  because  nothing  further  was  done  under  that 
by-law,  and  because  taxes  were  imposed  and  collected  by  the 
corporation  until  1929.  The  corporation  is  now  estopped  from 
contending  that  the  date  of  the  award  should  be  1911.  Reference 
to  Re  Byerly  and  City  of  Winnipeg  (1911),  29  Man.  R.  438.  The 
claimant  should  have  been  allowed  the  full  10  per  cent,  for  com- 
pulsory taking,  in  accordance  with  the  established  practice  in 
matters  of  this  kind. 

January  10,  1930.  The  judgment  of  the  Court  was  read  by 
Grant,  J.A.  : — This  is  an  appeal  by  the  city  corporation  and  a 
cross-appeal  by  the  respondent  from  the  award,  dated  the  13th 
June,  1929,  of  the  Official  Arbitrator,  in  respect  of  an  arbitration 
conducted  before  him  for  the  purpose  of  fixing  the  compensation 
to  be  allowed  to  the  respondent  in  respect  of  residence  property 
situated  at  the  south-east  corner  of  the  Lakeshore  Boulevard  and 
Dunn  Avenue,  in  the  city  of  Toronto,  together  with  the  water-lot 
adjoining  the  same.  The  property  above  mentioned  was  expropri- 
ated by  the  city  corporation  under  three  several  by-laws,  namely: 
the  water-lot  under  by-law  No.  5658,  passed  on  the  20th  February, 
1911;  and  the  remainder  of  the  property  by  two  by-laws,  being 
respectively  No.  11768,  passed  on  the  26th  June,  1928,  and  No. 
12170,  passed  on  the  22nd  April,  1929. 

The  residence  property  consists  of  lot  No.  1 on  the  east  side  of 
Dunn  Avenue,  plan  No.  935,  having  a frontage  on  the  Lakeshore 
Boulevard  of  61  feet  by  a depth  along  the  easterly  side  of  Dunn 
Avenue  of  182  feet.  The  w’ater-lot,  which  lies  immediately  to  the 
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south  of  lot  No.  1,  ha®  a width  of  61  feet  by  a depth  of  660  feet.  App.  Div. 

There  is  involved  also  with  lot  No.  1 a small  strip  of  land  1930. 
which  has  a width  of  8 or  10  feet  at  the  shore-line,  and  runs  north- 
erly  in  a triangular  form  but  finishes  in  an  acute  angle  before  it  and  City  of 
reaches  the  Lakeshore  Boulevai’d.  Toronto. 

All  of  the  above  properties  are  involved  in  the  arbitration  Grant,  J.A. 
which  follows  their  expropriation  by  the  city  corporation. 

The  appeal  by  the  city  corporation,  although  by  the  notice  of 
appeal  it  was  suggested,  that  the  arbitrator  had  erred  in  principle, 
resolved  itself  substantially  upon  the  argument  into  an  attack 
upon  the  arbitrators  findings  as  to  the  value  of  the  respective 
pieces  of  property.  The  main  attack  was  upon  the  amount  allowed 
by  the  arbitrator  in  respect  of  the  expropriation  of  the  water-lot. 

The  cross-appeal  by  the  claimant  was  similarly  an  attack  upon 
the  amount  allowed  by  the  arbitrator,  and  in  respect  of  the  water-lot 
the  claimant^®  counsel  contended  that  it®  value  should  be  ascertain- 
ed as  of  the  present  time  and  not  as  of  the  year  1911  when  the 
by-law  by  which  the  expropriation  was  made  was  passed  and  pursu- 
ant to  which  the  arbitration  was  rendered  necessary. 

The  arbitrator  was  of  opinion  that  the  value  of  the  water- 
lot  was  to  be  ascertained  as  of  February,  1911,  and  in  this  con- 
clusion, in  my  opinion,  he  was  right.  The  only  authority  cited  by 
the  claimant®  counsel  for  his  contention  in  that  regard  was  a 
decision  of  an  appellate  court  in  Manitoba,  Be  Byerly  and  City  of 
Winnipeg,  20  Man.  E.  .438.  To  the  contrary  is  the  decision  of  the 
former  Court  of  Appeal  of  Olitario,  which  is  to  be  found  in  In  re 
Prittie  and  Toronto  (1892),  19  A.E.  503,  which  decision  was 
referred  to  in  the  judgment  of  the  Manitoba  Court,  which  preferred 
to  follow  the  dissenting  opinion  of  Osier,  J.A.,  rather  than  the 
opinion  of  the  majority  of  the  Court. 

The  decision  of  the  Ontario  Court  of  Appeal  is  binding  upon 
us,  and  ha®  been  recognised  subsequently  as  settling  the  question. 

A different  situation  might  be  created  in  case  the  city  cor- 
poration should  exercise  its  right  to  refuse  to  take  the  property  at 
the  price  fixed  by  the  arbitrator,  for  which  special  provision  is  now 
made  by  the  statute.  Vide  Grimshaw  v.  City  of  Toronto  (1913), 

28  O.L.E.  512,  at  p.  516,  where  the  cases  are  distinguished. 

Dealing  with  the  question  of  compensation  for  the  water-lot  as 
fixed  by  the  arbitrator,,  the  law  appears  to  be  well  settled  that, 
as  expressed  by  Lord  Dunedin,  of  the  Judicial  Committee,  in 
Cedar  Rapids  Manufacturing  and  Power  Co.  v.  Laooste,  [1914] 

A.  C.  569,  at  p.  576,  (1)  the  value  to  be  paid  for  is  the  value  to  the 
owner  as  it  existed  at  the  date  of  the  taking,  not  the  value  to  the 
taker;  (2),  the  value  to  the  owner  consists  in  all  advantages  which 
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App.  Div.  the  land  possesses,  present  or  future,  but  it  is  the  present  value 
1930.  alone  of  such  advantages  that  falls  to  be  determined. 

Re  F^bes  frequently  been  expressed  as  providing  for  the  taking 

AND  City  of  of  present  value  or  worth  of  the  potentialities  of  the  property, 
Toronto,  j understand  the  principle,  it  is  that  the  arbitrator  shall,  to  the 
Grant,  J.A.  best  of  his  ability,  ascertain  and  take  into  his  consideration  the 
potentialities,  and  shall  then  determine  the  then  present  worth 
of  the  property,  keeping  in  mind,  as  a factor  in  such  determination, 
the  prospects  for  the  future. 

Upon  this  principle,  the  compensation  to  be  allowed  for  the 
water-lot,  which  was  expropriated  by  by-law  in  1911,  should  be 
neither  the  bare  value  of  the  water-lot  as  it  then  existed,  without 
more,  nor,  on  the  other  hand,  should  it  be,  as  apparently  was  con- 
tended by  the  claimant,  the  value  which  has  since  accrued  to  the 
water-lot  by  the  great  development  which  has  subsequently  taken 
place  by  reason  of  the  harbour  and  other  improvements.  Such 
compensation  should  be  ascertained  by  taking  the  value  of  the 
water-lot  as  it  stood  in  1911,  together  with  also  the  then  present 
worth  of  its  potentialities;  that  is  to  say,  the  then  present  worth 
of  probable  or  even  possible  future  development.  It  has  happened 
in  the  present  case,  simply  because  neither  of  the  parties  has  taken 
statutory  steps  to  bring  on  an  earlier  arbitration,  that  the  proceed- 
ings to  fix  the  compensation  were  not  taken  until  after  the  lapse 
of  16  or  17  years,  and,  in  consequence,  great  developments  have 
taken  place,  whereby  the  value  of  the  water-lot,  at  the  time  of  the 
arbitration,  was  probably  greatly  enhanced.  These  developments 
may  afford  some  evidence  of  the  potentialities  of  the  water-lot,  and 
of  the  property  generally,  as  the  latter  existed  in  1911;  but  it  was 
their  then  present  worth  or  value  which  the  arbitrator  was  required 
to  ascertain  as  best  he  could,  and  not  the  very  greatly  increased 
value  as  shewn  by  and  resulting  from  the  later  developments,  nor 
can  he  value  them  as  a part  of  the  whole  scheme  which  the  city 
corporation  may  have  in  hand,  and  for  which  the  expropriation 
was  being  made. 

In  this  view  of  the  governing  principle,  I am  quite  definitely 
of  opinion  that  the  arbitrator  did  not  err  on  the  side  of  liberality 
in  the  compensation  which  he  allowed  in  respect  of  the  water-lot. 
In  my  opinion,  the  sum  of  $3,050  allowed  by  the  arbitrator  might 
quite  reasonably  be  increased  to  the  sum  of  $5,000,  having  in  mind 
particularly  the  potentialities  in  respect  of  the  water-lot,  and  I 
v/ould  increase  the  amount  of  the  compensation  to  be  allowed  to  the 
claimant  upon  that  item  to  the  sum  above  stated. 

The  claimant,  in  the  memorandum  submitted  by  counsel,  urges 
that  she  should  be  allowed  interest  upon  the  amount  of  the  com- 
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pensation.  It  is  well-settled  law  that  the  arbitrator  has  no  juris-  App,  Div. 
diction  to  allow  interest.  His  authority  is  limited  to  the  filing  of  1930. 
the  compensation,  and  this  Court,  upon  appeal  from  the  arbitrator,  fokbes 
must  deal  with  such  matters  only  as  are  within  the  arbitrators  and  C'ity  of 
jurisdiction.  If  the  right  to  interest  exists,  (upon  which  I do  not  Toronto. 
express  any  opinion  in  the  facts  of  this  case),  the  steps  for  its  Grant,  J. A. 
recover^r  must  be  taken  elsewhere. 

• Counsel  for  the  city  corporation  contended  that  the  arbitrator, 
iii  fixing  compensation  for  the  property  other  than  the  water-lot, 
was  in  error  in  taking  under  consideration  the  possibility  or  prob- 
ability that  the  city  by-law  by  which  the  district  was  restricted  to 
residential  purposes  would  or  might  be  repealed,  and  the  pro- 
perty thereby  rendered  available  for  business  purposes.  The 
authorities  are  quite  clear  to  the  effect  that  the  arbitrator  should 
take  into  consideration  the  probability  or  even  the  possibility  of 
the  rescission  of  any  by-law  restricting  the  use  to  which  the  pro- 
perty might  be  put.  It  is  his  duty  so  to  do.  This  is  quite  clearly 
stated  by  the  Court  of  Appeal  in  Be  Gibson,  and  City  of  Toronto 
(1913),  28  O.L.E.  20,  the  principle  of  which  was  approved  and 
followed  in  CampheU  Irwin  (1914),  32  O.L.E.  48.  iSee  particu- 
larly at  the  foot  of  p.  64,  in  the  opinion  of  Hodgins,  J.A. 

In  this  connection  it  shou,ld  be  noted  that  the  only  restrictions 
appearing  on  the  record  are  against  the  erection  of  ^^apartments  or 
tenement  houses  or  garages  to  be  used  for  hire  or  gain.^’  Mani- 
festly this  is  not  a general  restriction  against  the  use  of  the 
property  for  business  purposes,  and  the  arbitrator  was  quite  right 
in  considering  -such  use  in  arriving  at  the  compensation  to  be 
allowed. 

It  was  further  contended  on  behalf  of  the  city  corporation 
that  the  arbitrator  should  not  have  allowed  the  sum  of  $3,000  for 
compulsory  taking.  It  was  made  quite  clear  by  the  Appellate 
Division  in  Re  Torrance  and  Province  of  Ontario  (1922),  52 
O.L.E.  325,  that  an  allowance  for  compulsory  taking  might  prop- 
erly be  made  by  the  arbitrator,  but  the  opinion  was  expressed  by 
some  members  of  the  Court  that  10  per  cent,  should  be  the  maxim- 
um of  such  allowance.  It  was  not  suggested  by  any  member  of  the 
Court  that  10  per  cent,  was  fixed  as  the  amount  always  to  be 
allowed,  but,  on  the  other  hand,  the  arbitrator  should  exercise 
his  discretion  as  to  the  rate  upon  which  the  allowance  should  be 
based,  probably  not  exceeding  10  per  cent. 

To  the  same  effect  is  the  decision  of  the  Second  Divisional  Court 
in  Be  Lennox  and  Toronto  Board  of  Education  (1926),  58  O.L.E. 

427. 
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A'pp.  Div.  In  the  present  case  the  arbitrator  has  allowed  the  snm  of 
1930.  $3,000^  which  allowance,  nnder  the  circnmetances  of  this  case,  I 

^ — should  not  be  prepared  to  disturb. 

AND  City  of  Objection  was  made  by  counsel  for  the  city  corporation  to  the 
Toronto,  consideration  by  the  arbitrator  of  certain  earnings  which  accrued 
Grant,  J.A.  to  the  claimant  by  reason  of  a special  use  of  a portion  of  the  prop- 
erty in  recent  years,  namely,  allowing  cars  to  be  parked  thereon 
during  the  Canadian  National  Exposition.  This  property  apparent- 
ly has  a special  value  by  reason  of  its  proximity  to  the  exhibition 
property,  which  lies  almost  immediately  to  the  east  thereof.  As 
supporting  this  objection,  counsel  for  the  city  corporation  cited  the 
case  of  Re  Meyer  and  City  of  Toronto  (1914),  30  O.L.R.  426.  A 
perusal  of  the  judgment  in  that  case  makes  it  quite  clear  that 
what  is  there  decided  is  that  it  is  not  proper  to  capitalise  the 
profits  of  a business  and  to  take  the  result  as  the  value  of  the 
property,  for  the  simple  reason  that  there  are  other  factors,  such  as 
the  personal  exertions  and  talents  of  the  proprietors,  etc.,  which 
enter  into  the  making  of  the  profits.  It  is,  however,  made  equally 
clear  by  the  reasons  for  judgment  in  that  case  that  the  ^^profits 
which  are  being  earned  form  an  element  to  be  considered  in 
deciding  as  to  the  value  of  the  land  and  as  demonstrating  the  uses 
to  which  it  may  reasonably  and  advantageously  be  put  and  as 
giving  it  unique  or  special  value.^^  {Vide  head-note). 

Upon  a careful  consideration  of  the  whole  matter,  having  in 
mind  the  character  and  the  location  of  the  property,  its  proximity 
to  the  Exhibition  Park,  and  its  water-front,  together  with  the  uses 
to  which  it  might  be  put  and  of  which  it  is  reasonably  capable, 
I am  of  opinion  that  the  compensation  allowed  by  the  arbitrator 
is  such  an  amount  in  the  aggregate  as  might  reasonably  be  allowed 
to  the  claimant,  and,  save  in  respect  of  the  water-lot,  should  not  be 
altered  upon  appeal. 

It  appeared  in  the  evidence  that  the  city  corporation  has  been 
collecting  taxes  upon  the  water-lot  from  the  claimant  during  the 
years  which  have  elapsed  since  the  expropriation  by-law  was  passed 
in  1911,  the  amount  so  collected  being  stated  by  one  of  the  claim- 
ants witnesses  to  be  the  sum  of  $607.43.  While  probably  neither 
the  arbitrator  nor  this  Court  has  power,  as  part  of  the  arbitration 
proceeding  or  the  appeal  therein,  to  order  the  repayment  of  these 
taxes,  upon  the  suggestion  of  the  Court,  counsel  for  the  city 
corporation  has  given  a written  undertaking  for  the  repayment  of 
the  taxes  so  paid  since  the  date  of  the  expropriation  in  1911.  As 
the  water-lot,  by  reason  of  the  passing  of  the  expropriation  by-law, 
has  been  made  a sterile  asset  during  all  these  years,  this  refund  of 
taxes  paid  should  carry  simple  interest. 
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The  appeal  by  the  city  corporation  should  be  dismissed  with  App.  Ddv. 
costs,  and  the  cross-appeal  of  the  claimant,  which  has  succeeded  1980. 

in  respect  of  the  allowance  for  the  taking  of  the  water-lot,  should 
be  allowed  also  with  costs. 


Appeal  dismissed  and  cross-appeal  allowed.  Tobon'] 


Forbes 
AND  City  of 
Toronto. 


Grant,  J.A. 


[IN  CHAMBERS.] 

Ee  Bank  of  Monteeal  v.  Steachan.  1^30. 

Division  Courts — Jurisdiction — Claim  upon  Unaccepted  Bills  of  Ex-  Jan.  13. 
change — Division  Courts  Act,  R.8.0.  1921,  ch.  95,  sec.  54  Ascer- 
tainment of  Amount  Claimed  hy  Signature  of  Drawer— Necessity 
for  Extrinsic  Evidence — Proof  of  Fact  of  Presentment  and  Notice 
of  Dishonour — Bills  of  Exchange  Act,  R.S.C.  1921,  ch.  16,  secs.  96, 

ISO,  166 — Acquiescence. 

The  jurisdiction  of  a Division  Court  is  limited  by  statute,  and,  if  the 
conditions  precedent  to  its  exercise  do  not  exist,  the  whole  proceed- 
ing in  the  court  is  coram  non  judice.  As  a general  rule,  every 
circumstance  required  by  the  statute  to  give  jurisdiction  to  an 
inferior  court  must  appear  on  the  face  of  the  proceedings  or  by 
reasonable  intendurent. 

Serjeant  v.  Dale  (1877),  2 Q.B.D.  558,  and  Rex  v.  Inhabitants  of  All 
Saints  Southampton  (1828),  7 B.  & C.  785,  followed. 

Acquiescence  does  not  confer  jurisdiction. 

In  an  action  brought  in  a Division  Court  to  recover  $309.15  and 
interest  upon  certain  unaccepted  bills  of  exchange,  the  jurisdiction 
depended  upon  whether  the  amount  was  ascertained  by  the  signature 
of  the  defendant  in  the  manner  provided  by  sec.  54  of  the  Division 
Courts  Act;  and  it  was  held,  that  it  was  not  so  ascertained,  it  being 
necessary  for  the  plaintiff  to  give  other  and  extrinsic  evidence 
beyond  the  production  of  the  bills  and  proof  of  the  signature  of 
the  defendant,  the  drawer. 

Presentment  and  notice  of  dishonour  were  not  to  be  presumed,  but 
must  be  shewn  by  evidence  dehors  the  documents. 

Provisions  of  the  Bills  of  Exchange  Act  considered. 

Motion  by  the  defendant  for  prohibition  to  a Division  Court. 

The  motion  was  heard  by  Kelly,  J.,  in  Chambers. 

J.  R.  Roaf,  K.C.,  for  the  defendant. 

Pv.  H.  Sankey,  for  the  plaintiffs. 

January  13.  Kelly,  J. : — The  claim  sued  upon  is  for  $309.15 
and  interest,  based  upon  five  drafts  drawn  by  the  defendant  in 
favour  of  the  plaintiffs,  all,  so  far  as  they  shew,  unaccepted  by 
their  respective  drawees,  and  a cheque  upon  the  Imperial  Bank 
of  Canada,  purporting  to  be  endorsed  in  blank  by  the  payee  there- 
of. Protest  for  their  non-acceptance  or  non-payment  does  not. 
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nor  does  notice  of  dishonour,  form  any  part  of  the  material.  The 
drafts  matured  at  dates  extending  from  the  8th  December,  1926, 
to  the  3rd  Eebruary,  1927.  The  action  was  not  begun  until  the 
22nd  Eebruary,  1929. 

The  jurisdiction  conferred  upon  a Division  Court  in  claims 
of  this  nature  is  thus  defined  in  the  Division  Courts  Act,  E.S.O. 
1927,  ch.  95,  sec.  54:  ^^Save  as  otherwise  provided  by  this  Act 
the  Court  shall  have  jurisdiction  in,  . . . (d)  an  action  for 

the  recovery  of  a debt  or  money  demand,  where  the  amount  claimed, 
exclusive  of  interest,  . ...  does  not  exceed  $400,  and  the 

amount  claimed  is, — (i)  ascertained  by  the  signature  of  the 
defendant  or  of  the  person  whom  as  executor  or  administrator  he 
represents;  or  (ii)  the  balance  of  an  amount  not  exceeding  $400 
which  amount  is  so  ascertained  . . . ; but  an.  amount  shall 

not  be  deemed  to  be  so  ascertained  where  it  is  necessary  for  the 
plaintiff  to  give  other  and  extrinsic  evidence  beyond  the  produc- 
tion of  a document  and  proof  of  the  signature  to  it,^^  etc. 

The  application  can  be  disposed  of  on  the  first  ground  of 
objection  by  reference  to  this  provision  and  the  provisions  of  the 
Bills  of  Exchange  Act,  E.S.C.  1927,  ch.  16.  By  sec.  130  of  the 
latter  Act,  the  drawer  of  a bill,  by  drawing 'it,  engages  that  on  due 
presentment  it  shall  be  accepted  and  paid  according  to  its  tenor, 
and  that  if  it  is  dishonoured  he  will  compensate  the  holder  or  any 
endorser  who  is  compelled  to  pay  it,  if  the  requisite  proceedings 
on  dishonour  are  duly  taken. 

By  sec.  96,  when  a bill  has  been  dishonoured  by  non-acceptance 
or  by  non-payment,  notice  of  dishonour  must  be  given  to  the 
drawer  and  each  endorser,  and  any  drawer  or  endorser  to  whom 
such  notice  is  not  given  is  discharged : Provided  that  (a)  where  a 
bill  is  dishonoured  by  non-acceptance,  and  notice  of  dishonour 
is  not  given,  the  rights  of  a holder  in  due  course  subsequent  to 
the  omission  shall  not  be  prejudiced  by  the  omission;  and  (5) 
where  a bill  is  dishonoured  by  non-acceptance,  and  due  notice  of 
dishonour  is  given,  it  shall  not  be  necessary  to  give  notice  of  a 
subsequent  dishonour  by  non-payment,  unless  the  bill  shall  in  the 
meantime  have  been  accepted. 

A cheque  being  a bill  of  exchange  drawn  on  a bank  payable  on 
demand,  the  provisions  applicable  to  a bill  of  exchange  payable 
on  demand  apply  to  it;  and,  by  sec.  166,  the  drawer  is  entitled 
to  damages  as  therein  provided  for  non-presentment  for  payment 
Avithin  a reasonable  time.  The  drawer,  being  really  in  the  posi- 
tion of  a guarantor  that  the  drawee  will  accept  and  pay  according 
to  the  tenor  of  the  bill  and  that  he  will  compensate  the  holder  if 
it  is  dishonoured,  is  entitled  to  notice  of  the  dishonour. 


LXV.] 


ONTAEIO  LAW  EEPOETS. 


43 


Assuming^  therefore,  the  production  of  the  documents  now 
sued  upon  and  proof  of  the  defendants  signature  thereto,  it  is 
still  necessary  for  the  plaintiff  to  give  further  evidence.  Present- 
ment and  notice  of  dishonour  are  not  to  be  presumed;  and,  even 
if  it  should  turn  out  to  be  the  fact  that  such  presentment  and 
notice  were  made  and  given,  that  fact  must  he  established  by 
other  evidence  than  the  production  of  the  documents  and  proof  of 
the  defendants  signature  thereto. 

Jurisdiction  in  a case  such  as  this  is  confined  and  limited  by 
statute;  and,  if  the  conditions  precedent  to  its  exercise  do  not 
exist,  the  whole  proceeding  is  comm  non  judice — Serjeant  v. 
Dale  (1877),  2 Q.B.D.  558,  at  p.  566.  As  a general  rule,  every  cir- 
cumstance required  by  the  statute  to  give  jurisdiction  to  an  in- 
ferior court  must,  in  its  proceedings,  appear  on  the  face  of  the 
proceedings  or  by  reasonable  intendment.  See  Rex  v.  Inhahitants 
of  All  Saints  Southampton  (1828),  7 B.  & C.  785. 

It  is  unnecessary  to  discuss  the  other  objections  raised  by  the 
notice  of  motion.  The  argument  of  counsel  was  that  the  defend- 
ant, by  his  conduct  at  the  time  the  matter  was  before  the  County 
Court  Judge,  acquiesced.  That  is  not  so;  but,  even  if  it  had  been 
so,  acquiescence  does  not  confer  jurisdiction. 

The  application  should  be,  and  is,  granted  and  the  action  dis- 
missed, both  with  costs,  but  without  prejudice  to  the  plaintiffs^ 
right  to  proceed  in  the  proper  forum. 


[APPELLATE  DIVISION.] 

Ee  Heeman. 

Bankruiitcy  — Undischarged  Bankrupt  Engaging  in  Business  and 
Acquiring  Assets — Order  Directing  Discharged  Trustee  to  Take 
Possession  of  and  Administer  such  Assets — Jurisdiction — Status 
of  Former  Trustee  as  Applicant — Provisions  of  Bankruptcy  Act, 
R.S.C.  1927,  ch.  11. 

A person  who  had  been  declared  bankrupt,  and  whose  insolvent  estate 
had  been  fully  administered,  but  who  had  not  obtained  his  dis- 
charge, went  into  business  and  acquired  certain  assets.  Upon  this 
being  discovered  by  the  person  who  had  administered  the  estate  as 
authorised  trustee  under  the  Bankruptcy  Act,  and  had  been  dis- 
charged, he  made  an  application  to  the  Registrar  . in  Bankruptcy  for 
directions,  and  the  Registrar  thereupon  made  an  order  directing  the 
applicant  to  take  possession  of  and  administer  these  after-acquired 
assets : — 

Held  (Orde,  J.A.,  dissenting),  that  there  was  no  power  in  the  Court, 
under  sec.  37  (2)  of  the  Act  or  otherwise,  to  appoint  or  continue 
the  applicant  as  trustee,  and  he  had  no  status  to  miake  the  applica- 
tion. 
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In  re  Clark,  Ex  p.  Beardmore,  [1894]  2 Q.B.  393,  distinguished. 
Sections  23  (a),  37  (2),  67,  and  79  of  the  Act  considered. 

Per  Orde,  J.A.  : — Remarks  upon  the  effect  of  sec.  39  of  the  English 
Bankruptcy  Act,  4 & 5 Geo.  V.  ch.  59,  the  provisions  of  that  section 
not  having  been  embodied  in  the  Canadian  Act. 


An  appeal  by  the  trustee  in  bankruptcy  of  the  estate  of  Samuel 
Herman  and  Celia  Herman  from  an  order  of  Rose^  J.,  reversing  an 
order  of  the  Registrar  in  Bankruptcy. 

The  following  statement  of  facts  is  taken  from  the  judgment 
of  Fisher,  J.A. : — 

The  debtors  carried  on  business  at  Sarnia,  and  made  an  author- 
ised assignment  on  the  12th  May,  1927.  Subsequently  the  credi- 
tors appointed  George  A.  Stephenson  their  trustee  to  administer 
the  estate,  and  it  is  admitted  that  the  trustee  did  fully  administer 
the  estate  and  obtained  on  the  17th  July,  1928,  with  the  approval 
of  the  inspectors  and  creditors,  his  discharge  under  sec.  86  of  the 
Act.  Thereafter  Samuel  Herman,  one  of  the  insolvent  debtors, 
without  obtaining  his  dischaige  and  without  the  knowledge  of  the 
trustee  and  the  creditors,  again  entered  into  business,  at  Port 
Colborne,  and  from  that  business  acquired  certain  property  which 
is  the  subject  of  this  litigation.  The  trustee,  upon  discovery  of 
the  newly-acquired  property,  made  a motion  for  directions,  and 
obtained  from  the  Registrar  the  following  order : — 

^‘That  the  said  George  A.  Stephenson,  the  authorised  trustee 
of  the  said  estate,  upon  giving  security  to  the  satisfaction  of  the 
Court  in  the  sum  of  $2,000,  be  and  he  is  hereby  directed  to  take 
possession  of  and  administer  all  such  after-acquired  assets  and  any 
other  discoverable  assets  of  the  said  estate,  with  all  rights,  powers, 
and  duties  which,  with  relation  to  such  estate  generally,  he  origin- 
ally had  upon  his  original  appointment  as  authorised  trustee 
thereof.^^ 

Subsequently,  on  the  26th  October,  1928,  under  sec.  42,  an  order 
was  obtained  authorising  the  trustee  to  sell  the  assets  and  to  notify 
all  the  creditors  of  the  insolvent  debtor  and  of  Samuel  Herman 
and  to  call  a meeting  of  the  creditors.  The  trustee  took  possession 
of  the  property,  and  at  the  meeting  of  creditors,  so-called,  it  was 
agreed  that  he  should  sell  the  assets,  which  he  has  done,  and  hold 
the  proceeds,  which  amount  to  about  $3,000,  until  after  the  final 
determination  of  these  proceedings. 

An  appeal  was  taken  on  behalf  of  certain  of  the  new  creditors, 
who  had  been  notified  pursuant  to  the  Registrar^  order, , before 
Mr.  Justice  Rose,  to  set  aside  the  order  appointing  or  continuing 
the  trustee  to  administer  the  assets  so  found.  Mr.  Justice  Rose 
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held  that,  the  trustee  having  been  discharged,  there  was  no  power 
under  sec.  37  (2)  to  reappoint  or  continue  him  and  he  had  no 
status  to  make  the  application. 

Section  37(2)  provides  that  ^^a  trustee  may  be  removed  and 
another  trustee  appointed  or  substituted  by  creditors  by  ordinary 
resolution  at  any  meeting  of  creditors  or  for  cause  by  the  Court;’' 
and,  by  sec.  42,  ^^an  authorised  trustee”  may  apply  for  directions. 

May  15  and  16,  1929.  The  appeal  was  heard  by  Latchford, 
C.J.,  Hasten,  Orde,  and  Fisher,  JJ.A. 

W.  F.  O'Connor,  K.C.,  for  the  appellant,  argued  that  the  Bank- 
ruptcy Act  puts  the  assigned  property  ^^under  the  authority  of  the 
Court.”  The  trustee  was  dischargegd  only  from  ^Turther  per- 
formance of  duties”  and  not  from  his  trusts.  The  title  to  pro- 
perty vested  in  the  trustee  by  the  Act  could  not  be  divested  by  a 
mere  release  from  further  performance  of  duties.  Alternatively, 
the  trustee  was  reappointed  by  the  original  creditors.  Also,  he 
v/as  reappointed  by  the  Eegistrar,  whose  order  so  appointing  has  not 
been  appealed  from.  That  order  is  not  subject  to  collateral  attack. 
The  trustee  was  such  de  facto,  at  least,  when  he  applied  for  direc- 
tions. If  sec.  37  of  the  Bankruptcy  Act  requires  the  removal  of  an 
existing  trustee  in  order  to  justify  the  appointment  of  a new 
trustee,  there  was  a removal;  for,  assuming  the  trusteeship  of  the 
trust  property  to  have  been  vacated  by  the  release  of  the  trustee, 
the  debtor  became  constructive  trustee  of  that  property  for  his 
creditors,  and  iStephenson's  appointment  superseded  him.  The 
Bankruptcy  Court  has  the  like  right  to  appoint  trustees  as  the 
Supreme  Court  of  Ontario : Bankruptcy  Act,  sec. 152.  The  ^^new” 
creditors  have  no  status  as  such  nor  any  right  to  participate  in  the 
avails  of  the  after-acquired  property.  Only  creditors  who  could 
and  did  prove  their  claims  in  the  bankruptcy  proceedings  may 
participate.  The  Dominion  Parliament  has  not  enacted  the  pro- 
visions of  the  English  Bankruptcy  Act  of  1914  which  enable  dis- 
tribution among  different  classes  of  creditors  upon  successive 
bankruptcies.  Deference  to  Cohen  v.  Mitchell  (1890),  25  Q.B.D. 
262;  Ex  p.  Bourne,  In  re  Bourne  (1826),  2 Gl.  & J.  137;  Ex  p. 
Ford,  In  re  Caughey  (1876),  1 Ch.  D.  521;  In  re  Clark,  Ex  p. 
Beardmore,  [1894]  2 Q.  B.  393;  Bird  v.  Philpott,  [1900]  1 Oh. 
822;  In  re  Anderson,  [1911]  1 K.B.  896;  In  re  Phillips,  [1914] 

2 K.B.  689;  Halsbury’s  Laws  of  England,  vol.  2,  p.  165,  note  {E), 
and  p.  166,  note  (i)  ; Halsbury’s  Laws  of  England  Supplement 
(1928),  p.  182. 

Lewis  Duncan  and  E.  J.  Birnhaum,  for  persons  who  became 
creditors  of  Samuel  Herman  after  the  making  of  the  receiving 
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order,  respondents,  contended  that  the  property  of  the  debtor, 
divisible  amongst  his  creditors,  is  of  two  kinds,  i.e.,  property  be- 
longing to  the  debtor  at  the  date  of  his  bankruptcy  and  property 
acquired  after  that  date.  The  after-acquired  property  does  not 
vest  in  the  trustee  until  he  intervenes  and  claims  it:  Cohen  V. 
Mitchell,  supra,  and  sec.  67  of  the  Bankruptcy  Act.  There  has 
been  no  intervention  here.  The  trustee  was  discharged  by  the 
Court  on  ^Tull  administration:’’  sec.  86.  After  the  trustee’s  dis- 
charge the  debtor  started  business  in  another  locality  under  an- 
other name,  and  acquired  goods  on  credit.  The  discharged  trustee 
purported  to  intervene  and  claim  the  goods.  The  intervention 
section  (67)  does  not  apply  to  such  goods  or  to  a discharged 
trustee.  In  re  Clark,  Ex  p.  Beardmore,  supra,  is  not  applicable, 
for  there,  though  the  trustee  had  been  discharged,  the  Official 
Receiver  stood  in  his  place.  There  is  no  power  to  reappoint  a 
discharged  trustee:  sec.  37.  The  judgment  of  Rose,  J.,  is  right. 
See  In  re  John  Swartz  (1928),  10  C'.B.R.  231.  A discharged 
trustee  cannot  apply  under  sec.  42  for  directions.  The  discharged 
trustee  is  seeking  the  aid  of  the  Court  and  must  do  equity.  It 
would  be  inequitable  to  allow  the  old  creditors  to  take  the  goods 
of  the  new  creditors  without  payment.  When  the  old  creditors 
consented  to  the  discharge  of  the  trustee,  they  impliedly  con- 
sented to  the  debtor  trading  with  new  creditors.  They  are 
estopped  from  claiming  all  the  assets  to  the  exclusion  of  the  new 
creditors:  Troughton  v.  Gitley  (1766),  27  E.R.  408;  Tucker  v. 

Hernaman  (1853),  4 DeGr.  M.  & Gr.  395.  The  debtor  has  been 
adjudicated  bankrupt  a second  time  on  the  petition  of  new  credi- 
tors. The  proper  course  is  to  allow  the  assets  to  be  distributed 
under  that  bankruptcy  between  the  new  creditors  and  such  of  the 
old  creditors  (proving  in  respect  of  their  unpaid  balances)  as  are 
not  estopped. 

January  17,  1930.  Fishee,  J.A.  (after  stating  the  facts  as 
above)  : — Two  points  of  first  importance  arise  on  this  appeal  (a) 
fhe  right  of  a discharged  trustee  to  intervene  and  claim  after- 
acquired  property;  and  (b)  the  respective  rights  of  creditors  in 
after-acquired  property. 

Counsel  for  the  trustee  contends  that  under  sec.  37(2)  there 
is  power  to  appoint  a new  trustee,  and  in  any  event  the  Act  con- 
templates a trustee  continuing  to  be  a trustee  notwithstanding 
his  discharge  and  that  he  had  authority  as  such  to  apply  for  direc- 
tions. 

In  my  opinion  Mr.  Justice  Rose  was  right  in  holding  that  sec. 
37  (2)  had  no  application  to  the  present  case.  That  section 
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means  that  creditors  may  by  resolution  at  any  time,  and  for  App.  Div. 

reasons  that  may  appear  to  them  proper,  remove  a trustee,  and  if  19130. 

the  removal  is  not  made  at  the  instance  of  creditors  by  resolution, 

then  it  may  be  effected  on  an  application  to  the  Court  /or  cause,  Herman. 

such  as,  I take  it,  that  a trustee  has  been  guilty  of  misconduct  or  ^ 

fraud  or  dishonesty  or  has  become  bankrupt  or  otherwise  incapa- 

able  of  acting  as  a trustee. 

In  this  case  there  was  no  resolution  by  creditors  and  no  appli- 
cation to  the  Court  for  cause.  I think  it  would  have  been  quite 
different  if,  after  the  order  of  discharge  had  been  made,  it  was 
discovered  that  property  which  had  actually  vested  in  the  trustee 
had  not  been  administered,  and,  that  property  being  part  of  the 
insolvenPs  estate,  there  had  therefore  not  been  a full  administra- 
tion. In  these  circumstances  there  would  be  nothing  to  prevent 
the  trustee  on  a motion  for  directions  asking  the  Court  to  rescind 
the  order  of  discharge  on  the  ground  of  mistake,  and  authorising 
him  to  take  possession  of  the  after-acquired  property.  But  the 
rights  and  remedies  of  old  creditors  as  to  after-acquired  property 
are  confined  to  those  found  in  the  Bankruptcy  Act. 

In  In  re  Pettitfs  Estate  (1876),  '1  Ch.  D.  478,  Bacon,  Y.^C., 
decided  that  if,  after  the  close  of  a bankruptcy,  the  debtor  has  not 
obtained  an  order  of  discharge,  the  creditors  have  certain  remedies 
which  are  defined  in  the  Act — but  the  right  to  take  a debtor’c  prop- 
erty acquired  since  the  close  of  the  bankruptcy  is  not  one  of  those 
remedies,  as  after  the  close  of  a bankruptcy  the  bankruptcy  exists 
for  certain  purposes  only,  and  ^^amongst  those  purposes  is  not  that 
of  vesting  the  debtor’s  after-acquired  property  in  the  trustee.” 

See  also  In  re  Smith,  Green  v.  Smith  (1883),  24  Ch.  D.  672. 

So  far  as  I have  been  able  to  find,  the  only  remedies  given  to  old 
creditors  by  the  Bankruptcy  Act  are  to  be  found  in  sec.  79.  That 
section  provides  for  declaration  of  supplementary  dividends  after 
final  dividend,  if,  as,  and  when  the  trustee  gets  sufficient  property 
to  declare  one.  Here  there  was  no  trustee  to  get  in  the  after- 
acquired  property  for  the  benefit  of  the  first  bankruptcy  creditors. 

Therefore  those  creditors  have  no  rights  under  the  Act,  and  under 
In  re  Pettitt,  supra,  no  rights  at  all. 

The  definition  given  to  after-acquired  property  in  sec.  23  (u), 
when  read  in  connection  with  sec.  67,  which  validates  transactions 
in  respect  to  after-acquired  property,  must,  I think,  be  limited  so 
as  to  include  only  such  after-acquired  property  as  comes  into  the 
hands  of  the  trustee  during  his  tenure  of  ojfice. 

I agree  with  the  contention  of  learned  counsel  for  the  respon- 
dents that,  as  the  receiving  order  vested  all  property  in  the  trustee, 
and  the  trustee  having  been  discharged  with  the  approval  of  the 


48 


ONTAEIO  LAW  REPORTS. 


[vOL. 

App.  Div.  inspectors  and  creditors,  there  is  no  one  other  than  the  debtor  in 
1^0.  whom  the  after-acqnired  property  can  vest,  and  that  the  trustee 
for  the  old  creditors  is  estopped  from  urging  his  reappointment, 
Hkrman.  or  the  appointment  of  a new  trustee.  See  Morgan  v.  Knight 
Fish^JA  L.J.C.P.  168.  In  that  case  it  was  held  that  the  first 

’ bankruptcy  trustee  had  no  status  to  claim  the  property  against  the 
second  bankruptcy  trustee.  See  also  In  re  Bourne,  2 01.  & J.  137, 
and  Butler  v.  Hohson  (1838),  4 Bing.  ET.C.  290. 

In  re  Clarh,  Ex  p.  Beardmore,  [1894]  2 Q.B.  393,  reded  on  by 
learned  counsel  for  the  appellant,  where  it  was  held  that  property 
acquired  by  an  undischarged  bankrupt  in  a business  carried  on 
by  him  after  his  bankruptcy,  without  the  knowledge  of  the  trustee, 
will  in  the  event  of  a second  bankruptcy  vest  in  the  trustee  under 
the  second  bankruptcy,  is  of  no  assistance  to  the  appellant,  be- 
cause in  that  case,  although  the  trustee  had  been  discharged,  under 
the  English  Act  an  official  receiver,  upon  the  trustee’s  discharge, 
steps  in  and  is  entitled  to  any  unadministered  property. 

We  are  not  called  upon  on  this  appeal  to  decide  whether  the 
old  and  new  creditors  participate  equally,  or  whether  the  new 
creditors  only  are  entitled,  but  if  I had  to  decide  that  question  I 
should  be  tempted  to  apply  equity  in  its  popular  sense  as  decided 
in  In  re  Thellusson,  [1919]  2 K.B.  735,  and  Ex  p.  James,  In  re 
Condon  (1874),  L.R.  2 Ch.  609,  because  it  appears  to  me  a mon- 
strous proposition  that  creditors  who  had  nothing  whatever  to  do 
with  creating  these  assets  should  come  in  and  ask  the  Court  to 
give,  as  urged  by  the  appellant’s  counsel,  the  property  to  them  in 
exclusion  of  the  new  creditors. 

The  result  of  my  conclusions  is,  that  the  trustee  had  no  status 
to  apply  for,  nor  the  Registrar  jurisdiction  to  make,  the  order, 
and  the  appeal  from  the  reversing  order  of  Rose,  J.,  will  be  dis- 
missed with  costs  payable  by  the  appellant. 

Latchford,  C.  j.  ; — I agree  in  the  result. 

Hasten,  J.A.  : — This  Court  is  limited  to  a very  narrow  ques- 
tion in  determining  the  present  appeal,  viz. : Was  Rose,  J.,  right 
in  determining  that  the  Registrar  erred  in  presuming  to  give  direc- 
tions to  the  appellant  for  dealing  with  and  disposing  of  certain 
assets  which  had  been  acquired  by  an  undischarged  bankrupt  after 
the  original  estate  had  been  fully  distributed  and  the  trustee  dis- 
charged ? 

On  the  motion  before  Rose,  J.,  the  status  of  the  trustee  was 
questioned;  and,  as  I understand  his  reasons.  Rose,  J.,  held  that 
he  had  no  status  because  his  re-appointment  as  trustee  in  the 
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original  bankruptcy  was  nugatory,  no  jurisdiction  having  been  App.  Div. 
created  by  the  Bankruptcy  Act  to  make  such  re-appointment.  19,30. 

As  I understand  the  facts,  all  the  assets  of  the  bankrupt  which 
were  in  existence  up  to  the  date  of  the  trustee’s  discharge  were  got  Herman. 
in  by  the  trustee  and  duly  administered;  the  assets  now  in  question  ]yiasten”j.A. 
were  acquired  by  the  bankrupt  after  the  discharge  of  the  trustee 
and  before  the  bankrupt  had  received  a discharge. 

I can  find  no  provision  in  the  Act  authorising  the  making  of 
the  order  of  reappointment  of  the  discharged  trustee  for  the  pur- 
pose of  dealing  with  these  after-acquired  assets.  If  this  is  the 
true  view,  then  that  order  was  made  without  authority  and  is  void. 

In  my  opinion,  the  Judge  below  was  bound  to  take  notice  of  the 
want  of  status  of  the  applicant  when  it  was  drawn  to  his  attention, 
notwithstanding  the  fact  that  the  order  reappointing  the  trustee 
had  not  been  appealed  against.  In  this  view  of  the  case,  the 
broader  question  as  to  the  parties  entitled  to  share  in  the  after- 
acquired  property  does  not  arise. 

The  appeal  should  be  dismissed  with  costs  payable  by  the 
appellant. 

Orde,  J.A.  : — Owing  largely,  I think,  to  the  failure  of  the 
Bankruptcy  Act  to  provide  for  the  somewhat  unusual  situation 
which  has  arisen  here,  I find  it  extremely  difficult  to  arrive  at  a 
conclusion  that  is  satisfactory  to  myself. 

In  England,  prior  to  1914,  when  property  was  acquired  by  an 
undischarged  bankrupt  after  his  bankruptcy,  many  difficulties  had 
arisen  as  to  the  rights,  if  any,  of  others  than  those  creditors  who 
had  proved  in  the  bankruptcy  proceedings,  and  the  right  of  the 
trustee  to  take  possession  of  the  after-acquired  property  which  by 
statute  became  vested  in  him  was  to  some  extent  modified.  Pro- 
tection for  the  bankrupt  and  his  family  as  to  personal  earnings 
was  afforded,  and  a doctrine  by  way  of  estoppel  had  developed  so 
as  to  exclude  the  trustee  or  the  creditors  when  they  had  stood  by 
and  allowed  the  bankrupt  to  resume  business  and  incur  liabilities. 

And  the  trustee’s  right  might  be  lost  if  he  did  not  intervene  and 
take  possession  before  others  had  in  good  faith  and  for  value  ac- 
quired some  interest  in  the  property  itself,  that  is,  by  way  of  sale 
or  charge  as  distinct  from  a mere  claim  as  a creditor.  This  last 
modification  is  embodied  in  sec.  67  of  our  Bankruptcy  Act.  For 
a discussion  of  these  principles,  see  Williams’  Law  and  Practice  in 
Bankruptcy,  13th  ed.,  pp.  253  et  seq.,  and  particularly  the  sum- 
mary at  p.  256. 

Many  of  the  difficulties  which  had  arisen  in  England  were 
overcome  in  1914,  when  the  earlier  Bankruptcy  Acts  were  super- 
4 — 65 — o.L.R. 
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seded  by  the  Act  of  that  year,  4 & 5 Geo.  V.  ch.  59,  by  the  enact- 
ment of  sec.  39,  which  provided  that,  when  a second  or  subsequent 
receiving  order  had  been  made  against  an  undischarged  bankrupt, 
property  acquired  by  him  since  he  was  last  adjudged  bankrupt, 
and  which  had  not  been  distributed  amongst  the  creditors  in  the 
last  preceding  bankruptcy,  should  vest  in  the  trustee  in  the  subse- 
quent bankruptcy,  any  unsatisfied  balance  of  the  debts  provabh' 
under  the  earlier  bankruptcy  being  admitted  to  proof  in  the  sub- 
sequent bankruptcy  by  the  earlier  trustee. 

One  of  the  consequences  of  this  enactment  was  to  permit  those 
who  had  become  creditors  of  the  undischarged  bankrupt  to  share 
with  the  earlier  creditors  in  the  distribution  of  the  after-acquired 
property  in  cases  where  they  would  have  been  completely  excluded 
before  1914. 

Where  our  Bankruptcy  Act  follows  so  closely  in  most  of  its 
provisions  the  lines  of  the  English  Act  of  1914,  why  the  provisions 
of  sec.  39  of  that  Act  were  not  embodied  in  ours,  I do  not  know. 
Had  they  been,  we  should  not  be  troubled  with  the  difficult  prob- 
lem now  confronting  us. 

There  can  be  no  doubt  that  in  England,  prior  to  1914,  the 
after-acquired  property  of  the  undischarged  bankrupt  passed  to 
the  trustee  in  bankruptcy,  except  in  the  cases  I have  mentioned, 
and  that,  when  the  trustee  had  reduced  the  property  into  posses- 
sion, it  was  available  for  distribution  among  the  creditors  who 
had  proved  in  the  bankruptcy  in  exactly  the  same  way  as  if  it  had 
been  acquired  prior  to  the  bankruptcy,  and  to  the  exclusion  of  the 
subsequent  creditors.  This  is  clear  from  the  judgment  of  the  Court 
of  Appeal  in  In  re  Clarlc,  Ex  p.  Beardmore,  [1894]  2 Q.B.  393. 
The  judgments  of  Lord  Esher,  M.R.,  and  Lords  Justices  A.  L. 
Smith  and  Lavey,  are  particularly  illuminating. 

They  dispose  effectively  of  one  of  the  arguments  which  was 
pressed  and  which  seemed  to  impress  some  of  the'  members  of  this 
Court,  namely,  that  there  was  some  equity  in  the  claims  of  the 
subsequent  creditors  because  they  had  by  extending  credit  to  the 
bankrupt  created  the  after-acquired  assets.  No  such  principle 
as  this  had  ever  been  established  under  the  English  Bankruptcy 
laws,  and  the  effort  to  introduce  it  in  the  case  just  cited  did  not 
succeed.  Lord  Esher,  at  pp.  402  and  403,  explodes  the  theory 
that  those  who  by  the  extension  of  credit  have  ^^created^^  an  asset 
are  entitled  to  some  special  claim  against  that  asset,  by  comparing 
the  position  of  a subsequent  creditor  with  that  of  a vendor  who, 
having  sold  goods  upon  credit  immediately  before  the  bankruptcy, 
sees  the  very  goods  he  sold  swept  into  the  bankruptcy  for  the  benefit 
of  all  the  creditors.  And  he  points  out  that  the  rights  of  the 
earlier  as  against  the  later  creditors  do  not  depend  upon  any 
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abstract  principle  of  justice,  but  upon  the  true  construction  of  the 
Bankruptcy  Act. 

Whatever  injustice  to  the  later  creditors  resulted  from  that  state 
of  the  law  was  remedied  in  England  in  1914  by  the  enactment  of 
sec.  39  of  the  English  Act.  So  far  as  our  Act  is  concerned,  I think 
it  is  quite  clear  that  the  law  as  to  the  respective  rights  of  the| 
original  and  the  subsequent  creditors  in  the  after-acquired  prop- 
erty of  an  undischarged  bankrupt  is  substantially  the  same  as  it 
was  in  England  prior  to  1914,  unless  there  is  some  provision  in 
our  Act  indirectly  (for  it  is  clear  that  there  is  nothing  directly) 
modifying  that  law. 

The  only  thing  which  is  really  argued  as  having  that  effect 
is  the  discharge  of  the  trustee.  And  Eose,  J.,  has  given  effect  to 
that  argument.  He  holds  that  the  trustee,  having  been  discharged, 
had  no  status  to  intervene,  that  what  was  done  by  way  of  appoint- 
ment or  reappointment  of  the  discharged  trustee  was  ineffective, 
that  there  was  in  consequence  no  trustee  in  whom  the  after- 
acquired  property  could  vest,  and  that,  there  having  been  a second 
receiving  order  made  against  the  bankrupt,  the  property  can  be 
better  distributed  by  the  trustee  under  the  second  bankruptcy  . 

The  result  of  this  decision  is,  of  course,  practically  to  bring  into 
effect,  without  any  statutory  authority  for  it,  just  what  the  enact- 
ment of  sec.  39  of  the  English  Act  accomplished  in  England  in 
1914.  But  it  would  be  an  extraordinary  anomaly  if  that  result 
were  merely  dependent  upon  the  absence  of  a trustee,  so  that  the 
after-acquired  property  of  an  undischarged  bankrupt  would  be 
divided  into  two  categories,  namely,  (a)  that  which  if  reduced  into 
possession  by  the  trustee  before  his  discharge  would  be  available 
for  distribution  among  the  old  creditors  to  the  exclusion  of  the 
new,  and  (b)  that  not  so  reduced  into  possession  being  available 
for  distribution  among  all  the  creditors  both  old  and  new.  There 
is  nothing  in  the  Act  itself  to  indicate  that  the  mere  discharge  of 
the  trustee  was  intended  to  have  any  such  automatic  effect  upon  the 
destination  of  the  bankrupts  after-acquired  property,  and  I cannot 
think  that  any  construction  of  the  Act  which  leads  to  that  extra- 
ordinary result  can  be  sound. 

The  discharge  of  the  trustee  is  not  really  a voluntary  act  on 
his  part.  It  is  true  he  applies  for  it,  but  that  is  because,  under 
subsec.  7 of  sec.  86,  he  is  penalised  if  he  does  not  make  such 
application  within  30  days  after  the  payment  of  the  final  dividend, 
that  is  after  the  final  distribution  of  all  the  assets  which  have 
come  to  his  hands.  To  argue,  as  was  done  here,  that  the  discharge 
of  the  trustee  under  these  circumstances  constitutes  some  sort  of 
acquiescence  in  an  undischarged  bankrupt’s  again  embarking  in 
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■business  and  acquiring  assets  and  incurring  debts,  and  thereby 
cutting  down  the  claims  which  the  creditors  in  the  bankruptcy 
would  otherwise  have  in  the  after-acquired  property,  tends  to 
defeat  the  express  provision  in  sec.  23  of  the  Act  (subject,  of 
course,  to  any  rights  acquired  under  sec.  67)  that  the  property 
of  the  debtor  divisible  among  his  creditors  shall  include  ^^all  prop- 
erty which  may  be  acquired  by  or  devolve  upon  him  before  his 
discharge.^’ 

It  cannot  have  been  the  intention  of  the  Act  that  the  sweeping 
provisions  of  sec.  23  as  to  the  right  of  the  creditors  to  after- 
acquired  property  is  to  be  prejudicially  affected  by  the  formal  dis- 
charge of  the  trustee.  Unless  driven  to  any  such  conclusion  by 
the  Act  itself,  I cannot  assent  to  such  a disposition  of  the  question 
before  us  as  will  lead  to  any  such  result. 

I think  it  must  be  that  after  his  discharge  the  trustee  has  no 
further  duty  to  perform  and  no  right  until  reclothed  with  author- 
ity to  intervene  in  the  affairs  of  the  undischarged  bankrupt.  But 
it  cannot  be  called  an  improper  intervention  for  him  to  come  to 
the  Court  and  disclose  the  discovery  of  further  property  belong- 
ing to  the  bankrupt.  There  can  be  no  difference  in  this  respect 
between  property  owned  by  the  bankrupt  before  his  bankruptcy 
and  that  acquired  afterwards.  If  the  former  trustee  were  to  dis- 
cover some  piece  of  realty  or  a balance  in  the  bank  which  the  bank- 
rupt had  failed  to  disclose,  would  it  be  an  unwarranted  interven- 
tion for  him  to  inform  the  Court  ? Even  though  discharged,  there 
would  be  at  least  a moral  duty  to  inform  some  one,  so  that  justice 
might  be  done. 

When  the  former  trustee,  upon  discovering  the  after-acquired 
assets,  applied  for  directions,  the  order  of  the  5th  October,  1928, 
made  by  the  Eegistrar,  speaks  of  the  applicant  as  the  ^^uthorised 
trustee,’’  but  it  also  recites  that  he  had  been  discharged  from  the 
performance  of  further  duties  and  obligations  and  that  the  security 
given  by  him  had  been  released  and  discharged.  The  order  then 
goes  on  to  direct  that  Stephenson  ^The  authorised  trustee  of  the 
said  estate”  upon  giving  security  shall  take  possession  of  and 
adminster  all  the  after-acquired  assets,  etc. 

It  is  argued,  and  the  learned  Judge  has  held,  that  this  order 
did  not  operate  as  a reappointment  of  Stephenson  as  trustee.  With 
this  I cannot  agree.  It  is  true  that  it  does  not  in  precise  terms 
reappoint  him.  But  suppose  it  were  some  other  form  of  instru- 
ment, and  that,  after  describing  a named  person  (who  had  been 
a trustee  but  had  resigned)  as  trustee,  it  went  on,  as  this  order 
does,  to  empower  him  to  take  possession  of  the  trust  estate  and  to 
give  him  '^all  rights,  powers,  and  duties  which,  with  relation  to 
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such  estate  generally,  he  originally  had  upon  his  original  appoint- 
ment as  authorised  trustee  thereof,’^  how  far  would  the  argument 
that  the  instrument  failed  to  appoint  or  reappoint  a trustee  get 
in  any  court  ? It  might  have  been  better  had  the  order  expressly 
reappointed  Stephenson  as  trustee,  but  if  an  order  which  describes 
him  as  trustee  and  orders  him  to  take  possession  of  the  property  in 
question,  and  empowers  him  to  do  everything  with  it  that  a trustee 
could  do,  does  not  constitute  him  a trustee,  then  I shall  have  to 
give  up  trying  to  understand  plain  English.  In  my  opinion  the 
order  of  the  5th  October,  1928,  effectively  restored  Stephenson  to 
the  trusteeship  of  the  estate. 

That  being  the  case,  the  foundation  for  the  refusal  to  allow 
Stephenson  to  administer  the  after-acquired  assets  disappears.  In 
my  opinion,  the  order  of  Eose,  J.,  of  the  21st  March,  1929,  now  in 
appeal,  should  be  set  aside  and  the  order  of  the  Eegistrar  of  the 
5th  January,  1929,  should  be  restored,  with  costs  here  and  below. 

That  this  conclusion  operates  harshly  as  against  the  subsequent 
creditors  is,  of  course,  apparent.  But  the  policy  of  Bankruptcy 
laws  has  always  been  to  prevent  bankrupts  while  undischarged 
from  re-engaging  in  trade.  People  who  sell  goods  to  undischarged 
bankrupts  do  so  at  their  peril  and  are  not  entitled  to  much  sym- 
pathy when  the  peril  becomes  a reality. 

Appeal  dismissed  (Oede,  J.A.,  dissenting). 


[APPELLATE  DIVISION.] 

Lund  v.  Walker. 

Appeal — Jurisdiction — Judgment  Pronounced  on  Consent  of  Plaintiff — 
Dismissal  of  Action  with  Costs  — ''Made  with  the  Consent  of 
Parties"' — Judicature  Act,  R.S.O.  1927,  ch.  88,  sec.  23. 

The  judgment  or  order  pronounced  at  the  trial  of  an  action,  and 
afterwards  issued,  recited  that  the  action  came  on  for  trial  without 
a jury,  in  the  presence  of  counsel  for  all  parties,  and  that,  upon 
hearing  read  the  pleadings  and  hearing  the  evidence  adduced  and 
what  was  alleged  by  counsel,  “and  the  plaintiff  by  his  counsel 
consenting.”  This  was  followed  by  the  words;  “This  Court  doth 
order  and  adjudge  that  this  action  be  and  the  same  is  hereby  dis- 
missed as  against  all  of  the  above  named  defendants,”  and  “This 
Court  doth  further  order  and  adjudge  that  the  plaintiff  do  pay  to 
the  defendants  their  costs  of  this  action.”  Nothing  was  said  as 
to  the  consent  of  the  defendants,  and  in  fact  one  of  them  objected:  — 

Held  (Riduell,  J.A.,  dissenting),  that  the  judgment  or  order  was  not 
an  order  “made  with  the  consent  of  parties,”  within  the  meaning 
of  sec.  23  of  the  Judicature  Act,  and  therefore  was  appealable. 
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An  appeal  'by  the  plaintiff  from  the  judgment  of  Logie^  J., 
pronounced  upon  consent  of  counsel  for  the  plaintiff  at  the  trial, 
dismissing  the  action. 

November  6,  1929.  The  appeal  was  heard  by  Latchford^  C.J., 
Riddell,  Hasten,  Orde,  and  Fisher,  JJ.A. 

W.  N.  Tilley,  K.C.,  and  0.  E.  Fleming,  K.C.,  for  the  appellant, 
stated  that  they  relied  not  only  on  the  case  as  generally  presented 
at  the  trial,  but  also  on  the  fact  that  certain  consents  given  by 
counsel  at  the  trial  were  not  authorised,  and  they  wished  to  file 
material  to  shew  the  want  of  authorisation. 

At  this  point  Glyn  Oder,  K.C.,  and  Harrington  Walker,  for 
the  defendants,  respondents,  raised  a preliminary  objection  that 
the  Court  had  no  jurisdiction  to  hear  the  appeal  because  sec.  23 
of  the  Judicature  Act,  R.S.O.  1927,  ch.  88,  precludes  an  appeal 
where  the  judgment  d quo  is  a consent  judgment  within  the  mean- 
ing of  that  section. 

Tilley,  K.C.,  in  answer  to  the  objection,  argued  that  the  appel- 
lant was  not  precluded  from  appealing  in  the  circumstances  of 
the  case.  To  make  consent,  there  must  be  some  kind  of  an  arrange- 
ment between  the  parties  to  the  litigation.  There  must  be  mutual- 
ity. In  this  case  there  was  no*  consensus  ad  idem.  The  judgment 
was  pronounced  upon  the  consent  of  the  plaintiff,  but  without  the 
consent  of  the  defendants:  Royal  Bank  of  Canada  v.  Skene  (1919), 
59  Can.  S.C.R.  211;  Hickman  v.  Berens,  [1895]  2 Ch.  638; 
Holmested’s  Judicature  Act,  4th  ed.,  p.  Ill;  Aldam  v.  Brown, 
[1890]  W.N.  116;  Hadida  v.  Fordliam  and  Sons  Ltd.  (1893),  10 
Times  L.R.  139;  Holt  v.  Jesse  (1876),  3 Ch.  D.  177;  Shepherd  v. 
Robinson,  [1919]  1 K.B.  474;  Little  v.  Spreadhury,  [1910]  2 K.B. 
658,  at  p.  664;  Ainsworth  v.  Wilding,  [1896]  1 Ch.  673.  If  the 
judgment  should  be  deemed  a consent  judgment,  the  plaintiff 
should  be  given  leave  to  appeal. 

Osier,  K.C.,  in  reply  as  to  the  objection,  contended  that  ^^con- 
senC^  in  sec.  23  of  the  Judicature  Act  means  consent  of  any  party. 
No  appeal  can  be  had  by  a consenting  party.  Mutuality  is  not 
necessary:  Neale  v.  Gordon  Lennox,  [1902]  A.C.  465.  The 
consent,  if  it  is  to  be  set  aside,  should  be  as  set  aside  upon  evidence 
taken  at  a trial,  and  not  by  this  Court  upon  affidavits. 

January  17,  1930.  Hasten,  J. A. :— Appeal  by  the  plaintiff 
from  the  judgment  of  Logie,  J.,  dated  the  7th  Hay,  1929,  dis- 
missing the  action  on  the  consent  of  the  plaintiff. 

At  the  opening  of  this  appeal  a preliminary  objection  was 
taken  on  behalf  of  the  respondent  that  sec.  23  of  the  Judicature 
Act,  R.S.O.  1927,  ch.  88,  precluded  any  appeal  'because  the  judg- 
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ment  a quo  is  a consent  judgment  within  the  meaning  of  thai^ 
section.  Whereupon  the  Court  directed  that  the  preliminary 
objection  should  first  be  argued,  and  after  argument  reserved 
judgment  on  the  objection  and  also  reserved  further  consideration 
of  the  appeal  until  after  the  preliminary  objection  had  been  dis- 
posed of. 

The  question  so  raised  is  important,  involving  as  it  does  the 
construction  of  sec.  33  of  the  Judicature  Act  of  Ontario,  E.S.O. 
1937,  ch.  88,  and  the  interpretation  of  the  phrase  ‘^order  made 
with  the  consent  of  parties.’^ 

The  order  in  question,  so  far  as  material  to  the  point  now 
under  consideration,  reads  as  follows: — 

This  action  coming  on  for  trial  this  day  before  this  Court, 
at  the  sittings  holden  at  London  for  the  trial  of  actions  without 
jury,  in  the  presence  of  counsel  for  all  parties;  upon  hearing  read 
the  pleadings  and  hearing  the  evidence  adduced  and  what  is 
alleged  by  counsel  aforesaid  and  the  'plaintiff  bij  his  counsel  con- 
senting : — 

^‘2.  This  Court  doth  order  and  adjudge  that  this  action  be 
and  the  same  is  hereby  dismissed  as  against  all  of  the  above  named 
defendants. 

^^3.  And  this  Court  doth  further  order  and  adjudge  that  the 
plaintiff  do  pay  to  the  defendants  their  costs  of  this  action  forth- 
with after  taxation  thereof.” 

The  defendant  Harrington  Walker  did  not  consent  to  the  terms 
of  the  judgment  in  so  far  as  it  recites  that  it  is  issued  on  consent 
of  the  plaintiff.  His  reason  is  obvious.  Grave  charges  having 
been  made  against  him  personally  in  the  statement  of  claim,  he 
insisted  on  a plain  dismissal  of  the  action  with  costs,  so  that  no 
suggestion  might  ever  arise  that  the  plaintiff  had  been  bought  off 
by  or  through  him.  Hence  the  neat  question  to  be  decided  is 
whether  a judgment  purporting  on  its  face  to  be  issued  on  consent 
of  the  plaintiff  only,  but  against  the  protest  of  a defendant,  is  an 
order  made  with  the  consent  of  parties  within  the  meaning  of 
sec.  33.  That  section  reads  as  follows  : — 

^^Ho  order  of  the  High  Court  Division  or  of  a Judge  thereof 
made  with  the  consent  of  parties  shall  be  subject  to  appeal,  and 
no  order  of  the  High  Court  Division  or  of  a Judge  thereof  as  to 
costs  only  which  by  law  are  left  to  the  discretion  of  the  Court  shall 
be  subject  to  appeal  on  the  ground  that  the  discretion  was  wrongly 
exercised,  or  that  it  was  exercised  under  a misapprehension  as  to 
the  facts  or  the  law  or  on  any  other  ground,  except  by  leave  of 
the  court  or  judge  making  the  order.” 
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App.  Div.  In  my  opinion,  the  judgment  or  order  in  question  is  not  an 
19*30.  order  made  with  the  consent  of  parties,  for  it  was  made  on  the 
■ consent  of  the  plaintiff  hut  not  with  the  consent  of  the  defendant 

17.  Harrington  Walker.  I cannot  bring  myself  to  think  that  an  order 
Walker,  niade  by  ^^consent  of  parties^’  means  an  order  made  by  consent  of 
Hasten,  J.A.  one  party. 

The  discussion  reminds  one  of  Lord  Dundreary’s  remark  in 
Sothern’s  famous  play,  where  he  criticises  the  old  proverb  “Birds 
of  a feather  flock  together.’’  “Of  course  they  flock  together,”  he 
says,  “How  could  one  poor  little  bird  flock  all  by  itself  ?”  And  so 
how  can  one  party  consent  all  alone  ? Surely  he  must  consent  with 
another  so  that  by  agreement  there  arises  a consensus.  But,  if 
it  is  suggested  that  the  plaintiff  consented  with  the  Court  to  the 
dismissal  of  the  action,  such  consent  does  not  fall  within  the  words 
of  the  section,  which  are  “with  the  consent  of  parties,”  and  the 
Court  is  not  a party.  It  seems  to  me  that  the  words  “consent  of 
parties”  predicate  at  least  two  parties  who  concur  in  agreeing  to 
the  specific  terms  of  the  judgment  as  settled  and  entered. 

The  view  which  I have  just  expressed  is  confirmed  by  the  cases 
which  have  been  decided  under  the  corresponding  provision  in  the 
English  Judicature  Act.  That  provision  (sec.  31  of  the  Judicature 
Act  of  1925)  reads  as  follows: — 

“Ho  appeal  shall  lie,  without  the  leave  of  the  Court  or  Judge 
making  the  order,  from  an  order  of  the  High  Court  or  any  Judge 
thereof  made  with  the  consent  of  the  parties.” 

Referring  to  that  provision,  it  is  said  in  DanielTs  Chancery 
Practice,  8th  ed.,  p.  1110:  “To  constitute  consent  there  must 

be  a bargain  between  the  parties,  and  not  a mere  acceptance  of 
the  order  offered.”  In  the  Annual  Practice  of  1929,  p.  214:1,  the 
result  of  the  cases  is  expressed  in  identically  the  same  terms,  and 
in  support  of  the  statement  there  are  quoted  the  following  cases: 
Davis  V.  Chanter  (1848),  2 Ph.  545;  Aldam  V.  Brown,  [1890] 
W.H.  116;  and  Iladida  v.  Fordham  and  Sons  Ltd.,  10  Times  L.R, 
139  I have  perused  and  considered  these  cases,  and  they  appear 
to  me  to  bear  out  the  conclusion  expressed  in  the  text-books.  I 
have  failed  to  find  in  our  own  reports  any  judgment  indicating  a 
different  view. 

For  these  reasons  I am  of  opinion  that  the  order  appealed 
from  is  not  an  order  “made  with  the  consent  of  parties”  within 
the  purview  of  sec.  23  of  the  Ontario  Judicature  Act,  and  that  the 
preliminary  objection  should  be  disallowed  and  the  appeal  heard 
on  the  merits. 

A further  question  was  argued  as  to  whether  the  final  words 
of  sec.  23,  “except  by  leave  of  the  Court  or  a Judge  making  the 
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order/^  apply  to  an  order  made  with  the  consent  of  parties.  If  I 
am  right  in  the  view  which  I have  first  expressed,  this  question 
becomes  immaterial,  bnt  I ought,  perhaps,  to  say  that  I have  been 
unable  to  persuade  myself  that  the  Legislature  had  a deliberate 
intention  of  taking  away  the  right  of  appeal  against  a consent 
order  where  upon  application  for  leave  it  appeared  to  be  a case  in 
which  justice  demanded  that  leave  should  be  granted. 

The  long  controversy  over  the  interpretation  of  sec.  7 of  the 
Canada  Patent  Act,  which  was  finally  determined  by  the  Privy 
Council  in  the  case  of  Pope  Appliance  Corporation  v.  Spanish 
River  Pulp  and  Paper  Mills  Ltd.,  [1929]  A.C.  269,  at  p.  283  et 
seq,,  shews  how  little  weight  is  to  be  attached  to  grammatical  rules 
when  opposed  to  other  considerations ; and  the  historical  argument 
respecting  the  changes  in  what  is  now  sec.  23  of  the  Judicature 
Act,  as  presented  to  us  by  Mr.  Tilley,  has  convinced  me  that  the 
final  clause  of  sec.  23  does  apply  to  orders  made  with  the  consent 
of  parties. 

If  the  view  which  I have  first  expressed  does  not  prevail,  then 
opportunity  should  be  afforded  to  the  appellant  to  apply  for  leave 
to  appeal. 

Cede  and  Fishee^  JJ.A.,  agreed  with  Master,  J.A. 

Latchfoed,  C.  J.  : — I have  had  the  advantage  of  reading  the 
opinion  of  my  learned  brother  Hasten  on  the  preliminary  objection 
to  the  appeal,  and  agree  that  the  judgment  is  not  an  ^^order  made 
with  the  consent  of  the  parties.^’  One  defendant  not  only  did  not 
consent,  but  expressly  refused  to  consent  to  the  order  made. 

I would  overrule  the  objection  taken,  and  direct  that  the  appeal 
proceed — ^costs  in  the  cause  to  the  plaintiff  in  any  event  of  the 
appeal. 

Eiddell,  J.A. : — This  is  an  appeal  from  the  judgment  of  Mr. 
Justice  Logie  at  the  trial,  given,  as  it  is  claimed,  by  consent;  we 
called  for  argument  upon  the  question  whether  this  Court  has 
jurisdiction  under  the  circumstances  to  entertain  the  appeal.  This 
point  was  fully  and  ably  argued  and  is  now  to  be  decided. 

The  legislation  to  be  interpreted  is  E.S.O.  1927,  ch.  88,  sec. 
23,  which  reads : — 

“23.  No  order  of  the  High  Court  Division  or  of  a Judge 
thereof  made  with  the  consent  of  parties  shall  be  subject  to  appeal, 
and  no  order  of  the  High  Court  Division  or  of  a Judge  thereof 
as  to  costs  only  which  by  law  are  left  to  the  discretion  of  the  Court 
shall  be  subject  to  appeal  on  the  ground  that  the  discretion  was 
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wrongly  exercised,  or  that  it  was  exercised  under  a misapprehen- 
sion as  to  the  facts  or  the  law  or  on  any  other  ground,  except  hy 
leave  of  the  court  or  judge  making  the  order.^^ 

It  is  contended  by  the  appellant  (1)  that  the  present  is  not  the 
case  of  ^^an  order  . . . made  with  the  consent  of  parties’^ 

within  the  meaning  of  the  Act,  and  (2)  that,  if  it  is,  an  appeal 
may  he  had  ^%y  leave  of  the  . . . Judge  making  the  order,” 

and  we  should  adjourn  the  hearing  of  the  appeal  to  give  him  an 
opportunity  to  obtain  such  leave. 

It  will  be  convenient  to  examine  the  latter  proposition  at  once. 

The  original  legislation  is  to  be  found  in  the  Ontario  Judica- 
ture Act,  1881,  44  Viet.  ch.  5,  sec.  32,  in  the  following  language 
taken  from  the  English  Act: — 

^^32.  No  order  made  by  the  High  Court  of  Justice  or  any  Judge 
thereof,  by  the  consent  of  parties,  or  as  to  costs  only  which  by  law 
are  left  to  the  discretion  of  the  Court,  shall  be  subject  to  any 
appeal,  except  hy  leave  of  the  Court,  or  Judge,  making  such  order.” 

The  same  language  was  employed  in  subsequent  legislation  and 
revision,  appearing  for  the  last  time  as  R.S.O.  1897,  ch.  51,  sec. 
72.  The  Legislature  in  1913  made  a change  in  the  provisions 
prohibiting  appeals  by  the  Act  3 & 4 Geo.  V.  ch.  19,  sec.  24,  intro- 
ducing the  present  wording,  which  was  continued  in  R.S.O.  1914, 
ch.  56,  sec.  24. 

It  is”  an  elementary  rule  of  law  as  of  logic  that  a ' change  in 
terminology  primd  fade  indicates  a change  in  meaning;  and  here 
it  seems  to  me  the  change  in  terminology  is  most  significant.  In 
the  former  legislation,  there  is  obviously  one  genus  of  case  in  which 
an  appeal  is  to  be  taken  only  by  leave;  in  that  genus  are  two 
species,  viz.  (1)  orders  made  by  ^^consent  of  parties,”  and  (2) 
orders  as  to  costs  only  which  are  left  to  the  discretion  of  the  Court. 
Concerning  these  two  classes  of  orders,  they  are  not  to  be  subject 
to  any  appeal  except  by  leave.  In  the  present  legislation  there 
are  two  distinct  classes  of  case,  two  genera,  for  each  of  which 
provision  is  made  in  a separate  sentence  with  a separate  subject 
and  predicate,  a separate  nominative  and  a separate  verb;  in  the 
former  legislation  we  find  but  one  subject  and  one  predicate,  one 
nominative  and  one  verb,  the  provision  for  consent  orders  not 
being  complete  without  the  remainder  of  the  single  sentence.  In 
the  present  legislation  we  find  a full  and  complete  provision  made 
for  consent  cases,  then  an  additional  provision  made  for  other 
cases,  introduced  by  the  conjunction  ^^and,”  which  to  my  mind 
clearly  indicates  a new  and  different  class  with  new  and  different 
characteristics — not,  as  before,  two  species  united  by  an  ^^or”  and 
having  the  same  characteristics  of  non-appealability. 
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I am  of  opinion  that  the  provision  as  to  consent  cases  term- 
inates with  the  logical  predicate  of  the  first  sentence  and  the  words 
‘^shall  he  subject  to  appeal,”  where  they  first  appear. 

In  this  connection  it  is  not  without  significance  that  the  Act 
of  1913  does  not  come  by  way  of  amendment  of  previous  statutes  ; 
the  previous  statutes  are  expressly  repealed,  and  this  is  a new  and 
substantive  Act:  sec.  125.  The  underlying  reason  for  different 
provisions  for  the  two  genera — where  an  order  is  made  in  the 
discretion  of  a Judge,  it  may  well  be  that  his  reasons,  the  actuating 
reasons,  are  known  only  to  himself,  and  he  be  not  sure  that  his 
discretion  has  been  rightly  exercised — in  such  a case,  it  is  emin- 
ently proper  that  there  should  be  an  appeal  if  the  Judge  permits 
it;  but  in  the  case  of  a consent  order,  with  which  the  discretion 
of  the  Judge  has  or  may  have  nothing  to  do,  it  is  difficult  to  see 
why  an  appeal  should  be  allowed  in  one  case  and  denied  in  another, 
the  right  depending  upon  the  permission  of  a Judge  who  had  not 
exercised  his  discretion  but  simply  carried  into  effect  what  had 
been  agreed  upon  aliunde. 

To  the  same  conclusion  impels  the  maxim,  which  has  been 
characterised  as  a rule  of  logic  and  of  law — I add,  also  of  grammar 
and  of  common  sense — Ad  proximum  antecedens  fiat  relatio  nisi 
impediatur  sententia,  which  will  be  found  fully  and  accurately 
discussed  in  Broom’s  Legal  Maxims,  9th  ed.,  pp.  438,  439 — and  I 
do  not  say  -more  than  that  by  that  rule,  not,  of  course,  universal 
and  unyielding,  the  leave  spoken  of  applies  only  to  the  immediately 
preceding  class  of  case. 

It  seems  to  me  that  we  can  entertain  no  appeal  in  the  case  of 
an  ‘‘order  . . . made  with  the  consent  of  parties,”  whether 

the  appeal  is  or  is  not  “by  leave  of  the  . . . Judge and  that 
the  leave  of  the  Judge  is  effective  to  give  us  jurisdiction  only  in 
the  latter  mentioned  class  of  case. 

Whether,  were  the  opposite  conclusion  to  be  arrived  at,  we 
should  now  stay  the  appeal  to  enable  the  appellant  to  obtain  the 
leave  of  the  trial  Judge,  under  all  the  circumstances  of  the  case  I 
do  not  determine;  nor  do  I consider  the  probability  or  the  pro- 
priety of  the  trial  Judge,  after  yielding  to  the  urgent  pressure  of 
the  plaintiff  and  against  the  will  of  the  defendant,  and  directing 
the  judgment  to  be  entered  as  the  plaintiff  wished  it  in  a form 
against  which  the  defendant  protested  to  the  last,  then  on  the 
request  of  the  party  who  had  induced  him  to  direct  judgment  to 
be  entered  as  on  his  consent,  giving  leave  to  him  to  appeal  from 
the  judgment  he  had  asked  for — without  making  any  adjudication, 
I would  say  that  this  would  savour  of  absurdity  and  great  unfair- 
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ness  to  the  party  upon  whom  the  judgment  was,  at  the  instance 
of  the  appealing  party,  forced. 

The  first  question  remains  for  decision,  viz.,  is  the  present  a 
judgment  within  the  meaning  of  the  section,  under  the  words 
^^order  ....  made  with  the  consent  of  parties?’^ 

Riddell,  J.A.  Mr.  Tilley  candidly  admitted  that  such  a judgment  is  an 
^^ordeP'’  within  the  meaning  of  the  section;  and  that  point  need 
not  be  discussed  further  than  to  say  that  the  section  has  been 
uniformly  so  construed  in  our  Courts.  The  judgment  as  taken  out 
by  the  defendant,  including  the  recitals,  reads  as  follows : — 

‘^1.  This  action  coming  on  for  trial  this  day  before  this  Court, 
at  the  sittings  holden  at  London  for  the  trial  of  actions  without 
jury,  in  the  presence  of  counsel  for  all  parties;  upon  hearing  read 
the  pleadings  and  hearing  the  evidence  adduced  and  what  is  alleged 
by  counsel  aforesaid,  and  the  plaintiff  by  his  counsel  consent- 
ing:— 

■ ^‘2.  This  Court  doth  order  and  adjudge  that  this  action  be  and 
the  same  is  hereby  dismissed  as  against  all  of  the  above  named 
defendants. 

‘^3.  And  this  Court  doth  further  order  and  adjudge  that  the 
plaintiff  do  pay  to  the  defendants  their  costs  of  this  action  forth- 
with after  taxation  thereof.^’ 
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It  will  be  observed  that  in  the  recital  or  preamble  (not  in  the 
operative  part)  it  is  stated,  ^The  plaintiff  by  his  counsel  consent- 
ing.^’ In  the  case  Re  Justin,  a Solicitor  (1898),  18  P.R.  125,  the 
head-note  reads : “There  can  be  no  appeal  from  an  order,  appear- 
ing on  its  face  to  be  made  by  consent,  unless  by  leave  of  the  Court  or 
Judge  making  it,  even  though  the  appeal  is  on  the  ground  that  no 
consent  was  given.”  The  printed  report  not  containing  sufficient 
to  justify  the  head-note,  I,  early  in  my  judicial  life,  took  occasion 
to  inquire  of  the  late  Chancellor  whether  the  Divisional  Court  had 
decided  in  that  case  that,  if  the  order  from  which  appeal  was  to  be 
taken  appeared  on  its  face  to  be  made  by  consent,  the  Court  would 
so  consider  it  without  regard  to  what  was  alleged;  I was  assured 
that  such  was  the  decision  of  the  Court,  and  I followed  it,  against, 
my  own  opinion,  formed  after  great  consideration.  We  are  in  this 
Court  not  bound  by  the  decision  of  a Divisional  Court  under  the 
former  practice ; and  I have  no  hesitation  in  expressing  my  opinion 
that  the  rule  above  stated  cannot  be  sustained.  I think  that  the 
Court  is  not  concluded  by  the  form  of  the  order,  but  can — and,  if 
necessary,  should — examine  the  proceedings  resulting  in  the  order 
to  determine  whether  the  order  was  such  an  order  as ' stated. 
I think  that  in  the  present  case  we  should  examine  the  proceedings 
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at  the  trial  and  determine  for  onrselves  what  the  fact  is;  and  I 
accede  to  that  extent  to  the  argument  of  Mr.  Tilley. 

Turning  now  to  the  proceedings  at  the  trial,  we  find  that  after 
the  learned  Judge,  Mr.  Justice  Logie,  had  ruled  out  some  evidence, 
which  the  plaintiff  was  offering,  it  is  stated  that : — 

‘‘(Mr.  Grant  and  Mr.  Osier  (leading  counsel  for  plaintiff  and 
defendant  respectively)  at  this  point  had  a discussion  with  his 
Lordship,  which  was  inaudible  to  the  reporter,  following  which 
his  Lordship  retired  to  his  room,  and  Mr.  Osier  and  Mr.  Grant 
had  a discussion  between  themselves.  His  Lordship  returned  to  the 
bench  at  10.25  a.m.) 

“Mr.  Grant : We  have  arranged  that  matter,  my  Lord.  I wish 
my  friend  would  consent  to  our  withdrawing  the  record  on  our 
undertaking  to  pay  costs. 

“Mr.  Osier:  I have  explained  to  my  friend  that  my  client 

could  not  be  party  to  any  settlement  of  this  action. 

“His  Lordship:  Well,  by  consent,  action  dismissed  with  costs. 

“Mr.  Osier:  Not  by  consent,  my  Lord. 

“Mr.  Grant:  I am  consenting. 

“His  Lordship:  Have  you  finished  your  case? 

“Mr.  Grant:  Yes,  my  Lord. 

“His  Lordship:  Then  I will  dismiss  it  with  costs. 

“Mr.  Grant:  No,  no,  I donT  want  that,  my  Lord. 

“Mr.  Osier:  Well,  I am  afraid  that  is  the  only  thing  I can  do. 

“Mr.  Grant : My  friend  wants  to  destroy  my  chance  of  getting 
anything.  I said  I would  consent  to  the  dismissal  of  the  action ; 
I am  consenting. 

“Mr.  Osier:  I have  explained  to  my  friend,  both  I and  my 

client  have  great  sympathy  for  my  learned  friend’s  Jient  in  the 
circumstances,  but,  having  regard  to  the  charges  that  were  made 
in  the  pleadings  and  in  the  newspapers — 

“Mr.  Grant:  I will  withdraw  those  charges. 

“Mr.  Osier:  I cannot  consent  to  anything  but  the  dismissal 
with  costs. 

“Mr.  Grant:  Well,  I will  consent  to  a dismissal  with  costs,  if 
we  can’t  get  any  other  terms. 

“Mr.  Osier : If  my  learned  friend  withdraws  the  charges — 

“Mr.  Grant : I said  that  I would  do  that. 

“His  Lordship  : Yes,  he  said  he  withdrew  them. 

“Mr.  Osier : Then  I ask  for  a dismissal  of  the  action  with  costs. 

“Mr.  Grant:  Yes,  by  consent. 

“Mr.  Osier:  I ask  for  it.  I am  entitled  to  it  as  a matter  of 
right. 
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Orant : I have  not  argued  my  case  yet.  Surely  we  are 

consenting  to  what  is  being  done  now. 

^^Mr.  Osier:  I am  insisting  upon  my  rights. 

^‘His  Lordship : Well,  this  action  is  dismissed  with  costs. 

^^Mr.  Grant:  Will  your  Lordship  say  by  consent — by  consent 

of  the  plaintiff. 

^^Mr.  Osier : I thought  it  might  not  have  been  inappropriate 
in  the  circumstances  that  my  learned  friend^s  client  should  apologise 
for  having  made  the  charges.  That  is  for  my  learned  friend  to  say. 

^^His  Lordship : Mr.  Grant  withdraws  all  charges.  In  fact, 

in  the  box  there  were  no  charges. 

^'^Mr.  Osier : There  were  no  charges  in  the  box. 

^^His  Lordship : I could  see  quite  plainly  that  the  plaintiff 

hesitated  to  bring  a charge  of  actionable  non-disclosure  or  any- 
thing of  that  kind  against  his — 

^^Mr.  Grant : My  Lord,  I have  not  argued  my  case,  and  surely — 

“His  Lordship:  I know.  Well,  what  are  you  going  to  do?  I 
have  endorsed  the  record:  ‘This  action  is  dismissed  with  costs.’ 

“Mr.  Osier : I would  only  suggest  to  my  learned  friend  that  he 
might  consider  the  advisability  of  apologising  for  having  made  the 
charges,  but  that  is  entirely  for  him  and  his  client. 

“His  Lordship : If  you  like  I will  add  the  words  ‘by  consent  ' 

of  the  plaintiff.’ 

“Mr.  Grant:  That  is  what  I ask,  my  Lord. 

“His  Lordship  : Well,  there  is  no  harm  in  that  that  I see. 

“Mr.  Osier:  My  Lord,  may  we  have  our  exhibits  out? 

“His  Lordship:  Yes,  certainly,  the  order  may  go.” 

We  are  told  that  Mr.  Winnett,  junior  counsel,  as  well  as 
solicitor,  for  the  plaintiff,  did  not  consent  to  this,  but  did  not  make 
open  objection  to  the  Court,  supposing  that  he  had  no  right  to 
take  a position  opposed  to  that  of  his  leader.  Some  years  ago  the 
matter  was  much  discussed  and  of  much  interest.  This  was  due,  to 
a great  extent,  to  the  proceedings  in  the  Privy  Council  in 
International  Bridge  Co.  v.  Canada  Southern  Railivay  Co.  (1883), 

8 App.  Cas.  723.  The  point  is  not  mentioned  in  the  official  report, 
but  a fairly  full  report  of  the  case  upon  this  point  is  in  19  C.L.J. 
358.  In  the  Court  of  Appeal  (1882),  7 A.R.  226,  it  was  said  “that 
junior  counsel  are  not  at  liberty  to  take  positions  in  argument 
which  conflict  with  the  positions  taken  by  their  senior  counsel” 
(p.  228).  In  the  Judicial  Committee,  according  to  stenograp'hic 
report,  of  which  there  were  many  copies  made  at  the  time  in 
Ontario,  the  fact  ( if  it  was  a fact)  that  the  junior  had  obtained 
the  leave  of  his  senior  was  not  mentioned,  and  formed  no  part  for 
the  foundation  for  the  remarks  of  the  Lord  Chancellor,  as  reported 
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on  p.  358  of  19  C.L.J.  It  was  the  impression  at  the  time  that  the 
Privy  Council  considered  that  junior  counsel  had  the  same  rights 
as  senior  counsel  and  were  not  bound  to  follow  their  leaders ; and, 
speaking  for  myself,  I think  that  junior  counsel  have  the  right — 
and  with  the  right  often  the  duty — to  state  their  own  views,  how- 
ever they  may  disagree  with  those  of  their  leaders. 

However,  this  discussion  is  academic.  Junior  counsel,  sitting 
in  Court  hearing  the  discussion  going  on,  took  no  means  to  bring 
to  the  attention  of  the  Judge  what  he  considered  the  rights  of  his 
client;  but  sat,  so  far  as  appears  by  the  transcript  of  proceedings, 
in  silence — silen.ce  is  said  to  give  consent,  and  consent  should  be 
considered  as  given  in  the  present  case — at  least,  so  far  as  that  may 
affect  the  position  of  the  defendant,  who  knew  nothing  of  the 
want  of  assent  and  was  strenuously  resisting  any  reference  to  con- 
sent in  the  judgment.  Be  non  appn-rentihus  et  non  exisientihus 
cadem  est  ratio. 

I am  of  the  opinion  from  an  examination  of  the  proceedings 
at  the  trial  that  the  plaintiff  must  be  held  to  have  been  consenting 
to  the  judgment — it  may  be  that  a judgment  would  have  been 
given  dismissing  the  action  without  any  such  consent;  and  the  in- 
timation of  opinion  by  the  trial  Judge  would  seem  to  be  reasonably 
conclusive  in  that  view ; but  no  expression  of  opinion,  no  expression 
of  intention,  however  strong  and  positive,  is  the  judgment  of  the 
Judge;  he  is  not  bound  by  any  such  expression  made  during  or 
after  the  trial,  or  even  by  his  endorsement  of  the  record  or  settling 
the  form  of  the  judgment — he  has  the  right  to  change  his  mind 
after  all  that,  and  does  not  become  functus  offidio  until  the  judg- 
ment has  *^^passed  the  seal,”  i.e.,  has  become  the  judgment  of  the 
Court. 

Influenced,  rightly  or  wrongly,  by  the  strenuous  pressure  of 
the  plaintiff  through  his  counsel,  the  Judge  finally  directed  that  the 
judgment  should  go  dismissing  the  action  by  the  consent  of  the 
plaintiff. 

We  must  examine  with  care  the  precise  terminology  of  the  Act 
to  see  exactly  what  is  meant.  The  section  does  not  say  ^^No  order 
....  based  on  the  agreement  of  the  parties,”  so  as  to  require 
an  agreement  between  the  parties  to  come  within  the  rule — nor  does 
it  say  ^^Ho  order  ....  based  upon  the  consent  of  the  parties,” 
so  as  to  exclude  every  order  from  the  operation  of  the  section  which 
is  not  the  product  of  such  consent — all  that  is  required  is  that  the 
order  is  made  with  the  consent  of  parties,  that  such  consent  is  a 
concomitant  of  the  order,  not  necessarily  that  it  is  the  cause  or 
basis  of  the  order.  I^or  does  it  say  ^‘hj  and  with  the  consent,  etc.” 
If  the  Judge  has  fully  made  up  his  mind  as  to  the  order  he  will 
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make  and  so  states  to  tke  parties,  and  then  the  parties  say  they 
consent  to  the  order  he  has  determined  to  make,  the  order  is  as 
truly  and  as  fully  made  with  the  consent  of  the  parties  as  if  the 
parties,  before  the  Judge  had  made  up  his  mind,  had  got  together, 
made  an  agreement,  and  communicated  to  the  Judge  the  order  they 
ha;d  agreed  upon.  The  section  says  in  effect : “You  must  not  blow 
hot  and  cold;  if  at  any  time  before  the  order  is  actually  made  and 
while  you  are  in  a position  to  protest  against  it,  you  express  your 
consent  to  it,  you  cannot  afterwards  effectually  withdraw  that 
consent  and  appeal  from  the  order  to  which  you  consented.^^ 

Nor  do  I think  that  the  section  covers  only  such  orders  as 
both  parties  consent  to ; I read  the  language  as  precluding  any  one 
who  consents  to  an  order  from  afterwards  questioning  it,  from 
afterwards  appealing  from  it — any  other  interpretation,  it  seems 
to  me,  would  result  in  an  absurdity,  allowing  a party  to  ask  for  a 
particular  judgment,  to  press  for  it,  and  then  turn  round  and  con- 
tend that  what  he  asked  should  never  have  been  granted.  Could 
absurdity  be  carried  to  a greater  height?  I decline  to  consider 
that  the  Legislature  could  possibly  have  meant  anything  so  absurd. 

That  the  section  reads  “consent’^  and  not  “agreement’  or 
similar  language  has  some  significance;  but  I am  content  to  base 
my  judgment  on  the  glaring  absurdity  of  permitting  any  one  who 
has  asked  for  a judgment  to  contend  in  an  appeal  that  his  request 
should  not  have  been  granted.  Even  if  the  consent  of  both  parties 
were  considered  necessary,  I think  this  consent  is  found  in  the 
present  case.  Mr.  Osier  was  contending  for  a judgment  dismiss- 
ing the  action,  simpUciter,  Mr.  Grant  was  asking  that  the  consent 
of  the  plaintiff  should  be  noted,  and  so  the  Judge  directed;  but 
the  operative  part  of  the  judgment,  the  judgment  proper,  the  judg- 
ment in  law,  is  a dismissal  of  the  action  simpUciter it  is  true  that 
the  consent  of  the  plaintiff  is  noted  in  the  recitals  or  preamble, 
but  that  is  no  part  of  the  operative  judgment,  and  may  be 
neglected. 

Nothing  in  this  judgment  should  preclude  the  plaintiff  taking 
any  proceedings  he  may  be  advised  to  get  rid  of  the  effect  of  the 
consent  given  by  his  counsel. 

For  the  reasons  stated,  I am  of  opinion  that  we  have  no  juris- 
diction to  entertain  this  appeal;  and  it  should  be  dismissed  with 
costs. 


Appeal  allowed  (Riddell,  A .K.,  dissenting) . 
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[APPELLATE  DIVISION.] 

Ee  Dominion  Combing  Mills  Ltd. 

Qompanif — Winding-up — Shareholder — Whether  Properly  made  Con- 
tril)utory — Contract — Consideration — Inquiry  as  to  Adequacy. 

An  agreement  was  entered  into  between  two  joint-stock  companies, 
the  C.  company  and  the  D.  company,  whereby  the  D.  company  was 
to  receive  all  the  C.  company’s  stock,  preferred  and  common,  for 
certain  lands,  buildings,  and  machinery,  and  $200,000  cash  to  supply 
the  C.  company  with  working  capital.  The  D.  company  did  not 
subscribe  for  the  C.  company’s  stock  in  the  ordinary  way — it  entered 
into  no  undertaking  to  pay  for  the  shares  it  was  to  get  according  to 
their  full  par  value  in  cash  or  to  be  subject  to  calls  thereon.  In  the 
books  of  the  C.  company  appeared  a statement  indicating  (by  the 
inclusion  of  a sum  for  "goodwill”)  that  the  company  was  getting 
full  face-value  for  its  stock;  but  that  was  no  part  of  the  contract 
between  the  companies.  The  D,  company  carried  out  its  undertaking 
and  gave  the  C.  company  all  that  was  agreed  upon.  The  C.  company 
having  been  ordered  to  be  wound  up  and  the  D.  company  having 
made  an  authorised  assignment  in  bankruptcy,  the  Master  in  the 
winding-up  procedings  declared  the  trustee  in  bankruptcy  of  the 
D.  company,  as  the  holder  of  shares  which  had  not  been  paid  for, 
to  be  a contributory,  and  this  was  affirmed  by  a Judge: — 

Held,  upon  appeal,  that,  the  agreement  not  having  been  set  aside,  the 
adequacy  of  the  consideration  could  not  be  inquired  into  in  this 
winding-up  proceeding,  and  the  liquidator  of  the  C.  company  could 
not  impeach  the  instrument  w^Hich  embodied  the  transaction  and 
at  the  same  time  seek  to  enforce  it. 

The  shares  were  therefore  to  be  considered  as  fully  paid  and  the 
trustee  was  not  liable  as  a contributory. 

Review  of  the  authorities. 

In  re  Wragg  Ltd.,  [1897]  1 Ch.  796,  specially  referred  to. 

An  appeal  by  the  trustee  in  bankruptcy  of  the  Dominion 
Development  Corporation  from  an  order  of  KellY;,  J.,  dismissing 
the  appellant's  appeal  from  the  order  of  the  Master  in  a winding-up 
proceeding  declaring  the  appellant  a contributory  in  respect  of 
8,075  shares  of  the  common  stock  of  Dominion  Combing  Mills 
Ltd.,  valued  at  $363,375. 

December  2,  1929.  The  appeal  was  heard  by  Latchfoed,  C.J., 
Eiddell,  Masten,  Cede,  and  Fishee,  JJ.A. 

J.  M.  Macintosh,  for  the  appellant,  argued  that  the  trustee  in 
bankruptcy  of  the  Dominion  Development  Corporation  should  not 
have  been  made  a contributory  in  respect  of  8,075  shares  of  the 
common  stock  of  the  Dominion  Combing  Mills  Ltd.,  in  the  wind- 
ing-up  of  the  latter  company,  because  these  shares  were  issued  to 
the  Development  Corporation  as  fully  paid-up,  and  were  in  fact 
fully  paid  for  by  the  Development  Corporation.  As  the  liquidator 
of  Dominion  Combing  Mills  affirms  the  contract  between  the  two 
companies  in  respect  of  the  shares  in  question,  he  must  abide  by 
its  terms:  Palmer’s  Company  Precedents,  13th  ed.,  part  II.,  p. 
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573;  Masten  & Fraser’s  Company  Law,  3rd  ed.,  pp.  1083  and  1084  ; 
In  re  Wmgg  Ltd.,  [1897]  1 Ch.  796;  In  re  Almada  and  Tirito  Co. 
(1888),  38  Ch.  D.  415;  Toronto  Fimince  Corporation  Ltd.  and 
Cook  V.  Banking  Service  Corporation  Ltd.  (1925-6),  57  O.L.E.  514, 
59  O.L.E.  278;  Banking  Service  Corporation  Ltd.  y.  Toronto 
Finance  Corporation  Ltd.;  [1928]  A.C.  333;  Lindsay  v.  Imperial 
Steel  and  ^Yire  Co.  (1910),  21  O.L.E.  375;  Arnofs  Case  (1887), 
36  Oh.  D.  702;  In  re  Macdonald  Sons  & Co.,  [1894]  1 Oh.  89. 

G.  N.  Shaver,  K.C.,  for  the  liquidator  of  the  Dominion  Comb- 
ing Mills  Ltd.,  respondent,  contended  that,  as  the  bargain  between 
the  two  companies  was  an  unreasonable  one,  in  that  the  Develop- 
ment Corporation  did  not  give  adequate  consideration  for  the 
shares,  it  was  ulLn  vires  the  Dominion  Combing  Mills  Ltd.,  and  the 
trustee  was  properly  made  a contributory : In  re  Alkaline  Reduc- 
tion Syndicate  Ltd.  (1896),  45  W.E.  10;  In  re  James  Pitkin  (Y 
Co.  Ltd.  (1916),  85  L.J.  Ch.  318;  In  re  Addlestone  Linoleum  Co. 
(1887),  37  Ch.  D.  191;  F.t  p.  Sandys  (1889),  42  Ch.  D.  98;  In  re 
Theatrical  Trust  Ltd.,  Chapmans  Case,  [1895]  1 Ch.  771;  In  re 
Almada  and  Tirito  Co.,  38  Cii.  D.  415;  Union  Bank  v.  Alomis 
(1900),  27  A.E.  396. 

January  17.  Fisher,  J.A.: — This  is  an  appeal  from  the  judg- 
ment of  Kelly,  J. 

Shortly,  the  facts  are  these : The  Dominion  Combing  Mills 

Ltd.  was  on  the  17th  March,  1921,  incorporated  under  the 
Ontario  Companies  Act,  and  at  that  time  had  no  assets.  This 
company  had  the  right  to  issue  10,000  preferred  shares  of  $100 
each,  and  30,000  common  shares  at  $50  each,  a total  capitalisation 
of  $2,500,000.  The  Dominion  Development  Corporation  was  also 
incorporated  under  the  Ontario  Companies  Act,  in  1921,  and  it, 
too,  had  no  assets. 

On  the  14th  June,  1921,  these  two  companies  entered  into  a 
written  agreement  under  the  termjs  of  which  the  development 
corporation,  described  therein  as  the  ^S-endors,”  agreed  to  procure 
a leasehold  site  in  Toronto  for  the  purpose  of  erecting  a plant  for 
the  combing  company;  to  erect  a factory  at  a cost  of  not  less  than 
$200,000 ; to  equip  the  factory  with  machinery,  etc. ; to  discharge 
all  liens,  etc.,  thereon;  and  to  pay  the  combing  company  $200,000 
in  cash  for  working  capital. 

The  combing  company,  described  as  the  ‘^^purchasers,”  in  con- 
sideration of  the  covenants  contained  in  this  agreement,  agreed 
forthv/ith  to  issue  and  allot  to  the  development  corporation  10,000 
fully  paid-up  and  non-assessable  preferred  shares,  of  the  par  value 
of  $100  each,  and  30,000  fully  paid-up  and  non-assessable  common 


LXV.] 


ONTAEIO  LAW  EEPOETS. 


67 


shares  of  the  company,  of  the  par  value  of  $o0  each.  The  combing 
company,  by  by-law  of  the  directors  and  the  shareholders,  ratified 
this  agreement  on  the  same  day  as  the  agreement  was  entered  into. 

Apart  from  a subsequent  agreement  dated  the  7th  January, 
19'24,  agreeing  to  change  the  site,  which  was  to  be  in  the  Toronto 
Harbour,  to  Trenton,  Ontario,  and  accepting  certain  machinery 
in  lieu  of  that  referred  to  in  the  same  agreement,  it  is  admitted 
that  the  agreement  was  carried  out,  and  in  consideration  therefor 
the  combing  company  issued  and  allotted  all  its  stock,  both  pre- 
ferred and  common,  to  the  development  corporation ; that  that  com- 
pany paid  in  cash,  procured  a factory  and  equipment  and  the 
machinery,  etc.,  in  all  of  the  value  of  $1,149,980.02;  and  there- 
after the  combing  company  carried  on  business  at  Trenton, 
Ontario,  until  a liquidator  was  appointed  by  order  dated  the  10th 
T'ebruar}',  1928. 

On  the  17th  December,  1928,  the  development  corporation  made 
an  authorised  assignment  in  bankruptcy.  In  the  course  of  the 
winding-up  of  the  combing  company,  the  trustee  of  the  develop- 
ment corporation,  in  his  representative  capacity,  was  listed  as  a con- 
tributory for  40,000  common  shares  of  the  combing  company,  upon 
which  it  is  claimed  there  was  unpaid  and  due  the  sum  of 
$350,019.98. 

The  Master,  Mr.  Garrow  (now  Mr.  Justice  Garrow),  on  the 
matter  coming  before  him,  found,  for  reasons  given  in  writing, 
that  the  preferred  shares  must  be  considered  as  fully  paid,  but 
^hhat  the  common  shares  should  be  treated  as  being  paid  only  to 
the  extent  of  $149y9'80.82,  heing  the  difference  between  the  value  of 
the  benefits  received  and  the  face  value  of  the  preferred  shares, 
and,  following  Toronto  Finance  Corporation  Lid.  and  Cook  v. 
Banking  Service  Corporation  Ltd.,  57  O.L.E.  514,  59  O.L.E.  278, 
and  Banking  Sendee  Corporation  Ltd.  y.  Toronto  Finance  Cor- 
poration Ltd..  [1928]  A.C.  333,  and  what  was  said  by  Ferguson, 
J.A.,  at  p.  283  of  59  O.L.E.,  placed  the  trustee  of  the  development 
corporation  on  the  list  of  contributories  as  being  the  holder  of  8,075 
common  shares,  valued  at  $363,375,  which  had  not  been  paid  for. 

From  the  Master’s  order  an  appeal  was  taken  before  Kelly, 
J.,  and  he,  for  the  reasons  given  by  the  learned  Master,  dismissed 
the  appeal. 

The  contest  resoh-es  itself  into  a claim  made  by  the  liquidator 
of  the  combing  company  under  the  IVinding-up  Act,  against  the 
trustee  of  the  development  corporation  under  the  Bankruptcy  Act, 
and  the  sole  question  for  determination  is : was  there  aii3dhing  due 
by  the  development  corporation  to  the  combing  company  on  any  of 
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the  common  shares  at  the  time  the  combing  company  went  into 
liquidation,  and,  if  so,  how  much? 

No  fraud  or  collusion  is  suggested  in  connection  with  the  agree- 
ment, and  the  transaction  is  not  attacked  as  ultra  vires  under  sec. 
102  (2)  of  the  Ontario  Companies  Act,  R.S.O.  1927,  ch.  218. 

What  counsel  for  the  liquidator  now  complains  of  is,  that  the 
bargain  these  two  companies  entered  into  was  an  unreasonable 
one,  or,  in  other  words,  the  development  corporation  did  not  give 
adequate  consideration  for  the  combing  company's  shares. 

The  serious  difficulty  in  the  way  of  the  liquidator  is,  that  he 
is  faced  with  an  agreement  that  has  not  been  attacked,  and  until 
it  is  set  aside  must  be  considered  as  binding.  The  effect  of  what 
the  Master  did  was  to  alter  the  terms  of  the  agreement  by  read- 
ing into  it  something  that  w^as  not  there.  It  may  be  that,  had 
the  agreement  been  attacked  by  the  liquidator  on  the  ground  that 
there  was  a deliberate  attempt  to  issue  the  shares  of  the  combing 
company  at  a discount,  contrary  to  sec.  102  (2)  of  the  Companies 
Act,  it  would  have  been  declared  ultra  vires,  but,  until  that 
has  been  done,  what  possible  right  can  there  be  in  a winding- 
up  proceeding  in  the  ^Master’s  office  for  the  Master  to  ignore  the 
terms  of  the  agreement  and  set  up  a new  one? 

It  appears  from  the  reasons  of  the  Master  and  the  observations 
of  Kelly,  J.,  in  appeal,  that  there  was  found  in  the  books  of  the 
combing  company,  after  the  agreement  was  entered  into,  an  item 
of  $1,350,019.19  as  an  asset,  under  the  head  of  goodwill,  when  in 
fact  there  was  no  goodwill,  and  it  has  held  that,  because  there  was 
no  goodwill,  there  was  adequate  consideration  only  for  the  pre- 
ferred shares  and  a sum  equivalent  to  $5  on  the  common  shares; 
but  without  some  evidence  why  should  the  learned  Master  have 
assumed  that  the  development  corporation  was  a party  to  or  had 
any  knowledge  of  this  entry,  and,  until  it  has  been  proved  that  the 
development  corporation  was  a party  to  the  making  of  that  entry  of 
goodwill,  what  right  is  there  to  say  that  the  development  corpor- 
ation’s purchase  should  be  affected  by  the  entry  of  goodwill  ? 

So  far  as  I can  discover,  the  Master  had  no  evidence  whatever, 
other  than  the  item  of  goodwill,  upon  which  he  could  arrive  at  a 
conclusion  as  to  what  amount,  if  any,  there  was  owing  on  the 
shares,  either  preferred  or  common.  The  agreement  of  purchase, 
which  had  stood  for  a period  of  nearly  7 years  and  until  the  wind- 
ing-up order  was  made,  was  admitted  by  the  combing  company  to 
have  been  fully  performed,  and  no  fraud  or  collusion  was  suggest- 
ed in  the  making  of  it;  and,  if  the  liquidator  stands  in  no  higher 
position  than  the  company  he  represents — as  he  does  not — how  is 
it  possible  to  find  that  a debt  of  $363,000  now  exists  as  due  and 
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unpaid  on  these  shares  under  that  agreement?  In  my  view  the 
learned  Master  seems  to  have  taken  an  impossible  position  in 
ignoring  the  agreement  on  the  one  hand  and  at  the  same  time 
making  use  of  it  to  create  a liability  thereunder.  "Even  if  the  terms 
of  the  agreement  could  have  been  considered  by  the  Master  in  the 
winding-up  proceedings^  I confess  I should  have  had  some  dilfi- 
culty  in  coming  to  the  conclusion  that  the  development  corporation 
had  not  given  adequate  consideration  for  the  shares,  both  pre- 
ferred and  common,  because,  at  the  time  of  the  purchase,  the 
development  corporation  had  no  assets  nor  any  business,  and  it  was 
only  from  the  moneys  subsequently  paid  and  the  equipped  factory 
delivered  that  the  combing  company  was  able  to  establish  and  to 
continue  its  business  until  the  winding-up  order  was  made;  and, 
as  it  now  turns  out,  the  combing  company  having  gone  into 
liquidation,  the  holders  of  the  stock,  whoever  they  may  be,  have 
lost  everything  by  the  transaction. 

I am  unable  to  find  any  evidence  of  proof  by  the  liquidator, 
in  the  record  agreed  upon  by  counsel  as  containing  all  the  facts,  as 
to  what  number  of  shares,  either  preferred  or  common,  the  develop- 
ment corporation  held  at  the  time  of  the  liquidation  of  the  combing 
company,  and  there  are  no  entries  whatever  to  be  found  in  the 
combing  company's  books  shewing  that  the  development  corpora- 
tion was  entered  as  a shareholder. 

AVhether  the  transaction  between  these  two  companies  w^as  in 
point  of  fact  one,  and  whether  or  not.  the  agreement  would  have 
been  set  aside  as  ultra  vires  had  proceedings  been  taken,  as  w^as 
done  in  the  Toronto  Finance  Corporation  case,  supra,  the  agree- 
ment as  executed  must  stand  and  its  terms  cannot  be  altered 
summarily  in  the  present  winding-up  proceedings.  The  combing 
company  had  a right  to  sell  and  the  development  corporation 
to  purchase  the  shares ; and,  so  long  as  that  agreement  has  not  been 
impugned  in  an  action  to  set  it  aside,  the  value  placed  upon  it 
by  the  parties  to  it,  as  a consideration  for  the  sale  and  purchase, 
will  be  accepted  by  the  Court  and  the  Court  will  not  examine  into 
the  adequacy  of  the  consideration.  See  Pell’s  Case  (1869),  L.R. 
5 Ch.  11;  In  re  Wragg  Ltd.,  [1897]  1 Ch.  796;  and  the  many 
other  cases  referred  to  in  Masten  & Eraser’s  Company  Law,  3rd 
ed.  (1929),  pp.  177  and  1084. 

The  appeal  must  be  allowed  with  costs  here  and  below,  and 
the  development  corporation’s  name  removed  from  the  list  of 
contributories. 

Eiddell,  J.A.  : — I would  dispose  of  this  appeal  upon  the  plain- 
est, most  elementary,  and  most  firmly  established  rules  of  Equity, 
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none  of  the  numerous  cases  cited  to  ns  havinsr  in  the  least  shaken 

O 

it — that  is,  that  the  Court  will  not  make  a contract  for  the  parties, 
but  will,  if  proper,  set  a contract  aside,  insisting  that  so  long  as  the 
contract  is  held  in  force,  so  long  must  the  terms  agreed  upon  by 
the  parties  be  retained. 

I accept  the  facts  as  found — in  distinction  from  the  results 
attached  to  the  facts. 

There  are  two  joint-stock  companies,  one,  the  Dominion  Comb- 
ing Mills  Ltd.,  and  the  other,  the  Dominion  Development  Corpor- 
ation Ltd. — both  apparently  the  projects  of  one  and  the  same  per- 
son; this  is,  however,  of  no  importance,  Salomon  v.  Salomon  £ Co., 
[1897]  A.C.  22,  being  conclusive  in  that  respect. 

The  former  company  had  not  sold  its  stock ; and  an  agreement 
was  entered  into  whereby  the  development  corporation  was  to 
receive  all  its  stock,  preferred  and  common,  for  certain  lands, 
buildings,  and  machinery  along  with  $200,000  cash  to  supply  the 
Combing  Mills  Company  with  working  capital. 

In  the  books  of  the  Combing  Mills  Company  appears  a state- 
ment apparently  made  up  to  indicate  that  that  company  was  get- 
ting full  face-value  for  its  stock,  but  no  part  of  the  contract 
between  the  companies.  It  is  because  of  this  statement  and  of  the 
fact  that  there  is  a statement  in  it,  valuing  goodwill  at  $1,350,- 
019.96,  that  the  Master  has  considered  that  the  development  cor- 
, poration  must  pay  the  liquidator  of  the  comhing  company  a large 
sum. 

It  is  perfectly  plain,  and,  indeed,  is  not  disputed,  that  the 
development  corporation  has  carried  out  its  undertaking  and  has 
given  the  combing  company  all  that  was  agreed  by  the  contract. 

The  liquidator  of  the  combing  company  applied  to  have 
the  trustee  in  bankruptcy  of  the  development  corporation  put  on 
his  list  of  contributories,  and  this  was  done  by  the  Master ; and  his 
action  has  been  sustained  by  my  learned  brother  Kelly. 

It  seems  clear  that  the  applicant  asserted  the  validity  of  the 
contract  already  mentioned — there  was  no  preliminary  application 
for  and  allotment  of  shares  from  which  a debt  would  or  might  arise 
or  any  other  basis  for  making  the  trustee  a debtor  except  this  con- 
tract. The  case  might  be  much  different  if  such  had  been  the  case 
and  the  parties  had  taken  this  means  to  settle  the  debt  thus 
incurred.  Affirming  the  contract,  the  liquidator  must  abide  by  its 
terms;  as  has  been  said,  the  Court  will  not  make  a new  contract 
for  the  parties — it  may,  indeed,  set  aside  a contract  for  proper 
cause,  but  it  will  not  vary  the  terms  of  a contract  entered  into  by 
the  parties. 

The  eases  cited  to  us  are  not  in  point — they  are  actions  to  set 
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aside  a contract  as  ultra  vires  or  to  compel  the  payment  of  the 
price  inferred  from  an  application  for  and  allotment  of  stocky  for 
declaring  invalid  the  issue  of  stock  as  a gift,  etc.  No  case  has 
been  found,  and  I am  confident  none  can  be  found,  in  which  the 
contract  and  the  only  contract  itpon  which  the  stock  was  obtained 
was  for  a consideration  valued  by  the  parties,  which  considera- 
tion was  fully  paid,  and  the  Court  held  the  purchaser  bound  to  pay 
anything  more  than  or  different  from  the  consideration  agreed 
upon. 

The  authorities  are  fully  collected  in  Hasten  & Fraser’s  Com- 
pany Law,  3rd  ed.,  pp.  1083,  1084,  and  I do  not  cite  them. 

I would  allow  the  appeal  with  costs  here  and  below. 

Hasten,  J.A.  : — ^Supplementing  only  the  statement  of  facts 
set  forth  in  the  reasons  of  the  learned  referee  and  of  my  brother 
Fisher,  I quote  in  full  the  agreement  on  which  largely  turn  the 
questions  raised  in  this  appeal.  It  appears  at  page  30  of  the 
minute  book,  and  reads  as  follows : — 

“Hemorandum  of  agreement  made  in  duplicate  this  14th  day  of 
June,  1921,  between  Dominion  Development  Corporation  Limited 
(hereinafter  called  ‘'The  vendors”)  of  the  first  part,  and  Dominion 
Combing  Hills  Limited  (hereinafter  called  “the  purchasers”)  of 
the  second  part. 

“AVitnesseth  that  for  valuable  consideration  the  parties  hereto 
agree  as  follows: — 

“1.  The  vendors  agree  to  obtain  a site  of  not  less  than  two  and 
one-half  acres  for  the  purpose  of  erecting  the  proposed  plant  of 
Dominion  Combing  Hills  Limited  and  to  transfer  the  same  to  the 
purchasers  free  from  encumbrances. 

“2.  It  is  proposed  that  the  said  land  shall  consist  of  leasehold 
land  obtained  from  the  Toronto  Harbour  Commissioners,  and 
the  purchasers  agree  to  assume  and  pay  the  rental  of  the  said  land 
as  the  same  falls  due. 

‘'^3.  The  vendors  also  agree  to  erect  a factory  building  on  the 
said  land  according  to  the  plans  and  specifications  hereto  annexed 
as  schedule  A,  or  as  may  be  approved  by  the  company’s  directors, 
at  a minimum  cost  of  $125,000,  but  which  shall  not  exceed  the 
cost  of  $200,000. 

“4.  The  vendors  also  agree  to  equip  the  said  factory  with 
machinery  and  equipment  as  set  out  in  schedule  B.  hereto.  The 
said  machinery  shall  be  properly  installed  in  the  said  buildings 
at  the  cost  of  the  vendors  and  to  the  satisfaction  of  the  directors 
of  the  purchasers. 

“5.  The  vendors  agree  to  pay  and  discharge  all  liens,  encum- 
brances, or  other  charges  against  the  siaid  buildings  and  the  said 
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machinery,  including  all  freight  charges,  insurance,  and  customs 
duties  and  sales  tax,  prior  to  the  date  of  the  delivery  of  the  said 
building  fully  equipped  to  the  purchasers. 

^^6.  The  vendors  also  agree  to  pay  the  purchasers  the  sum  of 
$200,000  for  working  capital. 

^^7.  In  consideration  of  the  above  covenants,  the  purchasers 
agree  to  forthwith  issue  and  allot  to  the  vendors,  or  their  nominees, 
10,000  fully  paid-up  and  non-assessable  preference  shares  of  the 
par  value  of  $100  each,  and  30,000  fully  paid-up  and  non-assess- 
able common  shares  of  the  par  value  of  $50  each,  being  the  total 
capital  stock  of  the  purchasers.  The  said  shares  shall  be  issued 
forthwith.^^ 

On  the  same  date  (the  14th  June,  1921),  a by-law  was  passed 
by  the  respondent  company  allotting  and  issuing  to  the  appellant 
company  all  its  shares,  preferred  and  common,  as  fully  paid-up. 
Thereafter  the  appellant  company  proceeded  to  fulfil  the  obliga- 
tions which  it  had  undertaken  by  the  agreement  above  recited.  On 
the  7th  January,  1924,  by  an  agreement  which  appears  at  page 
92  of  the  minute-book,  the  respondent  company  acknowledged 
fulfilment  by  the  appellant  company  of  the  foregoing  agreement 
as  varied  by  mutual  consent,  and  released  it  from  all  claims  save 
as  to  the  payment  of  $90,000  cash,  which  sum  it  is  admitted  was 
subsequently  paid.  Thus  the  original  agreement  of  the  14th 
June,  1921,  became  completely  executed. 

The  written  statement  of  facts  agreed  between  counsel  con- 
tains, among  others,  the  following  paragraph : — 


Ledger  A/C 
No. 

201  Dominion  Develop- 
ment Corporation $200,000.00 

15  Buildings  and  equip- 

ment   337,290.00 

16  Machinery  and  equip- 

ment   612,440.02 

17  Furniture  and  fixtures...  250.00 


$1,149,980.02 

21  Goodwill,  etc 1,350,019.98 

To  capital  stocks 

30  10,000  $100  par  pref- 

erence shares $1,000,000 . 00 

31  30,000  $50  par  common 

shares 1,500,000.00 


$2,500,000 . 00  $2,500,000 . 00 
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‘Tn  the  audits  made  by  Messrs.  Wilton  C.  Eddis  & Sons  for 
the  year  1923  and  also  for  the  year  1924,  the  financial  set-np 
is  shewn  as  practically  the  same  as  above,  the  goodwill  account 
being  the  same  in  both  statements.’^ 

This  entry  is  said  to  have  been  made  by  the  auditor  of  the  res- 
pondent com/pany,  but,  so  far  as  appears  from  the  stated  case,  or 
from  the  evidence,  is  a pure  bookkeeping  entry  devised  by  the 
auditor  of  the  respondent  company,  never  ratified  by  the  board  of 
directors  of  that  company,  and  never  notified  to,  much  less  ap- 
proved by,  the  board  of  directors  of  the  appellant  company. 

It  might  be  sufficient  for  the  disposition  of  this  appeal  to  point 
out  that  the  shares  here  in  question  were  issued  on  the  14th  June, 
1921,  as  fully  paid,  in  pursuance  of  the  agreement  of  the  same 
date,  which  agreement  says  nothing  about  goodwill  as  forming 
any  part  of  the  consideration ; that  the  agreement  was,  in  or  prior 
to  1924,  fully  executed  and  cannot  now  be  rescinded;  that  a real 
consideration  for  these  paid-up  shares  has  been  given  and  ac- 
cepted, Avhich  consideration  was  of  uncertain  value ; that  the 
contract  is  entire  and  single  for  the  whole  of  the  authorised  shares 
of  the  appellant  company,  and,  in  my  opinion,  cannot  be  severed 
into  parts,  and  that,  according  to  the  long  established  decisions 
both  in  England  and  in  Canada,  the  Court  will  not  inquire  into 
the  consideration  or  require  proof  that  the  consideration  was 
equivalent  in  cash  value  to  the  nominal  amount  of  the  shares  issued : 
Ooregiim  Gold  Mining  Co.  of  India  v.  Roper,  [1892]  A.C.  125, 
at  p.  140;  In  re  Wragg  Ltd.,  [1897]  1 Oh.  796;  In  re  Lines 
Co.  Ltd.,  [1903]  2 Ch.  254;  In  re  Hess  Manufacturing  Co.  (1894), 
24  Can.  S.C.R.  644;  Hood  v.  Caldwell  (1921),  50  O.L.R.  387, 
[1923]  S.C.R.  488,  493;  Toronto  Finance  Corporation  Ltd.  and 
Cook  V.  Banking  Service  Corporation  Ltd.,  59  O.L.R.  278,  282.  I 
refrain  from  quoting  from  these  well  known  authorities  save  and 
except  two  observations.  In  In  re  Wragg  Ltd.,  Yaughan- Williams, 
J.,  observes  at  p.  816 : — 

‘^At  all  events,  it  seems  to  me  that  in  a case  where  there  is 
substantial  property  transferred  and  a price  appears  in  the  con- 
tract, and  that  contract  has  been  acted  on  and  the  property  parted 
with,  where  you  cannot  rescind  the  contract  and  restore  the  par- 
ties to  their  pre-contract  position,  you  ought  not  to  say  that  there 
was  no  consideration  unless  it  is  proved,  and  proved  beyond  all 
reasonable  doubt,  that  the  shares  thus  issued  as  fully  paid  were 
issued  as  a gift  or  a bonus  to  the  vendors.” 

And  at  p.  817  : — 

“Pnmd  facie,  I am  not  entitled  to  go  behind  the  contract.  The 
contract  on  the  face  of  it  is  a perfectly  unimpeachable  contract, 
and  it  is  for  the  official  receiver  to  shew  that  he  is  entitled  to  go 
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beliind  it  'before  he  can  place  any  snch  reliance  upon  the  absence 
of  these  people  from  the  witness-box,  and  it  seems  to  me  nnder 
those  circumstances  that  I ought  not  to  draw  the  inference  that  I 
am  invited  to  draw.” 

His  views  were  confirmed  by  the  Court  of  Appeal.  At  pp.. 
825  and  826,  Lindley,  L.J.,  says  : — 

‘^^The  real  agreement  was  that  the  vendors  should  sell  and 
that  the  company  should  buy  the  various  properties  mentioned  in 
the  schedule  to  the  agreement  for  one  sum  of  £46,300,  which 
apparently  was  £11,000  more  than  could  have  been  obtained  from 
any  other  purchaser.  But  the  parties  did  not  appropriate  any  part 
of  the  purchase-money  to  any  definite  part  of  the  property  pur- 
chaseed,  nor  is  the  Court  at  liberty  to  do  so.  It  would  be  wholly 
wrong  to  treat  the  agreement  as  one  to  pay  £27,300  for  stock-in- 
trade,  valued  as  between  the  vendors  and  the  company  at  £15,375, 
and  to  attribute  the  whole  of  the  share  capital  to  the  purchase  of 
that  particular  item.  To  do  this  is  to  fasten  on  the  parties  a 
contract  which  they  never  made  and  one,  moreover,  which  would 
entirely  defeat  their  intentions  if  the  appellant  is  right  in  his 
contention.” 

It  would  have  been  more  satisfactory  if  the  evidence  before  us 
included  the  prospectuses  and  other  documents  filed  by  these  com- 
panies in  the  department  of  the  Provincial  Secretary.  The  onus 
was  on  the  liquidator  of  the  respondent  company  of  establishing 
liability  on  the  part  of  a shareholder  whose  shares  appeared  on  the 
register  as  fully  paid.  He  has  not  chosen  to  put  this  evidence 
before  the  Court;  and,  in  the  absence  of  any  evidence,  it  must  be 
presumed  that  proper  prospectuses  were  duly  filed  containing  the 
information  prescribed  by  the  Act  respecting  the  issue  of  the- 
shares  in  question — for  a consideration  other  than  cash. 

If  I am  right  in  this  view,  it  does  away  with  any  imputation 
of  fraud  in  the  relationship  of  the  directors  to  those  members  of 
the  public  who  afterwards  became  shareholders.  What  I have  just 
said  is,  in  my  opinion,  a sufficient  ground  for  allowing  this  appeal:, 
but,  as  confusion  seems  to  have  arisen  in  some  instances  with 
respect  to  the  application  of  the  well  established  rules  of  law  to> 
differing  sets  of  facts,  I have  thought  that  perhaps  some  further 
discussion  of  the  points  argued,  arising  on  this  appeal,  may  be  of 
service. 

The  principles  or  rules  relating  to  this  branch  of  company  law 
are  succinctly  stated  in  Buckley’s  Law  and  Practice  under  the* 
Companies  Acts,  10th  ed.,  p.  207,  and  the  exceptions  to  the  rule- 
establisihed  in  In  re  Wragg  Ltd.  are  noted.  The  passage  to  which 
I refer  reads  as  follows : — 

Where  shares  are  paid-up  in  kind,  e.g.  by  a sale  to  the  com- 
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pan}^  of  property,  which  the  company  has  agreed  to  take  as  eqniv-  App.  Div. 
a lent  in  value  to  the  nominal  amount  of  the  shares,  or  by  the 
rendering  of  services  which  the  company  has  agreed  to  regard  as  — — 

of  the  same  pecuniary  value,  the  shares  must  be  treated  as  fully  DommoN 
paid-up  {^Yragg  Ltd.,  [1897]  1 Oh.  796,  where  the  earlier  cases  Oombing 
are  collected  and  discussed;  Inncs  & Co.  Lid.,  [1903]  2 Ch.  254), 
liiiless  either  the  whole  transaction  can  be  impeached  and  the  con-  Masten,  J.A.. 
tract  for  payment  in  kind  set  aside  {Wragg  Ltd.,  [1897]  1 Ch. 

831),  or  it  appears  on  the  face  of  the  contract  that  the  value  agreed 
upon  is  in  fact  less  than  the  nominal  amount  of  the  shares  (see 
the  case  put  by  iSmith,  L.J.,  in  Wragg  Ltd.,  [1897]  1 Ch.  836;  and 
cf.  Theatrical  Trust,  Chapmans  Cam,  [1895]  1 Ch.  771),  or  the 
alleged  consideration  is  found  to  be  non-existent  or  a mere  blind 
{Eddystone  Marine  Co.,  [1893]  3 Ch.  9,  as  explained  in  Wragg 
Ltd.,  [1897]  1 Ch.  836;  and  see  Theatrical  Trust,  Chapmans  Case, 

[1895]  1 Ch.  771;  Alkaline  Synd.,  Ames  Case,  [1896]  W.'N.  79; 

Bury  V.  Famatina  Development  Corp.,  [1909]  1 Ch.  754,  [1910] 

A.C.  439).  The  Court  will  not,  save  in  the  case  above  excepted, 
inquire  into  the  consideration,  or  require  proof  that  the  consider- 
ation was  equivalent  in  cash  value  to  the  nominal  amount  of  the 
share  {Ooregum  Gold  Mining  Co.  of  India  V.  Roper,  [1892]  A.C. 

125,  140).^’ 

These  principles  have  been  adopted  and  followed  in  our 
Courts:  In  re  Lless  Manufacturing  Co.,  23  Can.  S.C.E.  644;  Tor- 
onto Finance  Corporation  case,  59  O.L.E.  at  p.  282;  and  Hood  v. 

Caldwell,  50  O.L.E.  387,  [1923]  S.C.E.  at  p.  493. 

I proceed  to  some  examination  of  the  decided  cases,  for  the 
purpose  of  ascertaining  whether  the  facts  of  this  case  bring  it 
within  any  of  the  above  exceptions  to  the  general  rule  that  the 
value  received  by  the  company  is  measured  by  the  price  at  which 
the  company  agreed  to  buy  the  property  it  sought  to  acquire,  and, 
whilst  the  transaction  is  unimpeached,  that  is  the  only  value  which 
the  Court  can  take  into  consideration. 

In  this  ease,  the  whole  transaction  cannot  be  impeached  and 
the  contract  for  payment  in  kind  set  aside.  That  might  have 
been  possible  while  the  contract  remained  executory,  for  a com- 
pany cannot  substitute  an  action  for  breach  of  contract  for  the 
statutory  liability  to  pay  calls:  Pellat’s  Case  (1867),  L.E.  2 Ch. 

527 ; but  a different  situation  arose  when  the  contract  had  become 
executed,  on  the  one  hand  by  the  allotment  and  issue  of  the  shares 
to  the  appellant  company  and  sales  of  such  shares  by  them,  and  on 
the  other  hand  by  the  conveyance  of  a site  and  an  equipped  factor^r 
by  the  appellant  to  the  respondent.  The  parties  could  not  then  be 
restored  to  their  original  position,  and  rescission  was  impossible. 

Aot  only  so,  but  it  is  plain  that  rescission  could  not  be  had  after 
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the  winding-up  began:  McAskill  v.  Northiuestern  Trust  Co.,  [1926] 
S.C.E.  412,  at  p.  419. 

Then  is  this  a case  tvhere  it  appears  on  the  face  of  the  contract 
that  the  value  agreed  upon  for  the  property  which  the  appellant 
transferred  is  in  fact  less  than  the  nominal  amount  of  the  shares  ? 

The  cases  of  In  re  Eddystone  Marine  Insurance  Co.,  [1893] 
3 Ch.  9,  and  In  re  Almada  and  Tirito  Co..,  38  'Ch.D.  415,  afford 


examples  of  the  circumstances  under  which  this  exception  applies. 
In  the  former  case,  no  consideration  whatever  was  given.  That 
which  took  place  was  a mere  gift  by  the  company  of  the  shares  in 
question,  and  that  fact  clearly  appeared  on  the  face  of  the  docu- 
ments evidencing  the  arrangement. 

In  the  latter  case  the  resolution  under  which  the  shares  in 
question  were  issued  read  as  follows : — 

^^That  the  capital  of  the  company  be  increased  from  210,000 
shares  of  £1  each  to  420,000  shares  of  £1  each,  by  the  isstue  of 
210,000  shares  of  £1  each  credited  with  18^.  per  share  paid, 
with  a deposit  of  Qd.  per  share. 

Thus,  the  £1  shares  were  issued  as  fully  paid-up — while  a part 
only  was  to  be  paid.  They  were  issued  at  a discount  and  there 
was  no  consideration  for  the  discount.  In  each  case  the  infirmity 
affected  the  whole  issue,  was  entirely  without  any  consideration 
(other  than  the  2s.  cash — in  the  latter  case),  and  the  facts  ap- 
peared clearly  on  the  face  of  the  documents. 

Ho  such  situation  exists  in  the  present  case. 

In  the  agreement  of  the  14th  June,  1921  (quoted  above),  in 
pursuance  of  which  the  shares  in  question  were  on  the  same  day 
allotted  to  the  appellant  company,  no  fixed  monetary  value  is 
assigned  on  the  face  of  the  agreement  to  the  cost  of  the  site  which 
was  to  be  procured  by  the  appellant  company  and  conveyed  to 
the  respondent,  nor  to  the  value  of  the  machinery  and  equipment 
which  was  to  be  installed  by  the  appellant,  and  no  reference  is 
made  anywhere  in  the  agreement  to  an  item  of  goodwill. 

On  the  basis  of  that  agreement,  and  for  the  consideration  there 
set  forth,  all  the  shares  of  the  Combing  Mills  Company  were,  on 
that  day,  allotted  to  the  appellant  company  as  fully  paid  shares, 
and  the  agreement  was,  on  that  date,  fully  performed  by  the  res- 
pondent company.  As  already  pointed  out,  the  appellant  company 
subsequently  performed  its  part  of  the  contract,  and  thereby  the 
whole  agreement  of  the  14th  June,  1921,  became  completely  exe- 
cuted by  both  parties. 

It  was  not  until  after  the  agreement  had  become  completely 
executed  (save  possibly  as  to  the  payment  of  the  $90,000  cash), 
that  some  auditor  or  accountant,  presumably  unacquainted  with  ' 
company  law,  made  an  entry  in  one  of  the  books  of  the  respondent 
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compan}^,  and  which  appears  at  p.  25  of  exhibit  3,  in  which  he 
credits  the  appellant  company  with  ^^goodwill  etc.  $1,350,019.98.’^ 

The  directors  of  the  respondent  company  do  not  appear  to 
have  had  anything  to  do  with  this  entry,  nor  does  it  appear  to 
represent  any  action  on  the  part  of  either  company ; but,  even  if 
the  directors  of  the  respondent  company  had  presumed  to  pass 
the  strongest  resolution  possible,  supporting  this  entry,  I am  wholly 
unable  to  see  how,  behind  the  back  of  the  appellant  company,  they 
could  change  or  make  without  effect  an  executed  contract  or  render 
shares  which  had  been  allotted  and  accepted  as  fully  paid,  for 
the  considerations  mentioned  in  the  agreement,  into  shares  partly 
paid,  by  inserting  in  their  books  a fictitious  entry  of  the  kind  above 
described. 

In  the  case  of  In  re  Wragg  Ltd.,  [1897]  1 Ch.  at  p.  836,  Lord 
Justice  A.  L.  Smith  gives  a clarifying  illustration  of  the  exception 
now  under  consideration,  where  he  says : — 

Again,  if  in  a registered  r-ontract  a money  value  less  than  th'e 
face  value  of  the  share  be  placed  upon  the  consideration  which 
the  company  had  agreed  to  accept  as  representing  in  money’s 
worth  the  nominal  value  of  the  share,  that  share,  I should  think, 
would  not  be  fully  paid-up;  for  instance,  as  was  put  in  argument, 
a contract  to  supply  to  a limited  company  100  tons  of  coal,  valued 
at  105.  per  ton,  as  a consideration  for  100  £1  shares  in  the  com- 
pany— i.e.,  a value  of  £50  worth  of  coal  for  100  £1  shares^ — these 
shares  would  not  be,  I think,  fully  paid-up.” 

The  judgment  below  appears  to  me  to  rest  on  the  presumption 
that  this  appeal  should  be  decided  on  the  same  footing  as  if  the 
contract  of  the  14th  June,  1921,  had  set  a money  value  on  each 
item  of  land,  plant,  and  machinery  which  the  appellant  company 
was  to  supply — and  had  then  specified  goodwill  as  an  asset  to  make 
up  the  amount  by  which  these  items  fell  short  of  the  nominal  par 
value  of  the  shares  allotted.  Nothing  of  this  sort  appears  in  the 
agreement  of  the  14th  June,  1921,  and  no  such  potency  can  be 
ascribed  to  a bare  journal  entry  made  by  an  auditor  in  the  books 
of  the  respondent  company  without  any  concurrence  on  the  part  of 
the  appellant  company  or  the  directors  of  the  respondent  company. 

For  this  reason  I am  clearly  of  opinion  that  the  transaction 
in  question  does  not  fall  within  the  exception  that  “it  appears 
on  the  face  of  the  contract  that  the  value  agreed  upon  is  in  fact 
less  than  the  nominal  amount  of  the  shares.” 

The  next  exception  to  be  considered  is:  “In  case  the  alleged 
consideration  is  found  to  be  illusory,  non-existent,  or  a mere 
blind.”  Whether,  in  the  case  of  any  particular  issue  of  shares, 
the  alleged  consideration  is  illusory  is,  no  doubt,  a question  of 
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fact;  but  in  the  present  case  there  can  be  no  doubt  but  that  fur- 
nishing the  respondent  with  its  lands,  plant,  equipment,  and  $200,- 

000  cash,  is  not  an  illusory,  but  a very  real,  consideration. 

The  reasons  already  pointed  out  for  excluding  the  present  case 
from  the  exception  last  discussed  apply  here  also.  The  shares 
were  issued  in  pursuance  of  an  agreement  which  says  nothing  about 
goodwill.  There  was  a real  consideration  given  and  accepted, 
which,  at  the  time  when  the  contract  was  executed,  was  of  un- 
certain value,  and,  in  order  to  find  the  appellant  company  liable 
as  a contributory,  it  would  be  necessary  that  the  'Court  should  in- 
vestigate and  determine  the  cash  value  of  the  real  estate,  buildings 
and  equipment,  and  the  cash  value  of  the  machinery  and  equip- 
ment, and  then,  after  dividing  the  contract  into  separate  parts,  find 
how  much  had  been  paid-up  on  certain  shares  selected  by  the 
Court  for  that  purpose — thus  making  an  entirely  new  contract 
for  the  parties. 

Possibly  because  I was  of  counsel  for  the  plaintiff,  I have  never 
been  able  to  appreciate  the  ground  on  which  the  issue  of  shares  in 
Lindsay  v.  Imperial  Steel  and  Wire  Co.,  21  O.L.R.  375,  was  sev- 
ered into  two  parts.  That  decision  is  not  binding  on  this  Court ; 
but,  even  if  it  were,  the  conclusion  that  one  part  of  the  issue  was 
bad  and  one  part  good  rests  on  the  particular  facts  of  that  case  and 
affords  no  guide  to  us  here. 

As  I have  already  said,  under  the  arrangement  between  the 
appellant  and  the  respondent  as  made  on  the  14th  June,  1921,  it 
seems  to  me  impossible  to  divide  the  shares  received  by  the  appel- 
lant into  two  portions — some  fully  paid  and  others  wholly  unpaid. 

1 do  not  think  that  the  appellant  company  would  have  been  willing 
to  enter  into  the  arrangement  at  all  unless  it  had  been  placed  in 
full  control  of  all  the  authorised  shares  of  the  respondent,  and 
but  for  such  a provision  there  would  have  been  no  arrangement  at 
all.  Whether  that  is  so  or  not,  the  effect  of  the  judgment  below 
is  to  make  for  the  parties  an  entirely  new  agreement,  which  the 
Court  will  not  do. 

For  these  reasons  I concur  with  the  other  members  of  the 
Court  in  thinking  that  this  appeal  should  be  allowed  with  costs 
here  and  below. 

I should  add  that  the  group  of  cases  cited  to  us  by  counsel, 
including  Arnof s Case,  36  Ch.D.  702,  In  re  Macdonald  Sons  & 
Co.,  [1894]  1 Ch.  89,  Ex  p.  Sa7idys,  42  Ch.D.  98,  Re  PaTcenham 
Porh  Packing  Co.,  Calloivay's  Case  (1906),  12  O.L.R.  100,  and 
McAskill  V.  N orthiuestern  Trust  Co.,  [1926]  S.C.R.  412,  have  no 
application  to  the  question  arising  on  this  appeal,  and  that  such 
cases  as  Hood  v.  Caldwell  and  the  Toronto  Finance  Corporation 
case,  being  actions  antecedent  to  a winding-up  order  brought  to 
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rescind  the  agTeement^  are  wider  in  their  scope  than  a proceeding 
by  the  liquidator  to  place  a shareholder  in  the  list  of  contributories. 
Consequently,  the  judicial  opinions  expressed  in  the  former  class 
of  actions  are  to  be  applied  with  extreme  caution  in  a proceeding 
like  the  present. 
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Masten,  J.A. 


Orde,  J.A. : — This  appeal  must  in  my  opinion  be  allowed. 
The  authorities  relied  upon  to  justify  the  placing  of  the  develop- 
ment corporation  upon  the  list  of  contributories  in  the  winding- 
up  of  the  combing  company,  as  the  hoider  of  a large  number 
of  unpaid  or  partly  paid  shares,  do  not  apply  to  the  circumstances 
of  this  case. 

This  is  not  an  action  or  proceeding  to  set  aside  or  rescind  the 
agreement  between  the  two  companies  as  fraudulent.  Whether  or 
not  the  agreement  could  have  been  set  aside  in  a proper  action 
upon  the  ground  that  the  development  corporation  as  the  promo- 
ter of  the  combing  company  had  given  a grossly  inadequate 
consideration  in  return  for  the  issue  to  it,  as  fully  paid-up,  of  all 
the  shares  of  the  combing  company’s  stock,  need  not  be  discussed. 
That  is  not  the  issue,  nor  do  principles  invoked  in  determining 
such  an  issue  apply  to  the  present  case  at  all. 

The  development  corporation  never  subscribed  for  the  comb- 
ing company’s  stock  in  the  ordinary  way,  that  is,  it  never  entered 
into  any  obligation  or  undertaking  to  pay  for  the  shares  it  was  to 
get  according  to  their  full  par  value  in  cash,  or  to  be  subject  to 
calls  thereon.  Its  sole  obligation  was  to  aquire  a parcel  of  land, 
erect  a factory  building  thereon,  to  equip  the  same  with  machinery, 
and  to  pay  to  the  combing  company  $200,000  in  cash.  In 
return  for  the  performance  of  these  things  the  combing  company 
was  to  allot  and  issue  to  the  development  corporation  10,000  fully 
paid-up  preference  shares  and  30,000  fully  paid-up  common  shares 
having  in  all  a par  value  of  $2,500,000. 

The  combing  company  having  gone  into  liquidation  under 
the  Dominion  Winding-up  Act,  the  liquidator  seeks  to  make 
the  development  corporation  liable  as  a contributory  for  the  differ- 
ence between  what  is  claimed  to  he  the  real  value  of  the  consider- 
ation for  the  issue  of  the  shares  and  their  par  value.  To  give  effect 
to  this  would  be  in  the  teeth  of  all  the  authorities.  The  liquidator 
cannot  in  the  same  breath  ask  the  Court  to  declare  the  develop- 
ment corporation  a holder  of  the  shares  by  virtue  of  the  agree- 
ment under  which  it  acquired  them,  and  at  the  same  time  repudiate 
the  terms  of  that  acquisition.  That  is,  he  cannot  at  the  same 
time  approbate  and  reprobate. 
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As  I have  said,  the  authorities  relied  upon  to  support  the 
liquidator’s  claim  have  no  application  here.  The  case  of  Toronto 
Finance  Corporation  and  Cooh  v.  Banking  Service  Corporation, 
57  O.L.E.  514,  59  O.L.E.  278,  [1928]  A.C.  333,  was  an  action  for 
a declaration  that  a certain  agreement  between  the  plaintiff  com- 
pany and  the  defendant  company  was  not  binding,  and  it  was 
held  that  the  transaction  was  ultra  vires  of  the  plaintiff  company, 
the  shares  having  been  issued  at  a discount. 

Counsel  for  the  liquidator  referred  to  several  cases  where  the 
issue  of  shares  at  a discount  was  involved.  But  in  all  such  cases 
there  was  on  the  face  of  the  transaction  something  to  indicate 
that  the  shares  were  being  issued  for  less  than  their  cash  par  value. 
In  one  of  the  cases  on  which  he  relies.  In  re  Theatrical  Trust  Ltd., 
Chapman's  Case,  [1895]  1 Ch.  771,  Vaughan  Williams,  L.J.,  at  p. 
774,  explains  the  distinction  to  which  I have  just  referred.  ‘^AVhere 
one  has  to  consider  what  is  payment,  it  is  plain  that  the  moment 
the  shareholder  is  relieved  from  the  obligation  of  paying  in  cash, 
he  may  pay  in  goods,  or  in  things  without  a physical  existence,  such 
as  a goodwill  or  a licence.  But  the  cases  decide  that  a man  must 
really  pay  for  the  shares,  and  further  that  if  the  contract  makes  it 
manifest  on  its  face  that  the  taker  of  shares  is  paying  less  than 
their  nominal  cash  value,  he  may  be  liable  for  the  balance.  I do 
not  think  the  cases  go  further  than  that.  They  do  not  say  that 
the  Court  can  take  each  contract  and  say  whether  the  price  given 
was  fair  and  reasonable,  or  whether  the  thing  given  for  the 
shares  had  a cash  value  in  the  market  equal  to  the  nominal  value 
of  the  shares.”  That  language  is  peculiarly  applicable  here. 

The  leading  case  to  be  applied  here,  is,  I think.  In  re  Wragg 
Ltd.,  [1897]  1 Ch.  796,  the  head-note  to  which  reads:  ^^The 

value  received  by  the  company  is  measured  by  the  price  at  which 
the  company  agreed  to  buy  the  property  it  sought  to  aquire;  and 
whilst  the  transaction  is  unimpeached  that  is  the  only  value  which 
this  Court  can  take  into  consideration.” 

The  transaction  has  not  been  impeached  otherwise  than  in  these 
proceedings  and  the  liquidator  cannot  impeach  an  instrument 
which  embodied  the  transaction  and  at  the  same  time  seek  to  en- 
force it. 

I agree  that  the  appeal  must  be  allowed  and  the  Dominion 
Development  Corporation’s  name  removed  from  the  list  of  con- 
tributories. The  appellant  should  have  his  costs  here  and  below. 


Appeal  allowed. 
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Eogees  and  Beown  V.  Hazelhuest. 

Vendor  and  Purchaser  — Contract  for  Sale  of  Land — Time  of  Essence — 
Default  in  Payments  hy  Purchaser — Specific  Performance — Con- 
ditional Tender — Relief  from  Forfeiture. 

By  an  agreement  in  writing,  dated  the  5th  August,  1920,  for  the  sale 
of  land  by  the  defendant  to  the  plaintiff  B.  for  $2,000,  partly  payjable 
in  deferred  instalments,  it  was  provided  that  B'.  should  pay  taxes 
after  that  date  and  keep  the  buildings  insured  for  not  less  than 
$700,  and  should  have  possession  until  default.  The  agreement  also 
provided  that  time  was  to  be  considered  of  its  essence,  and  unless 
the  instalments  were  punctually  paid  the  defendant  was  to  be  at 
liberty  to  resell  after  three  months’  notice  in  writing  to  B.  It  was 
further  agreed  that  the  defendant  should,  “as  the  payments  are 
made,”  if  requested  by  B.,  “release  parts  of  the  said  lands  as  may  be 
sold  by  him,  such  parts  hot  to  exceed  40  feet  of  lake-front  for 
each  payment  made.”  Fifteen  instalments  had  been  paid  when,  in 
December,  1927,  B.,  asserting  that  he  had  sold  a part  of  the  land, 
with  a lake-frontage  of  600  feet,  to  the  plaintiff  R.,  claimed  the 
operation  of  this  clause.  In  April,  1927,  the  defendant  complained 
that  the  payments  were  in  arrear  and  that  he  (the  defendant)  had 
paid  arrears  of  taxes  “to  redeem  the  property  from  sale.”  The 
amounts  claimed  were  paid  by  B.  in  August,  1927;  but  the  taxes 
of  1927  were  paid  by  the  defendant.  A deed  to  R.  of  the  part  sold  to 
him  was  tendered  to  the  defendant  for  execution  in  Diacember,  1927, 
but  he  refused  to  execute  it.  After  some  delay,  B.  sent  the  defendant 
a sufficient  sum  to  cover  his  indebtedness,  but  the  defendant  refused 
to  accept  it,  and  also  refused  to  accept  an  insurance  policy  sent. 
Finally,  B.’s  solicitors  wrote  to  the  defendant’s  solicitor  enclosing 
a cheque  for  what  was  overdue  and  interest,  and  at  the  same  time 
making  the  payment  conditional  upon  the  defendant  executing  the 
deed  to  R.  The  defendant  refused  to  accept  the  cheque  upon  the  con- 
dition, and  this  action  was  brought  by  R.  and  B.,  in  effect  for  specific 
performance: — 

Held  (Riddell,  J.A.,  dissenting),  that  the  plaintiffs  were  entitled  to  be 
relieved  from  forfeiture  and  to  a judgment  for  specific  performance 
as  to  the  600  feet,  upon  payment  within  a specified  time  of  any  in- 
stalments due  and  taxes.. 

The  defendant  was  not  entitled  to  repudiate  his  agreement  and  at 
the  same  time  to  rely  upon  it  by  setting  up  that  time  was  of  the 
essence  and  that  there  was  default. 

Per  Riddell,  J.A.  : — A conditional  tender  is  ineffective  if  the  condition 
is  one  which  the  tenderer  has  not  the  right  to  impose;  and  here  the 
condition  was  a deed  from  the  defendant  to  R.,  whereas  all  the 
defendant  had  agreed  to  do  was  to  “release”  the  land  to  B. 

An  appeal  by  the  plaintiffs  from  the  judgment  of  the  County 
Court  of  the  County  of  York  (Tytleie^  Jun.  Co.  C.J.)  dismissing 
an  action  for  specific  performance  of  an  agreement  dated  the  5th 
August,  1920,  by  the  defendant  for  the  sale  and  conveyance  to  the 
plaintiff  Brown  of  67  acres  of  land  in  the  district  of  Muskoka. 
Eogers  was  joined  as  a party  plaintiff  because,  in  1927,  Brown, 
who  was  in  possession  of  the  67  acres,  and  was  not  then  in  default, 
sold  600  feet  of  the  land,  fronting  on  a lake,  to  Eogers.  There  was 
6 — 65 — o.L.R. 
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1930.  a counterclaim,  which  the  Judge  at  the  trial  permitted  the  defend- 
Rogers  to  withdraw. 

AND 

V.  ^ October  23  and  24,  192,9.  The  appeal  was  heard  by  Latch- 

Hazel-  ford,  C.J.,  Riddell,  Hasten,  Orde,  and  Fisher,  JJ.A. 

J.  H.  Fraser,  K.C.,  for  the  appellants,  argued  that  specific  per- 
formance of  the  agreement  should  he  granted;  that  the  plaintiff 
Brown  was  in  no  way  in  default  at  the  time  the  defendant  refused 
to  grant  the  release  of  the  600  feet  which  had  been  sold  to  Rogers. 
The  defendant  could  not  repudiate  his  agreement  and  at  the  same 
time  rely  upon  it:  Bark-Fong  v.  Cooper  (1913),  49  Can.  S.C.R.  14. 

R.  S.  Mills,  for  the  defendant,  respondent,  contended  that 
the  exercise  of  the  jurisdiction  in  equity  as  to  enforcing  specific 
performance  is  a matter  for  the  Court’s  discretion,  not  a matter 
of  right,  and,  in  the  circumstances,  of  the  present  case,  that  remedy 
should  not  be  granted:  Lamare  v.  Dixon  (1873),  L.R.  6 H.L.  414, 
at  p.  423.  The  tender  made  by  Brown  was  ineffective,  being  con- 
ditional, and  the  condition  being  one  wliich  he  had  no  right  to 
impose:  Leake  on  Contracts,  7th  ed.,  p.  650,  and  cases  there  cited. 


January  17.  Fisher,  J.A.  : — Appeal  by  the  plaintiffs  from 
the  judgment  of  his  Honour  Judge  Tytler  in  an  action  for  specific 
performance.  The  agreement  upon  which  the  action  is  grounded 
contains  a clause  providing  that  time  is  to  ))e  of  the  essence  thereof, 
and  the  learned  trial  Judge,  finding  that  the  plaintiff  Brown  was  in 
default,  following  Steedman  v.  Drinlde,  [1916]  1 A.C.  275, 

Brickies  v.  Snell,  [1916]  2 A.C.  599,  and  Boericke  v.  Sinclair 
(1’928),  63  O.L.R.  237,  dismissed  the  action. 

The  relief  asked  by  the  plaintiff  Brown  in  his  statement  of 
claim  is  (a)  “a  declaration  that  the  agreement  in  the  pleadings 
mentioned  is  a valid  and  subsisting  agreement,”  (5)  specific  per- 
formance of  the  same,  and  (c)  an  injunction. 

The  agreement  between  the  plaintiff  Brown  and  the  defendant 
is  dated  the  5th  August,  1920,  for  the  sale  and  purchase  of  67  acres 
in  the  district  of  Muskoka,  for  the  sum  of  $2,000 ; $50  payable  on 
the  date  of  the  agreement  and  the  balance  in  instalments  of  $50, 
payable  on  the  5th  February  and  the  5th  August  in  each  year  there- 
after, without  interest,  until  the  whole  principal  is  paid,  but,  if 
default  is  made  in  payment  of  any  instalment,  6 per  cent,  is  to  be 
charged  on  all  deferred  instalments. 

The  agreement  also  provides  that  the  purchaser  ^^shall  and  will 
pay  and  discharge  all  taxes,  rates,  and  assessments  wherewith  the 
said  lands  may  be  rated  or  charged,  from  and  after  the  5th  August, 
1920,  and  will  keep  the  buildings  on  the  said  lands  insured  for  not 
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less  than  $700,  with  loss,  if  any,  payable  to  the  party  of  the  first 
part  (the  defendant)  as  his  interest  may  appear;”  that  the  pur- 
chaser is  entitled  to  a deed  of  the  property  ^^on  payment  of  the 
said  consideration  of  $2,000  or  upon  payment  of  the  sum  of  $50  or 
any  subsequent  payment  as  provided  above  of  $50,  and  the  execution 
by  Brown  of  a mortgage  for  the  balance;”  that  ‘Time  is  to  be 
considered  the  essence  of  this  agreement,  and  unless  the  payments 
are  punctually  made  at  the  time  and  in  the  manner  above  mention- 
ed, the  said  party  of  the  first  part  (the  defendant)  is  to  be  at 
liberty  to  resell  the  said  lands  three  months  after  giving  notice  in 
writing  to  the  party  of  the  second  part  of  such  intention;”  and 
also  that  ‘Tt  is  further  agreed  by  the  party  of  the  first  part  (the 
defendant)  that  as  the  payments  are  made  he  shall,  if  requested  by 
the  party  of  the  second  part,  release  parts  of  the  said  lands  as  may 
be  sold  by  him,  such  .parts  not  to  exceed  40  feet  of  lake-front  for 
each  payment  niade.” 

The  evidence  is,  that  all  the  instalments  were  paid  up  to  and 
including  the  5th  August,  1927,  and  also  the  taxes  due  for  the 
year  1926. 

In  1927  Brown  sold  to  his  co-plaintilf  Rogers  (that  being  the 
reason  for  his  being  joined  as  a party  plaintiff)  600  feet  of  lake- 
frontage,  and  in  December,  1927,  as  the  defendant  admits.  Brown, 
who  was  not  then  in  default,  tendered  to  him  for  execution  a con- 
veyance to  the  plaintiff  Rogers  of  the  600  feet  of  lake-frontage, 
and  the  defendant  refused  to  execute  the  conveyance. 

The  defendant’s  reason  for  refusing  is  given  at  p.  64  of  the 
evidence,  line  8 : “I  refused  to  sign  it  on  the  advice  of  Mr.  Johns- 
ton” (who  was  the  plaintiff  Rogers’s  solicitor),  “because  I could 
not  see  that  if  I released  the  land  I would  have  any  assurance  that 
the  rest  of  the  money  would  be  paid,”  and  that,  if  he  released  the 
600  feet  of  lake-front,  “the  w^hole  balance  including  the  200  feet 
would  be  worth  not  more  than  $150  or  $200.” 

The  buildings  on  the  property  were  insured  in  1'92'7  by  Brown, 
with  loss,  if  any,  payable  to  the  defendant  as  his  interest  might 
appear. 

Brown  refused  to  pay  the  instalment  of  $50  which  fell  due  on 
the  5th  February,  1928,  and  the  taxes  for  the  year  192'7.  The  de- 
fendant served  him  on  the  3rd  May,  1928,  with  a notice  demanding 
immediate  payment  of  the  $50'  due  on  the  5th  February,  1928, 
payment  of  arrears  of  taxes,  and  an  insurance  policy  for  $700, 
and  the  notice  provided  that  in  default  of  payment  of  all  principal 
and  taxes,  and  the  delivery  of  the  insurance  policy,  the  defend- 
ant on  and  after  the  5th  May,  1928,  would  take  possession  of  the 
property  for  the  purpose  of  resale. 
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It  appears  that  the  defendant  paid  the  taxes  for  1927,  amount- 
ing to  $44.85,  and  the  defendant  admits  that  some  weeks  after  the 
5th  May,  1928,  Brown  sent  a cheque  payable  to  the  defendant  for 
that  sum  to  the  bank  at  Hanna,  Alberta,  to  which  place  the 
defendant  had  gone  to  reside,  and  that  the  cheque  was  tendered  to 
him  and  he  refused  it,  and  also  that  Brown  sent  to  one  Peterson, 
the  defendants  solicitor,  at  Bruce  Mines,  a letter  enclosing  a cheque 
payable  to  the  defendant  for  $50.75,  which  included  interest  at 
6 per  cent,  from  the  5th  February,  1928.  According  to  the  let- 
ter, this  cheque  w^as  to  be  delivered  on  the  condition  that  the 
defendant  and  his  wife  would  agi'ee  to  execute  the  deed  to  Rogers 
of  the  600  feet  of  lake-frontage.  The  letter  goes  on  to  say:  Hf 
you  will  advise  me  that  Mr.  and  Mrs.  Hazelhurst  will  execute 
the  deed  of  which  tender  was  made,  and  thereby  comply  with  the 
agreement  which  Mr.  Hazelhurst  signed,  I will  take  your  under- 
taking as  sufficient,  and  will  send  the  deed  to  you  so  that  same 
may  be  executed.  If,  however,  Mr.  Hazelhurst  refuses  to  execute 
the  deed  and  will  not  put  you  in  position  where  you  can  agree 
that  they  will  execute  the  deed,  then  the  condition  of  the  delivery 
of  the  enclosed  cheque  to  you  is  that  you  must  return  it  to  us, 
because  we  cannot  put  our  client  in  the  position  where  he  cannot 
deliver  to  Mr.  Rogers  the  property  which  he  had  sold  to  him,  and 
at  the  same  time  overlook  Mr.  HazelhursPs  default  and  continue  to 
make  payments  to  him.’^ 

The  defendant  refused  to  accept  the  cheque  on  these  conditions, 
and  this  action  followed. 

The  agreement  means  that  Brown  is  entitled  to  call  for  a deed 
of  the  whole  of  the  property  at  any  time  after  payment  of  the  first 
or  any  subsequent  instalment  upon  executing  and  delivering  a 
mortgage  in  favour  of  the  defendant,  and  that  he  was  also  en- 
titled to  call  for  a release — which  word  I interpret  as  meaning  a 
deed — of  600  feet  on  the  lake-front,  to  be  executed  by  the  defend- 
ant in  favour  of  Rogers,  and  also  to  a deed  to  any  other  person  to 
whom  Brown  might  sell  a 40-foot  lake-front  lot,  if  and  when  he 
made  his  $50  instalment  payments. 

To  give  effect  to  the  defendant’s  contention  that  he  would,  if 
bound  to  execute  a deed  to  Rogers,  not  have  sufficient  value  in 
the  remainder  of  the  property  to  secure  him  for  the  balance  of 
the  purchase-money,  is  to  ignore  the  terms  of  the  written  contract, 
which,  of  course,  he  cannot  do;  that  is  a matter  which  the  defend- 
ant should  have  considered  before  he  executed  the  agreement.  The 
defendant,  by  refusing,  on  the  27th  December,  to  execute  the  deed 
to  Rogers,  clearly  indicated  to  Brown  that  he  did  not  intend  to 
carry  out  that  part  of  the  agreement  having  reference  to  releasing 
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the  lake-front  property,  and  Brown  was  therefore,  in  my  opinion, 
justified  in  withholding  the  instalment  of  the  5th  February  and 
payment  of  any  taxes,  due  or  to  become  due;  and  I also  think 
Brown  was  entitled  to  infer  from  the  reasons  given  by  the  defend- 
ant, and  to  which  I have  referred,  that,  if  he  paid  any  additional 
instalments  and  sold  more  of  the  lake-front  property,  the  defend- 
ant would  persist  in  refusing  to  execute  a deed  to  any  person  to 
whom  he  made  a sale.  In  these  circumstances,  I am  of  opinion  Fisher,  J. A. 
that  Brown  was  under  no  obligation  to  keep  on  paying  the  instal- 
ments and  the  taxes  as  they  became  due,  or,  in  other  words,  to 
carry  out  his  contract,  in  face  of  the  defendant's  positive  refusal 
to  carry  out  the  contract  on  his  part.  As  the  matter  now  stands, 
the  defendant  has  received  from  Brown  on  account  of  the  purchase- 
money  $6'85.  Rogers  is  and  has  been  for  a long  time  in  posses- 
sion of  the  600  foot  lake-frontage  and  has  made  improvements 
thereon,  but  is  unable  to  obtain  a deed,  and  Brown  is  in  possession 
of  the  remainder  of  the  property  and  under  a legal  obligation  to 
procure  a deed  from  the  defendant  to  Rogers. 

I can  find  no  default  by  Brown,  within  the  meaning  of  the 
agreement,  in  regard  to  either  the  payment  of  the  instalments, 
the  taxes,  or  insuring  the  property  at  the  time  the  deed  to  Rogers 
was  tendered  to  the  defendant  in  December,  1927.  All  that  Brown 
was  required  to  do  was  to  insure  for  $700  with  loss,  if  any,  pay- 
able to  the  defendant,  and  this  was  done.  There  was  no  obligation 
to  deliver  the  policy  to  the  defendant,  and  there  was  no  time 
stated  when  the  taxes  were  to  be  paid. 

My  conclusion  is  that  Brown  had  a good  and  valid  reason  for 
not  making  the  payment  due  on  the  5th  February,  and  that,  in  ten- 
dering payment  of  the  taxes  and  the  cheque  and  requesting  execu- 
tion of  the  deed  to  Rogers,  Brown  made  an  honest  attempt  to  carry 
out  the  terms  of  the  contract,  and  that  is  all  he  was  bound  to  do. 

The  defendant  cannot  repudiate  his  agreement  and  at  the  same 
time  rely  on  it,  by  setting  up  the  defence  of  time  being  the  essence 
and  that  there  was  default.  In  view  of  the  defendant’s  wilful 
refusal  to  carry  out  the  contract,  I can  see  no  relevancy  in  the 
cases  relied  on  by  the  defendant,  or  in  discussing  the  question  of  a 
conditional  tender. 

Brown  has  asked  for  specific  performance  in  general  terms, 
and  that  means  in  accordance  with  the  agreement,  and  I agree 
with  my  brother  Masten  that  the  plaintiffs  are  entitled  to  relief  from 
forfeiture  and  to  judgment  for  specific  performance  as  to  the  600 
feet  frontage,  upon  payment  within  30  days  of  any  instalments 
due  and  taxes,  and  the  rest  of  the  contract  will  stand  and  be  car- 
ried out  according  to  its  terms. 
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App.  'Div.  The  appeal  should  he  allowed  with  costs  here  and  below  and 
imo.  the  counterclaim  dismissed  with  costs. 

Hwers  Latchfokd^  C.J.,  agreed  with  Fishee,^  J.A. 

AND 

Brown  Masten,  J.A. — This  was  an  appeal  by  the  plaintiff  from  the 

Hazel-  judgment  of  the  County  Court  of  the  County  of  York,  dated  the 
13th  March,  dismissing  an  action  for  specific  performance  of  a 
FiwLer,  J.A.  contract  for  the  sale  of  land  in  the  district  of  Muskoka. 

Particulars  of  the  facts  and  agreements  upon  which  this  action 
- turns  appear  in  the  judgments  of  my 'brotliers  Riddell  and  Fisher, 
and  I do  not  repeat  them. 

I think  the  term  “release’’  referred  to  in  the  agreement  in 
question  means  a deed  conveying  the  land  to  be  released;  and  when 
the  defendant  Hazelhurst  wrongfully  refused  to  execute  any  docu- 
ment releasing  the  GOO  feet  which  had  been  sold  to  Rogers,  the 
equitable  title  in  that  600  feet  passed  to  the  plaintiff  Brown  free 
and  clear  of  any  claim  thereon  by  Hazelhurst.  No  man  can  take 
advantage  of  his  own  Avrong.  On  this  ground  I think  that  specific 
performance  should  be  granted  so  far  as  it  relates  to  that  part  of 
the  lands  sold  by  BroAAui  to  Rogers. 

With  respect  to  the  remainder  of  the  property,  I think,  in  view 
of  the  defendant’s  Avrongful  refusal  to  release  the  600  feet  above 
mentioned,  there  should  be  relief  from  any  alleged  forfeiture, 
and  that,  on  payment  Avithin  30  days  of  all  sums  now  due  under 
the  agreement,  the  appeal  should  be  allowed,  and  the  defendant’s 
counterclaim  should  be  dismissed,  Avith  costs  of  claim  and  counter- 
claim  here  and  beloAV. 

Cede,  J.A.,  agreed  Avith  Hasten,  J.A. 

Riddell,  J.A. : — An  appeal  is  taken  by  the  plaintiffs  from  the 
judgment  of  the  County  Court  in  this  action,  tried  before  his 
Honour  Judge  Tytler  Avithout  a jury.  The  defendant,  being  the 
OAAuier  of  certain  land  in  Muskoka,  on  the  5th  August,  1920, 
entered  into  a written  agreement  Avith  the  plaintiff  Brown  for  its 
sale  for  $2,000,  payable  $50  doAAUi  and  $50  on  the  5th  February  and 
5th  August  in  each  year,  without  interest,  until  the  full  purchase- 
price  should  be  paid — the  purchaser  having  the  right  to  discount 
any  of  the  payments  at  6 ])er  cent.,  compound  interest — all  overdue 
instalments  to  bear  interest  at  6 per  cent.  The  purchaser  Avas  to 
pay  taxes,  etc.,  after  the  5th  August,  1920,  and  to  keep  the  build- 
ings insured  for  not  less  than  $700,  and  Avas  to  have  possession 
until  default. 

A provision  of  importance  and  much  relied  upon  by  the  defend-, 
ant  reads: — ' , , 
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^‘And  it  is  expressly  understood  that  time  is  to  be  considered 
the  essence  of  this  agreement,  and,  unless  the  payments  are  punc- 
tually made  at  the  time  and  in  the  manner  above  mentioned,  the 
said  party  of  the  first  part  is  to  be  at  liberty  to  resell  the  said 
land,  three  months  after  having  given  notice  in  writing  to  the 
party  of  the  second  part  of  such  intention.” 

The  property  is  chiefly  valuable  from  fronting  on  the  lake  (a 
frontage  of  about  1,600  feet);  and  the  following  clause  was  in- 
serted in  the  agreement: — 

^‘^And  it  is  further  agreed  by  the  party  of  the  first  part  that  as 
the  payments  are  made  he  shall,  if  requested  by  the  party  of  the 
second  part,  release  parts  of  the  said  lands  as  may  be  sold  by  him, 
such  parts  not  to  exceed  40  feet  of  lake-front  for  each  payment 
made.” 

Fifteen  instalments  had  been  paid  when,  in  December,  1927, 
the  plaintiff  Brown,  asserting  that  he  had  sold  a part  of  the  land, 
about  25  acres,  with  a lake-frontage  of  600  feet,  to  the  plaintiff 
Eogers  for  $625,  claimed  the  operation  of  this  clause.  He,  how- 
ever, had  been  neglecting  to  pay  the  taxes:  in  the  previous  April, 
the  defendants  solicitor  wrote  complaining  of  his  defaults  as  fol- 
lows : — 

^^You  are  aware  that  you  are  in  arrears  in  your  payments  for 
the  above  property  for  over  two  years;  also  for  $92.45  arrears  of 
taxes  paid  by  Mr.  Hazelhurst  in  November,  1925,  to  redeem  the 
property  from  sale.  Unless  all  arrears  with  interest  thereon  is 
paid  Mr.  Hazelhurst  will  terminate  the  agreement  and  resell  the 
property.  It  seems  useless  to  wait  longer.” 

These  amounts  were  paid  by  the  plaintiff  Brown  on  or  about 
the  5th  August,  1927,  which  included  the  taxes  of  1926;  but  the 
taxes  of  1927,  amounting  to  $44.80,  were  unpaid  and  these  were 
paid  by  the  defendant. 

A deed  was  tendered  to  the  defendant  in  December,  1'927,  after 
the  sale  to  Eogers;  and  the  defendant  refused  to  execute  the  deed> 
which  purported  to  convey  some  600  feet  frontage  to  Eogers. 
There  was  at  that  time  no  default,  so  far  as  appears.  The  instal- 
ment due  on  the  5th  February,  1928,  was  not  paid;  and,  in  May, 
the  plaintiff  Brown  was  served  with  a notice  dated  the  24th  April : 
this  (1)  demanded  immediate  payment  of  all  arrears  under  the 
original  agreement,  ^There  now  being  a payment,  of  $50  in  arrears 
since  the  5th  day  of  February,  1928:”  (2)  demanded  payment  of 
arrears  of  taxes,  “there  being  arrears  of  taxes  unpaid  at  the  present 
time;”  (3)  demanded  an  insurance  policy  of  $700  “under  the 
covenant  . . in  said  agreement  . . you  having  neglected 

at  the  present  time  to  furnish  me  with  an  insurance  policy  pur- 
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suant  to  the  said  covenant  and  (4)  gave  notice  that,  in  default 
of  payment  of  all  principal  and  taxes  and  the  delivery  of  an  insur- 
ance policy  as  jrrovided  by  the  covenant,  on  or  before  the  5th  May 
next,  ‘‘1  shall,  on  or  after  the  5th  day  of  May,  1928,  proceed  to 
take  possession  of  Ihe  property  mentioned  in  the  aforesaid  agree- 
ment, and  to  resell,  release,  or  turn  over  said  property  as  I may 
deem  wise  and  best  in  order  to  recover  the  balance  due  me  under 
Riddell,  J.A.  said  agreement,  and  also  to  cancel  said  agreement,  and  you  will  in 
such  event  forfeit  any  payments  made  heretofore  on  account  of 
said  property,  all  of  which  said  payments  shall  be  treated  as  oc- 
cupational rental,  I having  suffered  damages  and  inconveniences 
by  reason  of  your  non-fulfilment  of  your  part  of  the  agreement.” 

Instead  of  at  once  paying  what  he  should,  that  is,  the  February, 
1928,  instalment  with  interest,  and  the  taxes  due  in  December, 
1927,  Brown  waited  till  the  end  of  May  before  offering  to  pay  the 
taxes,  only  to  find  them  already  paid  by  the  defendant — he  then 
sent  to  a bank,  near  the  defendant’s  residence  in  Alberta,  sufficient 
to  reimburse  the  defendant  with  interest.  The  defendant  refused 
to  accept  the  money ; and  also  refused  to  accept  the  insurance  policy 
sent  with  the  draft.  No  subsequent  tender  has  been  made. 

In  the  meantime.  Brown’s  solicitors  wrote  to  the  defendant’s 
solicitor,  enclosing  a cheque  for  the  $50  overdue  and  interest,  with 
the  condition : — 

^^This  cheque  is  sent  to  you  to  cover  this  payment  on  the  con- 
dition that  Alexander  William  Hazelhurst  and  his  wife  agree  to 
execute  a conveyance  to  one  Henry  Launder  Rogers  of  600  feet  of 
the  property  as  described  in  a certain  indenture  of  deed  tendered 
to  Hazelhurst  for  execution  on  or  about  the  10th  day  of  December, 
1927,  which  deed  Hazelhurst,  in  breach  of  his  agreement,  refused 
to  execute  at  the  time  of  the  said  tender. 

‘^Tf  you  will  advise  me  that  Mr.  and  Mrs.  Hazelhurst  will  exe- 
cute the  deed  of  which  tender  was  made,  and  thereby  comply  with 
the  agreement  which  Mr.  Hazelhurst  signed,  I will  take  your 
undertaking  as  sufficient  and  will  send  the  deed  to  you  so  that  the 
same  can  be  executed.  If,  how^ever,  Mr.  Hazelhurst  refuses  to 
execute  the  deed  and  will  not  put  you  in  position  where  you  can 
agree  that  they  will  execute  the  deed,  then  the  condition  of  the 
delivery  of  the  enclosed  cheque  to  you  is  that  you  must  return  it  to 
us  because  we  cannot  put  our  client  in  the  position  where  he  cannot 
deliver  to  Mr.  Rogers  the  property  which  he  has  sold  to  him  and 
at  the  same  time  overlook  Mr.  Hazelhurst’s  default  and  continue 
to  make  payments  to  him.” 

The  letter  mentioned  the  service  of  the  notice  of  cancellation 
already  referred  to;  and  disputed  the  right  of  the  defendant  either 
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to  re-enter  or  to  seE;  it  notified  the  solicitor  that  the  insurance 
had  been  effected,  and  added: — 

^^The  matter  of  the  taxes  will  be  attended  to  as  soon  as  your 
client  puts  us  in  the  position  to  know  where  we  stand  with 
Rogers.^^ 

This  tender  was  conditional;  and  it  is  clear  law  that  such  a 
tender  is  ineffective,  if  the  condition  is  one  which  the  tenderer  has 
not  the  right  to  impose : Leake  on  Contracts,  7th  ed.,  p.  650,  cit- 
ing Foord  V.  Noll  (H842),  12  L.J.C.P.  2,  2 Dowl.  KS.  617;  In  re 
Steam  StoJcer  Co.  (1875),  44  L.J.  Ch.  386,  L.E.  19  Eq.  416. 

The  condition  sought  to  be  imposed  was  a deed  from  the  de- 
fendant to  Rogers,  whereas  all  he  had  agreed  to  do  was  to  “re- 
lease” the  land  to  the  plaintiff  Brown:  Stocker  v.  lYedderhwni 
(1857),  3 K.  & J.  393.  We  need  not  consider  whether  it  is  our 
law,  as  it  is  held  in  some  of  the  United  States,  that  a tender  is  not 
invalid  because  it  is  coupled  with  a demand  for  the  performance 
of  a reciprocal  duty  enjoined  by  law  upon  the  person  to  whom  the 
tender  is  made:  Johnson  v.  Cranage  (1880),  45  Mich.  14;  Hatpin 
V.  Phoenix  Insurance  Co.  (1890),  118  N.Y.  165. 

I can  find  nothing  in  the  subsequent  proceedings  to  alter  the 
situation  in  the  plaintiff ^s  favour — his  conduct  was  irritating  and 
dilatory;  and  the  defendant  was  forced  to  perform  a duty  which 
the  plaintiff  had  undertaken.  I agree  with  the  County  Court 
Judge  that  no  case  is  made  out  for  specific  performance. 

I understand  the  learned  County  Court  Judge  to  permit  the 
defendant  to  withdraw  his  counterclaim ; and  that  is  proper.  The 
defendant  will  be  well  advised  to  consider  with  care  precisely  what 
rights  he  has  under  the  agreement;  we  should  not  direct  the  oan- 
cellation  of  the  agreement ; but  we  should  allow  the  parties  to  work 
out  their  respective  rights  as  best  they  may.  I may  be  permitted 
to  add  that  this  is  another  instance  of  want  of  proper  care  in 
expressing  the  terms  of  a written  contract. 

I would  dismiss  the  appeal  with  costs. 

If  the  parties  have  even  a modicum  of  common  sense  they  will 
settle  this  case  and  not  invite  further  litigation. 
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Appeal  allowed  (Riddell,  J.A.,  dissenting). 
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[APPELLATE  DIVISION.] 

Green  v.  Fraser. 

Trusts  and  Trustees — Trustee  under  Syndicate  Pooling  Agreement 
relating  to  Mining  Claims — Sale  at  Less  than  Minimum  Price 
Stated  in  Agreement — Construction  of  Agreement — Approval  of 
Majority  of  Syndicate  — Protest  of  Mmority  — Whether  Trustee 
Guilty  of  Breach  of  Trust — Advice  of  Solicitor. 

Several  owners  of  different  mining  claims  dealt  with  them  by  an 
agreement,  dated  the  15th  August,  1925,  reciting  that  the  parties 
thereto  had  agreed  each  with  the  others  that  all  the  claims  should 
he  pooled  and  each  should  have  an  interest  in  the  pool  equal  to  the 
proportion  which  his  individual  claim  bore  to  the  total.  The  claims 
were  all  to  be  conveyed  to  the  defendant  for  the  purposes  of  sale, 
and  he  was  given  full  power  to  deal  with  the  claims  subject  to 
the  conditions  set  forth.  The  claims  might  be  sold  together  or 
separately;  if  sold  separately  each  party  should  receive  his  propor- 
tion of  the  sale-price  irrespective  of  in  whose  name  the  claim  stood 
before  the  agreement.  The  defendant  was  given  full  power  to  deal 
with  the  claims  as  if  they  were  his  own  absolute  property,  subject 
to  obtaining  a price  of  $150,000  for  all  or  $13,637  per  claim.  Should 
this  minimum  price  not  be  obtained,  the  majority  of  interests  might 
agree  to  selling  for  a lesser  sum,  and  the  other  interests  should  be 
bound  by  such  agreement.  Should  the  claims  not  be  sold  or  optioned 
in  a year  from  the  date  of  the  agreement,  the  majority  of  interests 
might  then  decide  as  to  what  further  action  should  be  taken  in 
connection  with  the  claims,  and  the  defendant  should  then  deal  with 
the  claims  as  the  majority  of  interests  should  agree,  and  any  ques- 
tion in  connection  with  the  claims  should  be  decided  by  the  majority 
of  interests.  Provision  was  made  for  the  calling  of  meetings  to 
determine  any  question  that  might  arise. 

The  claims  were  not  sold  but  were  optioned  within  the  year  at 
$150,000.  The  holders  of  the  option  spent  much  money  in  developing 
the  claims,  but  found  little  ore.  They  said,  early  in  1929,  that  they 
would  abandon  all  money  paid  and  all  money  spent  upon  the  claims, 
unless  easier  terms  could  be  obtained,  and  they  offered  shares 
in  their  incorporated  company  and  some  cash.  A meeting  was 
called,  and  the  majority,  that  is,  all  but  the  two  plaintiffs,  agreed 
to  accept  the  offer.  The  defendant  was  advised  by  his  solicitor 
that  it  was  his  duty  to  obey  the  instructions  of  the  majority,  and 
he  conveyed  the  claims  to  the  company,  the  consideration  being 
$3,000  cash  and  135,000  shares.  In  an  action  to  recover  the  plaintiffs’ 
shares  of  the  cash  unpaid  on  the  option:  — 

Held  (Hodgins,  J.A.,  dissenting),  that  the  defendant  was  not  guilty 
of  a breach  of  trust;  and  the  action  was  dismissed. 

An  action  by  W.  T.  Green  and  W.  H.  Eiddell  against  F.  C. 
Fraser  to  recover  from  the  latter,  as  trustee,  $'9,212.40,  under  an 
agreement  dated  the  25th  August,  1925. 

The  action  was  tried  before  Fisher,  J.A.,  without  a Jury,  at 
Sudbury. 

J.  J[  O'Coruior,  for  the  plaintiffs. 

G.  M.  Miller,  for  the  defendant. 
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September  16,  1929.  Fisheb.,  J.A.  : — The  material  facts,  which  Fisher,  J.A. 
are  not  in  dispute,  appear  to  be  that  the  plaintiffs  and  several  2029. 

others  were  desirous  of  pooling  their  interests  in  certain  mining  ^ 

claims  owned  by  them  in  the  district  of  Sudbury,  and  on  the  25th 
August,  1925,  they  entered  into  an  agreement,  whereby  the  de-  Fraser. 
fendant,  who  was  also  one  of  the  owners,  Avas  named  as  and  ac- 
cepted the  office  of  trustee  for  all  of  the  parties  interested,  includ- 
ing himself. 

The  agreement  provides  that  ^The  said  F.  C.  Fraser’^  (the 
defendant  trustee)  ‘'shall  have  full  poAver  to  sell,  option,  and  deal 
with  the  said  claims  in  the  same  manner  as  if  they  were  his  own 
absolute  property,  subject  to  obtaining  therefor  a minimum  price 
of  not  less  than  $150,000,  including  the  commission,  and  subject 
to  accounting  to  each  of  the  parties  hereto  of  their  proportion  of 
such  moneys  as  may  be  obtained  for  the  sale  of  the  said  claims  or 
cny  part  thereof. 

“Should  the  minimum  price  not  be  obtainable  by  the  said 
F.  C.  Fraser,  the  majority  of  the  interests  may  agree  to  selling 
for  a lesser  amount,  and  the  other  interests  shall  be  bound  by  such 
an  agreement. 

“Should  the  claims  not  he  sold  or  optioned  Avithin  one  year 
from  the  date  hereof,  the  majority  of  interests  may  then  decide 
as  to  AAffiat  further  action  shall  be  taken  in  connection  with  the 
said  claims,  and  the  said  F.  C.  Fraser  shall  then  deal  Avith  the 
said  claims  as  the  majority  of  interests  shall  agree  upon. 

“xAny  question  that  may  arise  in  connection  with  the  said 
claims  shall  be  decided  by  the  majority  of  interests,  and  any 
meetings  required  to  be  called  for  considering  any  such  questions 
are  properly  called  on  5 days’  notice  given  by  the  said  F.  C.  Fraser 
to  the  others  by  registered  mail  to  the  addresses  herein  given.” 

The  defendant,  on  the  15th  February,  1926,  gave  to  one  Golds- 
borough  and  his  assigns  an  option  to  purchase,  on  the  terms  there- 
in mentioned,  the  mining  properties  for  the  sum  of  $150,000,  and 
this  option  Avas  assigned  to  the  McMillan  Gold  Mining  Company 
Ltd.  Paragraph  4 of  the  statement  of  defence  reads: — 

“The  said  McMillan  Gold  Mining  Company  Ltd.  proceeded 
at  once  to  develop  the  properties  under  options,  and  spent  over 
$200,000  in  the  development  of  the  same  and  proved  the  proper- 
ties to  be  valuable  mining  properties.” 

On  the  8th  November,  1928,  all  the  parties  agreed  to  extend 
the  time  and  to  accept  certain  shares  of  the  McMillan  company 
in  satisfaction  of  Avhat  Avas  then  due  or  to  become  due  under  the 
option  assigned  to  the  McMillan  company.  In  February,  1929, 
the  McMillan  company  notified  the  defendant  that  they  were  not 
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prepared  to  spend  any  more  money  in  the  development  of  the 
properties^  and  submitted  a new  offer  under  the  terms  of  which 
they  were  prepared  to  pay,  in  addition  to  what  they  had  already 
paid,  $3,000  in  cash,  and  to  transfer  135,000  shares  of  the  stock 
of  their  company  of  the  par  value  of  $1  per  share  for  the  said 
properties.  All  the  parties,  excepting  the  plaintiffs,  agreed  to 
accept  this  offer,  and  the  defendant,  pursuant  to  the  terms  of  the 
agreement  of  the  25th  August,  called  a meeting — ^giving  to  all 
parties  5 days^  written  notice — for  the  purpose  of  discussing  and 
deciding  upon  the  acceptance  or  rejection  of  the  McMillan  offer, 
and  at  that  meeting-  all  the  parties — excepting  the  plaintiffs,  who 
again  protested — passed  a resolution  authorising  the  defendant 
as  trustee  to  accept  the  offer  and  to  transfer  the  properties. 

The  defendant,  as  authorised  by  agreement  dated  the  11th 
February,  1929,  sold  and  transferred  the  properties  to  the  Mc- 
Millan company  and  received  the  $3,000  in  cash  and  the  135,000 
shares  referred  to,  and  the  properties  are  now  vested  in  the  Mc- 
Millan company.  This  agreement  was  executed  by  all  the  parties 
interested  ©ther  than  the  plaintiffs,  and  para.  3 reads : — 

“It  is  agreed  that  this  agreement  does  not  supersede  but  is 
in  addition  to  the  agreement  of  the  15th  iVugust,  1925.^^ 

The  plaintiffs,  in  para.  14  of  their  statement  of  claim,  alleged, 
and  at  the  trial  the  defendant  did  not  dispute,  but  on  the  con- 
trary admitted,  that  by  a statement  made  up  by  the  defendant 
and  furnished  to  the  plaintiffs  on  the  12th  March,  1929,  there 
was  due  to  each  of  the  plaintiffs,  before  the  new  offer  was  accept- 
ed, up  to  the  11th  February,  1929,  a sum  of  $4,956.20,  and  this 
action  is  brought  to  recover  these  sums.  This  statement  is  not 
put  in,  and  the  Court  has  no  information  as  to  how  it  was  made 
up  or  when  the  money  was  to  be  paid. 

For  the  defendant  it  is  contended  that,  before  completing  the 
sale — being  in  doubt  as  to  his  legal  position — he  took  counseFs 
advice  and  was  assured  that,  according  to  the  true  construction 
of  the  agreement  of  the  25th  August,  and  especially  that  part 
thereof  that  says  *^^any  question  that  may  arise  in  connection  with 
the  claims,’’  he  was,  if  and  when  authorised  by  the  majority  of 
those  interested,  entitled  to  sell,  and,  by  following  that  advice 
and  complying  with  the  authority  of  a majority  of  those  inter- 
ested, under  no  liability  to  the  plaintiffs;  that  he  acted  honestly 
and  in  the  best  interest  of  all,  including  the  plaintiffs;  that  from 
the  best  information  obtainable  it  was  doubtful,  if  the  McMillan 
company’s  new  offer  was  not  accepted,  whether  they  would  abandon 
the  property,  and  the  plaintiffs  and  others  interested  would  lose 
everything ; that,  if  the  plaintiffs  were  held  entitled  to  succeed 
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in  this  action,  and  the  McMillan  company  subsequently  aban- 
doned the  property,  the  plaintiffs  would  receive  the  amounts  now 
claimed  and  the  other  members  of  the  pool  receive  nothing;  and 
that,  in  any  event,  if  there  was  a breach  of  trust,  it  was  a tech- 
nical one,  and  the  defendant  is  entitled  to  be  relieved  from  per- 
sonal liability  under  sec.  34  of  the  Trustee  Act,  E.S.O.  192'7, 
ch.  150,  which  reads: — 

^Tf  in  any  proceeding  affecting  a trustee  or  trust  property  it 
appears  to  the  court  that  a trustee,  or  that  any  person  who  may 
be  held  to  be  fiduciarily  responsible  as  a trustee,  is  or  may  be  per- 
sonally liable  for  any  breach  of  trust  whenever  the  transaction 
alleged  or  found  to  be  a breach  of  trust  occurred,  but  has  acted 
honestly  and  reasonably,  and  ought  fairly  to  be  excused  for  the 
breach  of  trust,  and  for  omitting  to  obtain  the  directions  of  the 
court  in  the  matter  in  which  he  committed  such  breach,  the  court 
may  relieve  the  trustee  either  wholly  or  partly  from  personal 
liability  for  the  same.^"’ 

So  far  as  this  section  is  concerned,  I find  as  a fact  that  the 
defendant  acted  honestly  in  this  transaction,  and  therefore  I 
should  like  to  hold  that  he  should  be  given  relief  from  personal 
liability;  but  the  difficulty  I have  is  in  finding  that  in  all  the 
circumstances  he  acted  reasonably  as  required  by  the  Act,  because 
he  knew  before  the  meeting  was  called,  and  at  the  meeting,  that 
the  plaintiffs  were  protesting  against  his  acceptance  of  the  Mc- 
Millan offer  and  refused  to  give  their  consent,  and,  instead  of 
applying  to  the  Court  for  advice  and  directions,  he  preferred  to 
act  on  the  advice  of  his  solicitor  and  the  authority  of  a majority 
of  those  interested.  It  would,  I think,  be  establishing  a dangerous 
precedent  to  hold  that  a trustee  was  entitled  under  this  section  to 
be  relieved  from  personal  liability  simply  because  he  took  the 
matter  up  with,  and  was  governed  by,  his  legal  adviser  and  by  a 
majority  of  those  interested  in  a trust  property,  as,  no  matter 
how  careful  and  skilful  a counsel  may  be  in  the  advice  given  to  a 
client,  he  may,  nevertheless,  be  mistaken,  and  the  consent  of  the 
majority  of  those  interested  may  have  been  given  or  obtained  for 
selfish  reasons  to  the  detriment  or  loss  of  the  minority. 

In  my  opinion,  the  defendant  trustee  should,  when  confronted 
with  the  objections  by  a minority  of  those  interested  and  the  pro- 
visions of  the  agreement  under  which  he  accepted  the  trust,  not 
have  sold  to  the  McMillan  company,  but  have  taken  advantage  of 
the  Act,  passed  expressly  for  the  purpose  of  protecting  him  when 
in  doubt ; and,  having  failed  to  do  so,  cannot  be  held  to  have  acted 
reasouably  within  the  meaning  of  this  section  of  the  Act.  In  such 
circumstances,  the  trustee’s  plain  duty  was  either  to  refrain  from 
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acting  or  to  apply  to  the  Court  for  advice  and  directions.  See 
Whicher  v.  National  Trust  Co.  (1910),  22  O.L.R.  460,  and  Nation- 
al Trustees  Co.  of  Australasia  v.  General  Finance  Co.  of  Australasia, 
[1905]  A.C.  373.  I must,  therefore,  hold  that  this  contention  fails. 

In  referring  to  the  agreement  itself,  it  is,  I think,  clear  that, 
a sale  with  the  consent  and  approval  of  all  the  interested  parties 
having  been  made  within  a year  from  the  date  of  the  agreement — 
the  25th  August,  1925 — for  the  minimum  price  of  $150,000,  the 
defendant  Avas  not  thereafter  entitled  to  cancel  or  alter  that  agree- 
ment or  to  make  a sale  for  a lesser  sum  without  the  consent  of  all 
the  parties  interested.  In  my  opinion,  the  agreement  means  that, 
if  the  minimum  price  of  $150,000  was  not  secured  within  a year, 
the  trustee  was  in  that  event  entitled  to  sell,  upon  obtaining  the 
consent  of  a majority  of  the  interested  parties,  and  not  otherwise. 

The  contention  that  the  Avords  ‘Wy  question  that  may  arise  in 
connection  Avith  the  said  claims’’  shall  be  decided  at  a meeting  to  be 
called  by  the  trustee,  on  5 days’  notice,  by  the  majority  of  interests, 
must  also  fail,  as,  in  my  opinion,  that  part  of  the  agreement  has 
no  relation  to  or  bearing  upon  the  right  of  the  trustee  to  make  a 
sale  at  a price  less  than  the  minimum,  but  refers  to  the  majority 
a right  to  determine  any  other  questions  or  claims  that  may  arise 
in  connection  Avith  the  administration  by  the  defendant  of  the 
trust  property.  The  fact  that  because  the  trustee  and  the  majority 
thought  that  they  Avere,  in  accepting  the  lesser  sum,  acting  in  the 
best  interests  of  the  plaintiffs  and  themselves,  is  no  ansAver  to  the 
violation  of  an  express  and  important  term  of  the  agTeement.  It 
may  also  be  quite  true  that,  if  the  plaintiffs  succeed  in  this  action 
and  the  McMillan  company  thereafter  abandon  or  refuse  to  go  on 
and  develop  the  property,  the  plaintiffs  Avill,  upon  payment  of  the 
amount  noAv  claimed,  obtain  an  advantage  OA’cr  the  other  members 
of  the  said  syndicate;  but,  again,  I cannot  see  in  what  way  that 
is  an  ansAver  to  the  breach  of  trust,  because  it  may  turn  out  that 
the  properties  are  of  great  value,  as  is  admitted  by  the  defendant 
in  para.  4 of  his  statement  of  defence,  and,  if  so,  the  plaintiffs 
Avould  be  the  losers  by  the  defendant’s  conduct  in  accepting  less 
than  the  minimum  price.  There  is  no  evidence,  as  contended  by 
counsel  for  the  defendant,  that  the  mining  claims  owned  by  the 
plaintiffs  have  been  found  worthless  as  mining  properties;  but, 

' even  if  that  w’ere  an  admitted  fact,  it  Avould  not  affect  the  plain- 
tiffs’ right  to  recover,  as  the  August  agreement  provides  that  ^ 
^^all  the  mining  claims  shall  be  pooled  and  each  shall  have  an 
interest  in  the  pool  equal  to  the  proportions  which  his  interest  in 
the  individual  claims  bears  to  the  total.” 

For  the  reasons  given,  and  in  vieAv  of  the  admission  made  by 
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counsel  for  the  defendant  at  the  trial,  that,  if  the  defendant  was 
held  to  be  liable,  the  plaintiffs  were  each  entitled  to  $4,956.20, 
there  will  be  judgment  for  the  plaintiffs  for  $9,912.40  and  costa 
if  demanded. 

The  defendant  appealed  from  the  judgment  of  Fisher,  J.A. 

December  9 and  10,  1929.  The  appeal  was  heard  by  Mulock, 
C.J.O.,  Magee,,  Hodgins,  Middleton,  and  Grant,  JJ.A. 

T.  N.  Phelan,  K.C.,  for  the  appellant.  The  learned  trial  Judge 
erred  in  finding  that  the  trustee,  having  once  sold  the  property, 
had  no  further  right  to  deal  with  it  In  the  way  of  reselling  it  or 
granting  another  option,  but  that  his  power  was  limited  to  deal- 
ing with  questions  other  than  these.  The  trust  agreement  con- 
templates only  one  thing — the  selling  or  optioning  of  the  claims. 
There  was  no  mention  or  thought  of  working  the  claims  otherwise, 
and  therefore  the  power  was  properly  exercised.  The  trustee, 
in  acting  upon  the  authority  of  the  majority  of  the  interests,  was 
acting  within  the  true  meaning  of  the  trust  agreement.  This 
'agreement  was  not  practicable  unless  all  the  properties  were 
thrown  into  and  dealt  with  together  in  bulk.  The  circumstances 
of  the  parties  and  the  objects  of  the  agreement  must  be  looked  at. 
The  clause  in  question  was  put  in  for  the  express  purpose  of  meet- 
ing the  contingency  which  might  and  actually  did  arise  in  con- 
nection with  the  sale  or  option,  i.e.,  the  substitution  of  shares  for 
cash.  If  this  contention  is  not  upheld,  under  secs.  32  and  34  of 
the  Trustee  Act,  E.S.O.  1927,  ch.  150,  the  trustee  ought  to  be 
relieved.  The  learned  trial  Judge  erred  on  the  test  of  reasonable- 
ness in  finding  that  acting  against  the  wish  of  the  minority  was 
unreasonable.  The  proper  test  is  whether  he  acted  as  a reasonably 
prudent  man  would  have  acted:  Be  Collins  (1927),  61  O.L.E.  225. 
When  the  defendant  put  his  own  property  into  the  deal,  he  was 
acting  according  to  the  test  laid  down.  In  view  of  the  fact  that 
he  acted  on  the  advice  of  counsel,  it  cannot  be  said  that  iti  not 
applying  to  the  Court  for  directions  he  acted  unreasonably : Davis 
V.  Nelson  (1927),  61  O.L.E.  457.  The  plaintiffs  have  entirely  mis- 
conceived their  remedy.  If  it  is  held  that  the  majority  had  no 
power  to  make  the  subsequent  agreement,  then  the  trustee’s  power 
and  the  agreement  are  at  an  end.  The  plaintiffs’  only  remedy  is  to 
sue  for  the  recovery  of  their  interest  in  the  claims.  It  is  not 
proper  to  ask  the  defendant  to  put  up  money  which  he  never  got 
and  could  not  get,  or  to  guiarantee  the  carrying  out  of  the  option 
over  which  he  had  no  power  or  control.  If  the  assessment  of 
damages  is  on  a wrong  basis,  there  is  no  evidence  of  any  proper 
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basis,  and  for  that  reason  alone  the  action  should  be  dismissed. 
The  defendant  is  the  trustee  not  for  the  two  plaintiffs  but  Tor  the 
whole  group,  and  the  action  should  have  been  brought  against  the 
group. 

R.  S.  Robertsoiij  K.C.,  for  the  plaintiffs,  respondents.  The 
words  in  the  trust  agreement  ^""power  to  selF^  mean  for  money 
only:  Lewin  on  Trusts,  13th  ed.,  p.  1064,  para.  16;  Williams  on 
Vendor  and  Purchaser,  2nd  ed.,  p.  266.  The  wording  of  the 
clause  in  question  gives  the  trustee  specific  power  to  sell  or  option 
for  a specific  price  and  for  money,  which  in  itself  excludes  power 
to  deal  with  the  property  in  any  other  way.  The  later  words 
^^power  to  deal  with  any  question  arising  in  connection  with  the 
claims’^  does  not  widen  the  earlier  specific  powers.  General  words 
following  specific  words  must  be  limited  to  the  purposes  of  the 
earlier  specific  words:  Blackburne  v.  Flavelle  (1881),  6 App.  Gas. 
628,  at  pp.  634-5;  In  re  German  Date  Coffee  Co.  (1882),  20  Ch.  D. 
169,  at  p.  188;  Margetson  v.  Glyn,  [18'92i]  1 Q.B.  337,  at  p.  344. 
What  was  done  here  was  outside  the  specific  power  of  the  trustee 
which  the  majority  of  the  owners  had  no  power  to  enlarge.  The 
original  option  had  not  come  to  an  end  when  the  second  option 
purported  to  have  been  given.  What  was  done  Avas  merely  to 
substitute  shares  for  the  cash  payments  under  the  original  option. 
The  optionee  never  intended  to  let  the  option  drop,  and  was*  very 
careful  that  it  should  not  again  get  on  the  market.  The  oral 
statement  by  the  optionee  that  no  more  money  Avould  be  paid  did 
not  terminate  the  option.  Therefore  the  situation  was  not  one 
where  a neAv  option  could  have  been  given.  In  order  that  the  trus- 
tee be  excused  under  the  Trustee  Act,  the  defendant  must  shew 
that  he  acted  honestly  and  reasonably  and  that  on  his  whole  con- 
duct he  is  entitled  to  have  the  benefit  of  the  section  extended  to 
him:  LeAvin  on  Trusts,  13th  ed.,  p.  949;  Re  Nichols  (1913),  29 
O.L.R.  206.  The  breach  committed  must  be  something  of  the 
character  Avhich  the  trustee  is  empowered  to  do.  Here  he  was 
acting  Avith  no  poAver  AAdiatever,  and  is  not  entitled  to  the  benefit  of 
the  section:  Whicher  v.  National  Trust  Co.,  22  O.L.R.  460; 
In  re  Windsor  Steam  Coal  Co.  ^^1901)  Limited,  [1929]  1 Ch.  15'.i, 
at  p.  161.  What  excuse  has  the  trustee  for  not  applying  to  the 
Court  for  directions?  The  question  was  raised  here  in  the  most, 
emphatic  form.  It  was  not  reasonable  for  him  to  proceed  without 
the  direction  of  the  Court  when  he  knew  that  strenuous  objections, 
to  his  authority  Avere  being  made,  particularly  in  view  of  the  loose 
evidence  given  as  to  the  solicitors  opinion:  In  re  Turner,  [1897]  1 
Ch.  536;  In  re  Stuart,  [1897]  2 Ch.  583;  In  re  Brookes, 
[1914]  1 Ch.  558.  The  aAvard  of  damages  Avas  on  the  correct 
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basis.  No  particular  claims  now  belong  to  the  plaintiffs.  Their 
interests  merged  into  one.  That  is  so  even  if  the  purpose  of 
the  trust  fails.  They  cannot  have  their  individual  claims  back. 
The  trustee  is  chargeable  with  the  minimum  price  ,at  which 
he  is  authorised  to  sell,  in  the  absence  of  evidence  that  he  could 
not  get  the  sale-price  after  he  had  reported  the  property  sold. 
There  is  no  evidence  that  the  property  was  not  worth  the  price 
for  which  it  was  sold. 

January  20.  Mulock,  C.J.O. : — This  is  an  appeal  from 
Fisher,  J.A.,  who  held  the  defendant  liable  in  damages  for  a 
breach  of  trust.  Briefly  the  facts  are  as  follows : — 

The  plaintiffs  and  others  owned,  respectively,  mining  claims  in 
the  district  of  Sudbury,  and  by  a deed  of  trust  dated  the  15th  day 
of  August,  1925,  transferred  their  respective  claims  to  the  defend- 
ant in  trust  to  sell  the  same,  and,  in  the  event  of  selling,  to  account 
to  each  party  for  his  proper  share  of  the  purchase-money. 

The  plaintiffs  allege  that,  according  to  the  terms  of  the  trust 
deed,  the  defendant  was  not  entitled  to  sell  the  shares  for  less  than 
$150,000,  but  that,  in  breach  of  his  duty,  he  sold  the  same  for  a 
smaller  sum,  namely,  $3,000  cash  and  135,000  shares  of  the  par 
value  of  $1  per  share  in  the  McMillan  Gold  Mines  Limited.  The 
sole  question  is  whether  the  defendant  was  entitled  under  the  trust 
deed  to  have  so  sold  the  shares.  The  trusts  are  in  the  following 
words : — 

‘^The  said  E.  C.  Fraser  shall  have  full  power  to  sell,  option, 
and  deal  with  the  said  claims  in  the  same  manner  as  if  they  were 
his  own  absolute  property,  subject  to  obtaining  therefor  a minimum 
price  of  not  less  than  $150,000,  including  commission,  and  subject 
to  accounting  to  each  of  the  parties  hereto  of  their  proportion  of 
such  moneys  as  may  be  obtained  for  the  sale  of  the  said  claims  or 
any  part  thereof. 

^^Should  the  minimum  price  not  be  obtainable  by  the  said  F.  C. 
Fraser,  the  majority  of  the  interests  may  agree  to  selling  for  a 
lesser  amount,  and  the  other  interests  shall  be  bound  by  such  an 
agreement. 

“Should  the  said  claims  not  be  sold  or  optioned  within  one 
year  from  the  date  hereof,  the  majority  of  interests  may  then 
decide  as  to  what  further  action  shall  be  taken  in  connection  with 
the  said  claims,  and  the  said  F.  C.  Fraser  shall  then  deal  with  the 
said  claims'  as  the  majorit}^  of  interests  shall  agree  upon. 

“Any  question  that  may  arise  in  connection  with  the  said  claims 
shall  be  decided  by  the  majority  of  interests,  and  any  meetings 
required  to  be  called  for  considering  any  such  questions  are  pro- 
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perly  called  on  five  days’  notice  given  by  the  said  F.  C.  Fraser  to 
the  others,  by  registered  mail  to  the  addresses  herein  given.” 

By  agreement  dated  the  15th  day  of  February,  1926,  the  de- 
fendant granted  an  option  to  purchase  the  said  shares  for  $150,000 
to  one  Charles  Goldsborough.  Goldsborough  assigned  his  option  to 
Patterson,  who  assigned  it  to  the  McMillan  Gold  Mines  Limited, 
and  during  the  life  of  the  option  the  optionees  expended  in  testing 
the  property  between  $200,000  and  $250,000. 

Then  the  McMillan  Gold  Mines  Limited  notified  the  defendant 
that  they  would  not  exercise  the  option.  Thereupon  the  defend- 
ant went  to  New  York  and  negotiated  with  the  company  for  a pur- 
chase of  the  property,  the  consideration  to  be  $3,000  in  cash  and 
the  said  135,000  shares  in  the  company.  The  defendant  called 
a meeting  of  all  the  parties  who  had  conveyed  to  him  their  shares, 
and  submitted  to  them  the  terms  of  the  proposed  sale,  and  all  of 
them  except  the  plaintiffs  agreed  thereto,  and  thereupon  the  de- 
fendant conveyed  the  property  to  the  McMillan  Gold  Mines  Lim- 
ited, the  consideration  being  $3,000  cash  and  135,000  shares. 

No  attack  is 'made  upon  the  defendant  because  of  any  inade- 
quacy of  price  realised  from  such  sale,  the  sole  complaint  being 
that  according  to  the  trust  deed  the  • defendant  was  not  entitled 
to  sell  the  property  for  less  than  $150,000.  This  sum  he  did  not 
realise,  but  the  trust  deed,  in  my  opinion,  entitles  him,  with  the 
consent  of  the  majority  of  the  interest,  ’to  sell  for  a lesser  sum. 
It  says : “Should  the  minimum  price  not  be  obtainable  by  the 

said  F.  C.  Fraser,  the  majority  of  the  interests  may  agree  to  sell- 
ing for  a lesser  amount,  and  the  other  interests  shall  be  bound  by 
such  an  agreement.”  The  majority  of  the  interests  did  agree  to 
the  sale  in  question.  It  is  true  that  part  of  the  consideration  is 
in  shares.  If  they  are  of  no  value,  then  the  consideration  was 
$3,000.  The  trustee,  I think,  was  entitled  to  sell  for  $3,000  if 
the  majority  approved  of  his  so  doing.  The  mere  circumstance 
that  he  got  something  in  addition  to  money  does  not,  I think,  in- 
validate the  sale. 

I,  therefore,  am  of  opinion  that  the  defendant  was  not  guilty 
of  a breach  of  trust  in  the  sale  which  he  made  of  the  property,  and 
therefore  this  appeal  should  be  allowed  with  costs  and  the  action 
dismissed  with  costs. 

If,  however,  another  view  should  prevail,  then  I would  point 
out  that  there  is  no  evidence  to  support  the  amount  of  damages 
awarded  to  the  plaintifis,  and  the  judgment  should  be  amended 
by  directing  a reference  to  determine  the  amounts. 
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Magee,  J.A.  : — I agree  with  the  reasons  and  conclusion  of  my 
Lord  the  Chief  Justice. 

It  may  be  conceded  that  neither  as  co-owners  nor  as  partners, 
if  that  relationship  had  existed,  could  the  transaction  entered  into 
have  been  forced  upon  the  minority  by  the  majority,  and  that  its 
propriety  depends  wholly  upon  the  terms  of  the  agreement  of  the 
15th  August,  1925.  By  it  the  eleven  mining  claims  were  to  be 
transferred  to  the  defendant  as  trustee  ^^for  the  purpose  of  sale 
and  dealing  with’^  and  he  was  to  ‘^have  full  power  to  sell,  option, 
and  deal  with^’  them  *^^as  if  they  were  his  own  absolute  property, 
subject  to  obtaining  therefor  a minimum  price  of  not  less  than 
$150,000,^^  and,  if  sold  separately,  he  was  to  obtain  a minimum 
price  of  not  less  than  $13,637  per  claim.  This  was  followed  by 
the  clause  providing  that,  should  the  minimum  price  not  be  obtain- 
able, the  miajority  of  the  interests  might  agree  to  selling  for  a less 
amount,  and  the  other  interests  would  be  bound.  These  undoubt- 
edly point  to  a sale  and  only  a sale.  But  the  agreement  recited 
that  the  defendant  was  to  have  full  power  to  ^‘^deal  with”  the  claims 
subject  to  the  conditions  thereinafter  mentioned.  One  of  those 
^‘^conditions”  was  the  provision  that,  should  the  claims  not  be  sold 
or  optioned  within  a year,  the  majority  of  interests  might  then 
decide  as  to  what  further  action  should  be  taken  in  connection 
with  the  Olaims,  and  the  defendant  should  then  ^Meal  with”  them 
as  the  majority  of  interests  should  agree  upon.  In  this  case  that 
provision,  in  my  opinion,  took  effect.  It  is  true  the  properties 
had  been  ^‘^optioned”  within  a year,  but  it  is,  I think,  manifest  that 
that  meant  that  the  majority  could  not  so  direct  the  dealing  while 
a proper  option  granted  within  the  year  was  in  force — nor  until 
after  the  year  expired, — but,  if  an  option  for  say  30  days  had  been 
granted  during  the  last  10  days  of  the  year  and  had  expired  with- 
out the  option  being  exercised,  that  clause  would  take  effect — and 
was  intended  to  take  effect.  If  on  the  25th  day  the  holder  of  the 
option  announced  that  he  could  not  carry  out  the  purchase,  and 
both  sides  agreed  that  the  option  was  at  an  end,  that  surely  is  the 
same  as  if  the  30  days  had  expired. 

That  clause  in  the  agreement  was  followed  by  the  provision  that 
^^any  question  that  may  arise  in  connection  with  the  said  claims 
shall  be  decided  by  the  majority  of  interests,”  which  was  in  my 
view  intended  and  operates  as  an  omnibus  clause  to  cover  whatever 
was  not  governed  by  special  provisions. 

Here  the  holders  of  the  option  did  announce  that  they  could 
not  and  would  not  exercise  it.  The  majority  and  the  trustee  were 
as  free  to  ^Meal  with”  the  same  holders  as  with  strangers,  and  they 
did  deal  with  them,  the  old  option  being  done  away  with  by  con- 
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App.  Div.  sent.  Incidentally,  I think,  the  majority  conld  consent  to  the 
1930.  cancellation,  that  is  the  relinquishment,  of  any  mere  option.  Then 
the  new  sale  for  shares  in  the  same  company  does  not  affect  its 
validity  any  more  than  if  it  were  for  shares  in  a chartered  bank 
or  any  other  saleable  commodity.  It  was  in  effect  for  shares  in 
Magee,  J*A.  mining  claims,  though  subject  to  a majority,  and  was,  it  seems  to 
me,  well  within  the  purview  of  the  pooling  scheme  entered  into 
by  the  plaintiffs. 

Beside  all  that,  it  must  be  remembered  that  the  plaintiffs 
could,  if  their  contention  is  right,  have  prevented  the  sale  by 
notifying  the  purchasers  that  the  trustee  had  no  power  to  sell — 
or  by  applying  for  an  injunction.  It  does  not  appear  whether 
the  conveyance  to  the  defendant  described  him  as  trustee  or  not, 
or  otherwise  gave  notice  of  the  trust,  but  a notice  or  a Us  pendens 
or  an  injunction  was  available  to  the  plaintiffs.  They  chose  to 
lie  by  and  bring  this  action,  in  which  there  is  no  attempt  to  prove 
that  there  is  any  lossi  to  them,  and  in  my  view  they  not  only  have 
proved  no  loss,  but  have,  in  a Court  of  Equity,  where  alone  they 
could  succeed,  precluded  themselves  from  relief. 


Hodgins,  J.A.  : — Appeal  from  the  judgment  of  Fisher,  J.A., 
whereby  he  directed  judgment  to  be  entered  in  favour  of  each 
plaintiff  for  the  sum  of  $4,956.20,  together  with  costs.  The  facts 
are  substantially  set  forth  in  the  reasons  for  judgment  of  the 
learned  trial  Judge.  The  questions  argued  turned  upon  the  pro- 
visions of  an  agreement  to  which  the  plaintiffs  and  defendant, 
with  others,  were  parties,  dated  the  15th  day  of  August,  1925. 
It  is  sufficient  to  say  that  by  that  agreement  nine  parties,  includ- 
ing the  plaintiffs  and  defendant,  who  owned  between  them  a 
total  of  fourteen  mining  claims,  agreed  that  these  should  be 
pooled,  and  that  each  party  should  have  an  interest  in  the  pool 
equal  to  the  proportion  which  his  interest  in  the  individual  claim 
bore  to  the  total.  It  was  also  agreed  (and  this  agreement  was 
carried  out)  to  transfer  to  the  defendant  all  the  claims  ^ffor  the 
purpose  of  sale,  and  that  he  shall  have  full  power  to  deal  with 
the  said  claims,  subject  to  the  conditions”  set  out  in  the  agree- 
ment. The  parties  further  covenanted  and  agreed,  each  with  the 
other,  that  they  would  transfer  their  interests  to  the  defendant 
as  trustee  ^ffor  the  purpose  of  sale  and  dealing  with  the  said 
claims.”  The  material  conditions  which  are  mentioned  in  the 
agreement  may  be  summarised  as  follows:  (1)  The  defendant 
as  trustee  was  given  full  power  ^To  sell,  option,  and  deal  with 
the  said  claims  in  the  same  manner  as  if  they  were  his  own  abso- 
lute property,  subject  to  obtaining  therefor  a minimum  price  of 
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not  less  than  $150,000,  including  commission,  and  subject  to 
accounting  to  each  of  the  parties  for  their  proportion  of  such 
moneys  as  might  be  obtained  for  the  sale  of  the  said  claims  or 
any  part  thereof.’’  (2)  The  claims  were  to  be  considered  as  a 
whole,  and  each  party  as  entitled  to  ‘That  proportion  of  the  sale- 
price  of  any  or  all  of  the  claims  which  his  interest  in  the  indiv- 
idual claims  bears  to  the  total  amount,”  the  sale-price  to  be 
divided  in  accordance  with  their  interest  in  the  whole  claim.  (3) 
In  any  option  given,  a chartered  bank  was  to  be  designated  into 
which  payments  by  the  optionee  were  to  be  made,  and  provision 
made  for  the  payment  out  to  the  parties  of  their  shares  of  it  from 
time  to  time.  (4)  Should  the  minimum  price  not  be  obtainable, 
the  majority  of  the  interests  may  agree  to  sell  for  a lesser  amount, 
“and  the  other  interests  shall  be  bound  by  such  an  agreement.” 

(5)  “Should  the  said  claims  not  be  sold  or  optioned  within  one 
year  from  the  date  hereof,  the  majority  of  interests  may  then 
decide  as  to  what  further  action  shall  be  taken  in  connection  with 
the  said  claims,  and  the  said  F.  C.  Fraser  shall  then  deal  with 
the  said  claims  as  the  majority  of  interests  shall  agree  upon.” 

(6)  “Any  question  that  may  arise  in  connection  with  the  said 
claims  shall  be  decided  by  the  majority  of  interests.”  Provision 
for  proper  notice  is  added. 

Pursuant  thereto,  the  defendant  gave  an  option  to  one  Golds- 
borough  on  the  15th  February,  1926,  the  provisions  of  which 
enabled  the  optionee  (so-called)  to  enter  upon  the  property  and 
take  possession  of  it,  with  the  right  during  the  currency  of  the 
option  to  carry  on  mining  operations  and  do  and  record  the  neces- 
sary work,  etc.;  and,  in  the  event  of  any  ore  being  shipped,  the 
profits  were  to  be  divided  between  the  defendant  (called  optionor) 
and  the  optionee  in  certain  proportions. 

It  is  unnecessary  to  recite  the  other  provisions  of  the  option, 
except  to  say  that  it  required  payment  of  the  sum  of  $165,000 
in  certain  amounts,  beginning  with  a payment  on  the  1st  April, 
192'6,  and  ending  with  one  on  the  1st  June,  1928.  It  was  fur- 
ther stipulated  that  a transfer  of  the  mining  claims  should,  at 
once  be  deposited  with  the  bank  to  be  held  in  escrow  until  the 
completion  of  the  payments,  and  at  the  same  time  a release  was 
to  be  executed  and  deposited  in  the  bank  by  the  optionee,  which 
was  to  be  delivered  to  the  optionor  in  event  of  default  being  made 
by  the  optionee  in  any  of  the  terms  of  the  option.  Time  was  to 
be  of  the  essence  of  the  contract. 

Clauses  4 and  5 (ante)  do  not  seem  applicable,  because  the 
option  was  given  within  a year,  and,  as  to  (4),  for  the  reason 
that,  adding  together  the  $12,000  paid  under  the  option  and  the 
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$3,000  cash  payment  under  the  impeached  agreement,  and  taking 
135,000  shares  at  $1  per  share,  the  minimum  price  was  being 
obtained.  The  provisions  of  the  option,  the  price  of  the  claims, 
as  well  as  the  large  amount  spent  afterwards  by  the  optionee  or 
his  assigns  (some  $200,000),  indicate  that  the  transaction  into 
which  the  parties  had  entered  was  an  important  one  and  likely 
to  cover  some  years  before  being  entirely  carried  out. 

The  case,  therefore,  depends  very  largely  upon  the  expression 
in  the  option  that  the  defendant  as  trustee  was  invested  with  the 
ownership  of  the  claims  *^Tor  the  purpose  of  sale  and  dealing  with 
the  claims, and  the  further  provision  that  any  question  that 
might  arise  ^hn  connection  with  the  claims^’  was  to  be  decided 
by  the  majority  of  interests,  expressed  at  a meeting  properly  called. 

It  appears  from  the  papers  and  evidence  submitted  that,  as 
recited  in  the  memorandum  of  agreement  dated  the  8th  day  of 
November,  1928,  between  the  defendant  and  the  McMillan  Gold 
Mines  Limited,  who  had  succeeded  to  the  position  of  Goldsborough, 
the  option  agreement  had  been  amended  and  altered  from  time  to 
time,  and  had  finally,  with  the  consent  and  approval  of  the  op- 
tionor, been  assigned  to  the  McMillan  Gold  Mines  Limited,  by 
vdiom  all  the  terms  of  the  option  as  altered  and  amended  had 
been  carried  out,  up  to  the  month  of  November,  1928.  The  time 
for  payment  of  the  instalments  of  the  purchase-price  was,  at  some 
time  previous  thereto,  extended  for  a term  of  two  years  from  their 
due  date,  as  provided  in  the  original  option,  and  the  last,  two  pay- 
ments were  to  be  made  as  follows,  $10,000  on  or  before  the  1st 
day  of  December,  1928,  and  $24,000  on  or  before  the  1st  day  of 
March,  1929.  That  carries  the  option  down  to  the  8th  Novem- 
ber, 1928,  as  then  in  force,  though  with  modified  terms. 

The  memorandum  of  the  8th  November,  1928,  had  apparently 
been  preceded  by  an  agreement  bearing  date  the  18th  October, 
1926,  whereby  certain  alterations  in  the  terms  of  the  agreement 
were  agreed  upon. 

Later  in  the  month  of  November,  1928,  the  plaintiffs  and 
the  other  owners  of  the  interests  agreed  with  the  defendant  that 
they  would  accept  the  aforesaid  15,000  shares  of  the  McMillan 
Gold  Mines  Limited,  in  certain  proportions,  which  were  to  be 
applied  on  the  payments  due  on  the  1st  December,  1928,  and  the 
1st  March,  1929.  This  agreement  signed  by  the  plaintiffs  and 
the  defendant,  and  the  other  parties,  on  the  20th  November,  1928, 
sets  out  in  more  precise  detail  that  the  15,000  shares  were  to  be 
taken  as  equivalent  to  the  sum  of  $15,000,  of  which  $5,000  was 
to  be  allowed  on  the  payment  due  on  the  1st  December,  1928,  and 
$10,000  on  the  payment  due  on  the  1st  March,  1929. 
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From  the  above  it  is  quite  apparent  that  down  to  the  time 
when  the  defendant  entered  into  the  agreement  of  the  12th  Feb- 
ruary, 1929,  with  the  McMillan  Gold  Mines  Limited,  the  option 
originally  given  in  192>5  was  alive  and  in  force.  It  had  been 
altered  and  amended,  certain  payments  had  been  made  and  re- 
ceived thereunder,  and  mining  operations  had  been  carried  on 
by  the  optionee  and  his  assigns.  Indeed,  as  is  evident  from  an 
agreement  of  the  11th  February,  1929,  signed  by  all  parties  except 
the  plaintiffs,  it  was  recognised  that  the  consenting  parties  were 
dealing  with  a valid  and  subsisting  option  agreement,  and  were 
professing  to  be  carrying  it  out  on  certain  altered  terms  then 
agreed  upon.  What  was  actually  done  was  to  sell  the  properties 
out  and  out,  not  pursuant  to  the  then  existing  provisions  of  the 
option,  but  on  entirely  different  terms  and  for  a wholly  different 
consideration.  That  consideration  was,  apart  from  a sum  of 
$3,000  in  cash,  the  acceptance  of  135,000  shares  of  the  McMillan 
Gold  Mines  Limited  stock  at  the  par  value  of  $1  per  share.  Real- 
ising this  fact  and  being  doubtful  of  his  powers,  the  defendant 
called  a meeting,  notifying  all  the  parties,  at  which  all  except 
the  plaintiffs  agreed  to  his  disposing  of  the  properties  in  the 
manner  proposed.  The  object  of  the  meeting  is  thus  set  out  in 
the  notice : — 

“The  object  of  the  meeting  is  to  discuss  the  question  of  alter- 
ing the  terms,  of  the  option  agreement  made  between  the  interest- 
holders  and  the  McMillan  Gold  Mines  Limited,  dated  February 
15th,  1926,  and  the  amendments  thereto,  by  making  a new  agree- 
ment providing  for  taking  stock  in  the  company  instead  of  the 
money  payment  as  provided  in  the  agreement,  and  to  authorise 
the  trustee  to  carry  out  the  wishes  of  the  meeting  in  that  respect.” 

The  plaintiffs  refused  at  the  meeting  to  concur  and  questioned 
the  defendant’s  power  to  enter  into  the  contemplated  agreement. 
Notwithstanding  this,  the  trustee,  while  still  doubtful  of  his  power 
to  do  so,  entered  into  the  agreement  now  in  question,  on  the  fol- 
lowing day,  viz.,  the  12th  February,  1929.  Although  the  agree- 
ment of  the  11th  February,  1929,  recites  that  it  does  not  super- 
sede but  is  in  addition  to  the  agreement  of  the  15th  August,  1925, 
and  while  the  agreement  of  the  12th  February,  1928,  professes 
only  to  alter  the  terms  of  payment  under  the  option,  what  was 
then  accomplished  was  a sale  of  the  said  claims  to  the  McMillan 
Gold  Mines  Limited  for  $3,000  cash  and  135,000  shares  of  the 
capital  stock  of  the  said  company,  carrying  with  it  the  transfer 
of  all  the  mining  claims  to  the  company  and  the  issue  of  new 
stock  therefor. 

To  my  mind  it  was  a complete  and  radical  alteration  of  the 
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situation  and  of  the  rights  of  the  parties,  whether  considered  as 
purporting  to  be  the  completion  of  the  option  agreement  by  a 
change  in  the  consideration  agreed  therefor,  or  an  out  and  out 
sale.  Whichever  it  was,  it  was  a change  from  cash  to  shares,  the 
substitution  of  shares  in  the  company,  the  value  of  which  depend- 
ed upon  their  market  price,  for  a money  consideration.  I have 
no  doubt  that  the  abrupt  change  of  position  was  a consequence 
of  the  refusal  of  the  McMillan  Gold  Mines  Limited  to  proceed 
under  the  option  and  to  pay  the  instalments  of  the  purchase-price, 
or  to  continue  to  develop  the  property.  This  is  fully  established 
by  the  evidence.  The  parties  were,  no  doubt,  faced  with  the  dis- 
agreeable alternative  of  having  their  property  depreciated  in  the 
eyes  of  the  public  by  the  surrender  of  the  option  after  a very 
large  expenditure  of  money  had  been  made  on  its  development, 
or  of  taking  shares  in  the  company,  the  value  of  which  apparently 
was  not  at  all  equal  to  the  original  consideration  mentioned  in 
the  option.  Exploration  had  been  found  not  to  warrant  payment 
of  the  original  consideration,  so  that,  unless  the  company  exerted 
itself  in  other  fields,  its  shares  had  not  much  prospect  of  being 
worth  par.  In  order  to  obtain  these  shares,  those  interested  were 
told  that  they  must  part  with  the  ownership  of  their  mining 
claims,  which,  up  to  this  time,  had  been  held  in  escrow  by  the 
bank,  thus  further  emphasising  the  radical  change  in  the  situ- 
ation and  relationship  of  the  parties. 

I have  no  doubt  that  the  trustee  acted  honestly.  He  had 
definite  information,  which  he  conveyed  to  the  interest-holders; 
and,  though  he  had  doubts  as  to  his  powers,  he  felt  impelled, 
under  the  circumstances,  to  take  the  risk  of  handing  over  the 
whole  of  the  properties,  receiving  for  the  interested  owners  the 
shares  in  lieu  of  money.  He  did  transfer  all  the  claims  to  the 
company,  and  this  the  plaintiffs  do  not  seek  to  recall  as  to  their 
individual  mining  claims. 

Under  the  circumstances  I have  outlined,  the  real  question 
is,  whether  the  defendant  as  trustee  has  acted  reasonably.  I can 
find  nothing  in  the  original  agreement  of  1925  which  justified 
his  carrying  out  the  option  on  any  basis  except  that  which  had 
been  stated  in  the  option  or  properly  agreed  upon  under  the 
authority  of  the  initial  agreement  of  1925.  His  powers  were 
expressly  subject  to  the  conditions  mentioned  in  that  document, 
and  the  main  provision  in  it  upon  which  reliance  might  be  placed 
is  that  any  question  that  might  arise  ^hn  connection  with  the  said 
claims’^  should  be  decided  by  the  majority  of  interests.  I think 
it  is  impossible  to  read  into  such  a general  and  vague  clause 
authority  to  make  an  entire  change  not  only  in  the  nature  of  the 
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consideration  but  in  the  security  wihich  the  parties  were  to  have 
for  its  payment,  namely,  the  right  to  recover  the  deed  of  the  prop- 
erties held  in  escrow  in  the  bank.  One  must  read  a power  like 
that  referred  to  as  controlled  by  the  whole  scope  of  the  agree- 
ment, having  regard  to  the  real  effect  of  what  was  being  done, 
and  it  is,  I think,  impossible  to  hold  that  any  such  complete 
alteration  of  the  rights  and  interests  of  the  parties  is  contem- 
plated by  the  vesting  in  the  trustee  of  the  right  to  decide  ques- 
tions arising  ^hn  connection  with  the  claims.^’ 

It  was  argued  that  the  trustee  took  legal  advice  and  should 
be  excused.  It  was,  however,  not  merely  a question  of  the  con- 
struction of  the  agreement.  It  was  rather  whether  the  contem- 
plated transaction  was  at  all  within  the  purview  of  the  original 
agreement,  and  it  involved  inquiry  into  a business  matter,  i.e., 
whether  the  shares  of  the  company  under  the  circumstances  were 
either  an  adequate  consideration  or  proper  and  valuable  security, 
having  regard  to  the  results  of  the  exploration  upon  the  claims 
themselves,  and  also  whether,  having  the  properties  in  his  hands, 
the  trustee  was  in  a business  sense  justified  in  parting  with  them 
so  as  to  enable  the  company  to  sell  its  stock,  while  that  company 
was  insisting,  as  the  agreement  of  the  12th  February,  1929,  pro- 
vides, that  the  135,000  shares  should  be  pooled  and  so  locked  up, 
to  be  released  only  pro  tanto  on  the  arrival  of  each  date  for  pay- 
ment of  the  original  instalments.  These  questions  the  trustee 
was  bound  to  consider,  and  the  advice  of  a solicitor  upon  the 
legal  effect  of  the  different  clauses  of  the  agreement  did  not  solve 
either  of  them.  As  Stirling,  J.,  said  in  In  re  Stuart,  [1897]  2 
Ch.  583,  591:  ‘T  think  a man  dealing  with  his  own  money  would 
not  act  upon  the  opinion  of  his  solicitor  alone  in  a question  as 
to  the  value  of  property  proposed  as  a security.” 

Cozens-Hardy,  M.R.,  in  In  re  Allsop,  [1914]  1 Ch.  1,  13, 
remarks : ^Tn  a large  estate  it  may  be  only  reasonable  that  he 
should  consult  counsel  of  the  first  rank  or  apply  by  originating 
summons  for  the  direction  of  the  Court.” 

In  the  substance  of  this  remark  Swinfen  Eady,  L.J.,  defin- 
itely concurs,  and  adds  (p.  21)  that  the  advice  of  the  Court 
should  be  obtained  “when  the  proper  construction  of  an  instru- 
ment is  open  to  any  serious  doubt.” 

In  Whicher  v.  National  Trust  Co.  (1910),  22  O.L.R.  460, 
466,  Moss,  C.J.O.,  speaks  of  the  effect  of  the  transaction  as  affect- 
ing relief  under  the  statute;  and,  although  the  judgment  of  the 
Court  of  Appeal  was  reversed  on  appeal  to  the  Privy  Council  be- 
cause they  thought  the  meaning  of  the  trust  deed  was  “plain” 
and  the  action  of  the  trustee  justified,  his  remarks  and  those  of 
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Magee,  J.A.,  have  still  weight  where  the  contract  or  deed  is 
ainbignons.  He  says  : — 

^^As  pointed  ont  by  their  Lordships  of  the  Privy  Council  in 
National  Trustees  Co.  of  Australasia  v.  General  Finance  Co.  of 
Australasia,  [1905]  A.C.  373,  at  p.  381,  it  is  not  sufficient  to 
entitle  trustees  to  relief  under  the  Act  to  establish  that  they  acted 
honestly  and  reasonably.  They  must  go  further  and  satisfy  the 
Court  that  under  all  the  circumstances  they  ought  fairly  to  be 
excused.  The  position  of  the  defendants  in  the  case  at  bar  is 
not  dissimilar  to  that  of  the  appellants  in  that  case.  And  it 
may  be  said  of  the  defendants  here,  as  was  said  in  that  case, 
that,  without  saying  that  the  remedial  provisions  of  the  section 
should  never  be  applied  to  a trustee  in  the  position  of  the  de- 
fendants, it  is  a circumstance  to  be  taken  into  account,  and  there 
is  not  shewn  any  fair  excuse  for  the  breach  of  trust  nor  any 
reason  why  the  plaintiff,  who  has  committed  no  fault,  should 
lose  his  money  to  relieve  the  defendants : see  also  Davis  v.  Hutch- 
ings, [1907]  1 Ch.  356.^" 

Magee,  J.A.,  in  the  same  case  points  out  (p.  483)  : “The  Act 
M^as  not  intended  to  allow  a change  of  beneficiary  or  to  excuse 
a trustee  from  liability  if  he  paid  to  A.  what  should  be  paid  to 
B.,  with  whatever'  good  intentions  he  may  have  acted.  It  would 
be  a dangerous  doctrine  to  enable  a well-meaning  trustee,  simply 
by  the  exercise  of  his  honest  and  reasonable  judgment  as  to  the 
construction  of  the  terms  of  his  trust,  to  deprive  one  man  of  his 
fortune  and  hand  it  to  another.^’ 

I am  unable  to  hold  that  the  trustee  acted  reasonably.  The 
situation  was,  as  I have  indicated,  a very  serious  one  needing 
prompt  decision.  It  meant  the  transfer  of  the  whole  properties 
and  the  acceptance,  instead  of  money,  of  shares  of  uncertain  value 
in  a company.  The  need  for  haste  was,  no  doubt,  apparent,  but 
a trustee  who  desires  to  be  excused  should  realise  that  he  runs 
great  risk  unless  his  business  judgment  is  accurate,  and  the  mean- 
ing of  the  trust  instrument  very  clear.  The  trustee  himself 
admits  that  his  authority  to  do  what  he  did  under  the  original 
agreement  Avas  in  some  doubt,  unless  Avith  the  consent  of  the 
interest-holders,  and  the  agreement  of  the  11th  February,  1928, 
so  recites. 

Rule  604  says  that  AAffiere  the  rights  of  any  person  depend 
upon  the  construction  of  any  deed,  Avill  or  other  instrument,  he 
may  apply  by  originating  notice,  upon  notice  to  all  persons  con- 
cerned, to  have  his  rights  declared  and  determined. 

Rule  605  enacts  that,  “Where  the  rights  of  the  parties  depend 
upon  the  construction  of  any  contract  or  agreement  and  there 
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are  no  material  facts  in  dispute,  . . . such  rights  may  be 

determined  upon  originating  notice.” 

This  speedy  processs  might  have  been  resorted  to,  and  should, 
I think,  have  been  taken  by  a trustee,  especially  where  objection 
is  squarely  raised  at  a meeting  called  to  secure  the  approval  of 
those  interested. 

It  is  not  the  province  of  the  Court  to  advise  a trustee  upon 
the  wisdom  of  a business  proposition  or  attempt  to  approve  or 
disapprove  of  the  scheme,  financial  or  otherwise,  as  to  which  the 
powers  of  the  trustee  are  to  be  exercised,  yet  the  Court  must,  in 
order  properly  to  construe  the  terms  of  the  document  containing 
the  trustee^s  powers,  inform  itself  of  the  scope  and  effect  of  that 
which  is  proposed,  so  as  to  enable  the  trustee  to  apply  the  opin- 
ion of  the  Court  to  the  circumstances  in  which  he  finds  himself. 
The  advice  of  the  Court  may  indeed  prove  extremely  useful  in 
determining  the  wisdom  or  unwisdom  of  what  is  proposed,  but 
I do  not  think  the  obtaining  of  it  is  in  some  cases  all  that  is 
required.  No  doubt,  had  an  application  been  made  to  the  Court, 
or  had  the  defendant  consulted  some  one  versed  in  such  matters 
upon  the  merits  of  the  proposition,  it  would  have  become  ap- 
parent that  not  only  did  it  involve  an  essential  change  in  the 
character  of  the  consideration,  but  that  the  words  ^‘^any  question 
that  may  arise  in  connection  with  the  claims”  could  by  no  possi- 
bility be  stretched  to  cover  the  tying  up  of  the  shares  in  a pool 
after  the  properties  had  been  parted  with  and  the  shares  had 
become  the  property  of  the  interest-holders.  The  proposal  to 
pool  the  shares  finds  no  place  in  the  notice  given  to  the  interest- 
holders.  If  the  conveyance  of  the  mining  claims  could  be  justified 
by  the  words  above  quoted,  this  fettering  the  owners  in  their  deal- 
ing with  what  they  received  while  the  comany  was  free  to  market 
its  shares  on  the  basis  of  its  acquisition  of  the  claims,  was  no 
question  of  properties,  but  an  unjustified  interference  with  their 
newly  acquired  property  and  rights.  It  is  perhaps  to  be  regretted 
that  the  plaintiffs  were  not  present  at  the  meeting,  though  their 
solicitor  was  there,  and  said  the  plaintiffs  would  not  accept  the 
pooled  stock. 

I am  unable,  however,  to  agree  with  the  learned  trial  Judge 
in  the  amount  which  he  has  awarded  as  damages.  The  evidence 
makes  it  quite  clear  that  the  figures  he  mentions  were  figures 
referable  only  to  the  interest  which  the  plaintiffs  would  have  in 
the  purchase-money  if  the  option  had  been  carried  out  on  its 
original  terms.  The  learned  trial  J udge  at  the  hearing  expressly 
recognised  that,  where  he  asked:  ^^How  can  you  claim  $4,900 
from  the  trustee  ? He  has  not  actually  received  the  money,  it  was 
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never  paid  to  him.  Nothing  was  paid  to  him.’’  Further 
on,  he  says : ^^The  amount  due  to  the  plaintiff  as  per 
statement  of  March  12th,  1929,^  beflore  accepting  the 

$3,000,  was  $4,956.20  each,  that  is  if  he  actually  received  it. 
He  did  not  receive  it.  Instead  of  receiving  it  he  did  something 
else.”  It  is  plain  that  what  the  plaintiffs  lost  were  the  properties 
belonging  to  them,  which  they  had  pooled  and  vested  in^  the  de- 
fendant, but  they  did  not  lose  any  chance  of  receiving  their  share 
of  the  purchase-money  of  the  properties  according  to  the  option 
terms,  because  the  optionee  had,  as  appears  from  the  evidence, 
definitely  refused  to  carry  it  out,  or  to  put  up  any  more  money. 
If  the  option  dropped,  the  development  would  have  to  end,  and 
the  properties  would  go  back  to  the  interested  holders.  The 
optionee,  after  putting  up  $200,000,  had  tried  to  sell  the  stock 
of  the  company  and  to  raise  enough  to  carry  on  further  develop- 
ment, and  was  unable  to  do  it  on  account  of  these  outstanding 
payments,  and  the  fact  that  it  was  not  the  owner  of  the  proper- 
ties themselves. 

I think,  therefore,  that  the  judgment  in  the  main  should  be 
affirmed,  but  the  assessment  of  damages  should  he  set  aside,  and 
it  should  be  referred  to  the  Master  at  Sudbury  to  ascertain  the 
damages  which  the  plaintiffs  have  suffered  from  the  loss  of  their 
interests  in  their  mining  claims  by  reason  of  the  conveyance  made 
by  the  defendant  to  the  McMillan  company,  on  the  12th  February, 
1929.  With  that  alteration,  I think  the  appeal  should  be  dismissed 
with  costs. 

Middleton,  J.A. : — I find  myself  unable  to  accept  the  conclu- 
sions of  the  learned  trial  Judge. 

Several  owners  of  different  mining  claims  dealt  with  them  by 
an  agreement  of  the  15th  August,  1925.  I place  emphasis  on 
certain  parts  of  this  agreement  in  my  opinion  too  lightly  passed 
over.  The  document  recites  that  ^The  parties  hereto  have  agreed 
each  with  the  others  that  all  the  aforesaid  mining  claims  shall  be 
pooled,  and  each  shall  have  an  interest  in  the  pool  equal  to  the 
proportion  which  his  individual  claim  bears  to  the  total,”  and  the 
claims  are  all  to  be  conveyed  to  Fraser  ^ffor  the  purposes  of  sale” 
and  he  is  given  ^ffull  power  to  deal  with  the  claims  subject  to  the 
conditions  hereinafter  set  forth.” 

The  claims  ^^may  be  sold  together  or  separately,  but  if  sold 
separately  each  one  shall  receive  his  proportion  of  the  sale-price 
irrespective  of  in  whose  name  the  claim  stood”  prior  to  the 
agreement. 
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Fraser  is  given  full  power  to  deal  with  the  claims  “as  if  they 
were  his  own  absolute  property,”  subject  to  obtaining  a price  of 
$150,000  for  all  or  $13,637  per  claim.  Should  this  minimum 
price  not  be  obtained,  the  majority  of  interests  “may  agree  to  sell- 
ing for  a lesser  sum,  and  the  other  interests  shall  be  bound  by  such 
agreement.”  Should  the  claims  not  be  sold  or  optioned  in  a year 
from  the  date  of  the  agreement,  “the  majority  of  interests  may 
then  decide  as  to  what  further  action  shall  be  tak^n  in  connection 
with  the  said  claims,”  and  Fraser  shall  “then  deal  with  the  said 
claims  as  the  majority  of  interests  shall  agree  upon,^^  and  “any 
question  in  connection  with  the  claims  shall  he  decided  by  the 
majority  of  interests.”  Provision  is  then  made  for  the  calling 
of  meetings  to  determine  any  question  that  may  arise. 

Several  things  are,  I venture  to  think,  plain.  The  claims 
theretofore  held  in  severalty  are  to  he  “pooled,”  i.e.,  each  owner 
ceases  to  own  his  claim,  and  in  place  thereof  has  an  undivided 
interest  in  all  the  pooled  claims.  This  is  not  a temporary  thing, 
but  is  a final  disposition  of  the  properties,  unless  by  a majority 
vote  it  shall  be  determined  to  dissolve  the  “pool”  and  return  each 
parcel  to  its  original  owner. 

Secondly,  the  claims  are  all  vested  in  Fraser,  who  “may  deal 
with  them  as  he  would  deal  with  his  own  property  subject  to”  cer- 
tain limitations  as  to  price,  etc. 

Thirdly,  the  equitable  rights  are  not  those  of  joint  tenants  or 
tenants  in  common.  The  majority  may  deal  with  all  the  proper- 
ties as  they  may  deem  wise,  and  the  minority  is  to  be  bound  by  the 
decision  of  the  majority. 

Fourthly,  fixed  limits  of  price  are  made  for  a year.  At  the 
end  of  this  time,  unless  the  properties  are  in  the  meantime 
optioned  or  sold,  the  majority  must  determine  that  which  is  to 
be  then  done.  For  greater  caution,  a clause  is  added  making  the 
majority  govern  “in  any  question  that  may  arise  in  connection 
with  the  said  claims,”  and  Fraser  is  to  “deal  with  the  said  claims 
as  the  majority  of  interests  shall  agree  upon.” 

The  claims  were  not  sold,  but  were  optioned  within  the  year, 
in  February,  1926.  No  question  arises  as  to  that  agreement. 
The  holders  of  the  option  have  spent  much  money,  but  found  little 
ore,  and  early  in  1929  w^ere  in  despair.  They  said  that  they 
would  abandon  all  money  paid  and  all  money  spent  upon  the  mine 
and  its  development,  some  $200,000,  unless  easier  terms  could 
be  obtained,  and  they  offered  stock  in  lieu  of  cash. 

A meeting  was  called.  The  - majority,  all  except  the  two 
plaintiffs,  agreed  to  accept  that  which  was  offered,  not  because 
the  situation  was  pleasant,  but  as  a choice  of  evils.  If  the  mine 
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should  be  abandoned  by  the  purchaser  who  had  spent  so  much,  it 
would  probably  be  worthless.  It  would  be  one  more  abandoned 
mine  upon  which  much  money  had  been  spent  without  result.  No 
one  would  get  anything  for  it.  If  what  was  offered  was  accepted, 
then  more  money  would  be  spent  in  development  work,  and  per- 
chance some  substantial  result  might  be  obtained.  In  this  case, 
by  the  ownership  of  the  stock  the  vendors  would  obtain  a share 
in  the  result. 

Fraser  was  advised  that  it  was  his  duty  to  obey  the  instruc- 
tions of  the  majority,  and  he  did  so.  The  dissenting  plaintiffs 
sue  to  recover  their  share  of  the  cash  unpaid  on  the  option,  al- 
though there  is  not  a word  of  evidence  to  justify  the  idea  that 
anything  that  could  have  been  done  would  have  enabled  Fraser 
to  receive  this  money.  Judgment  has  passed  against  him  for  the 
amount  claimed,  $4,956.20  in  favour  of  each  plaintiff. 

In  my  opinion,  Fraser  was  well  advised.  Under  the  terms 
of  this  agreement  he  was  bound  to  deal  with  the  property  as  the 
majority  might  determine,  and  this  is  what  he  did.  I would, 
therefore,  allow  the  appeal  and  dismiss  the  action  with  costs. 


Urant,  J.A.,  agreed  with  Middleton,  J.A. 


Appeal  allowed  (Hodgtns,  J.A.,  dissenting). 


[APPELLATE  DIVISION.] 

Mulvey  v.  General  Accident  Assurance  Co.  of  Canada. 

Bankruptcy — Authorised  Trustee  Acting  in  Respect  of  Estate  though 
not  Appoimted  Trustee  of  it — Misceppropriation  of  Moneys — Lia- 
bility of  Surety  upon  Security  Bond — Bankruptcy  Act,  1919,  9 d 10 
•Geo.  y.  ch.  36,  sec.  Ui — Action  by  Special  Trustee  Representing 
the  Crown — Amending  Act,  IS  d IJf  GeoL  V.  ch.  31,  sec.  17— -Con- 
struction of  Bond  Given  pursuant  to  Act. 

Under  the  provisions  of  sec.  14  of  the  Bankruptcy  Act,  1919,  9 & 10 
Geo.  V.  ch.  36,  R.  was  appointed  hy  the  Governor-General  in  Council 
an  authorised  trustee  in  bankruptcy.  F.,  another  authorised 
trustee,  was  duly  appointed  trustee  in  bankruptcy  of  the  E.  estate, 
and  in  July,  1925,  made  an  arrangement  with  R.  whereby  he  pur- 
ported to  transfer  to  R.  the  administration  of  that  estate,  and  R. 
proceeded  to  deal  with  the  estate  as  if  he  had  become  the  authorised 
trustee  thereof  under  the  Act,  although  in  fact  he  had  never  been 
appointed  trustee.  In  March,  1928,  F.  resumed  the  administra- 
tion of  the  estate,  and  it  was  found  that,  while  in  charge  thereof,  R. 
had  misappropriated  part  of  the  estate.  R.  had,  in  1922,  given  a 
bond  to  his  Majesty,  represented  by  the  plaintiff,  IJnder-'S«cretary  of 
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State,  the  defendant  company  executing  the  bond  as  surety  for  R.’s 
faithful  discharge  of  his  duties,  accounting  and  paying  over,  etc., 
as  authorised  trustee.  The  bond  recited  that  it  was  given  in  pur- 
suance ©f  the  Act;  and  subsecs.  4 and  5 of  sec.  14  provide  for  the 
execution  of  a bond  to  his  Majesty,  represented  by  a designated 
departmental  officer,  who  is  to  be  “a  special  trustee  for  the  creditors 
and  for  the  estate:” — 

Held,  in  an  action  upon  the  bond,  that  the  security  required  by  the 
Act  applies  only  to  an  authorised  trustee  in  bankruptcy  after  his 
appointment  as  trustee  of  an  estate;  R.  did  not  act  as  an  authorised 
trustee  under  the  Act,  but  as  a wrongdoer  and  contrary  to  the 
provisions  of  the  Act;  therefore  the  defendant  company  never 
became  liable  for  his  misconduct;  and  the  action  should  be  dis- 
missed. 

Per  (Magee;,  J.A.: — The  effect  of  the  amending  Act  of  1923,  13  & 14 
Geo.  V.  ch.  31,  sec.  17,  was  to  prevent  the  applicability  of  the 
security  given  to  the  Crown  under  the  Act  of  1919  to  subsequent 
bankruptcies,  but  to  keep  such  security  in  force  as  to  existing 
estates.  The  bond  being  given  in  1922,  F.  being  appointed  trustee 
of  the  E.  estate  in  1924,  and  R.  assuming  to  act  for  him  only  in 
1928,  no  liability  of  the  defendant  company  in  regard  to  that  estate 
arose,  even  if  R.  were  acting  as  authorised  trustee. 

Per  Hodgins,  J.A.: — The  bond  contemplated  additional  authority  being 
given  under  the  Bankruptcy  Act  as  to  each  estate,  without  which 
R.’s  actions  were  without  legal  effect,  and  not  those  of  an  authorised 
trustee  “under  the  said  Act.” 

Kepp  V.  Wiggett  (1850),  10  C.B.  35,  applied. 

An  appeal  by  the  defendant  company  from  the  Judgment  of 
Raney_,  at  the  trial  of  the  action,  in  favour  of  the  plaintiff, 
who  sued,  as  Ender-Secretary  of  State  for  Canada,  upon  a bond 
given  by  the  defendant  company  as  security  for  the  fidelity  of 
Henry  Russell,  an  authorised  trustee  in  bankruptcy,  who  though 
not  appointed  trustee  of  the  bankrupt  estate  of  one  England, 
acted  as  trustee,  under  the  supposed  authority  of  Arthur  S.  Fitz- 
gerald, who  was  an  authorised  trustee,  and  duly  appointed  trustee 
of  the  England  estate.  Moneys  of  the  estate  were  misappropriated 
by  Russell  while  in  charge  of  the  estate,  and  this  action  was 
brought  upon  the  bond. 

January  8.  The  appeal  was  heard  by  Mulock,  C.J.O.,  Magee, 
Hodgins,  Middleton,  and  Geant,  JJ.A. 

J.  A.  Macintosh,  K.C.,  for  the  appellant  company.  The  bond 
only  becomes  operative  when  the  principal  acts  as  an  authorised 
trustee  in  respect  to  an  estate,  having  been  duly  appointed  under 
the  provisions  of  the  Bankruptcy  Act,  9 & 10  Geo.  V.  ch.  36, 
secs.  14,  15,  16.  Nothing  was  done  in  this  case  to  substitute  the 
principal  as  the  authorised  trustee  for  Fitzgerald,  who  was  orig- 
inally appointed.  The  fact  that  the  principal  may  have  inter- 
meddled with  the  estate  without  any  official  position  does  not  bring 
him  within  the  terms  of  the  bond. 
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A.  J.  Gordon,  for  the  plaintiff,  respondent.  The  wording  of 
the  bond  covers  the  case  where  the  assured  ^^acts  as  trustee.’’  The 
assured  in  this  case  admittedly  ^^acted”  as  the  authorised  trustee; 
and,  even  though  he  was  not  officially  appointed,  that  should  not 
affect  the  liability  of  the  appellant  company. 

January  20.  Mulock,  C.J.O.  : — This  is  an  appeal  from 
Eaney,  J. 

The  cause  of  action  set  up  by  the  plaintiff  rests  upon  the 
following  circumstances.  On  the  4th  September,  1924,  one 
Percy  J.  England  made  an  assignment  of  his  estate  under  the 
Bankruptcy  Act  to  one  Arthur  S.  Fitzgerald,  an  authorised  trus- 
tee in  bankrutpcy,  who  was  carrying  on  the  business  of  authorised 
trustee  in  bankruptcy  in  the  city  of  Windsor,  and  as  such  trustee 
the  said  Fitzgerald  undertook  to  administer  the  estate;  but, 
whilst  it  was  still  in  his  hands  for  administration,  he  entered 
into  a written  agreement  bearing  date  the  1st  day  of  July,  1925, 
with  one  Henry  Eussell,  whereby  he  purported  to  transfer  tO'  him 
his  said  business,  including  the  administration  of  the  England 
estate,  and  thereupon  Eussell  proceeded  to  deal  with  the  estate 
as  if  he  had  become  authorised  trustee  thereof  under  the  Act, 
although  in  fact  he  had  never  been  appointed  such  trustee.  In 
Marcli,  1928,  Fitzgerald  resumed  the  administration  of  the  estate, 
iind  it  was  found  that,  whilst  in  charge  thereof,  Eussell  had  mis- 
appropriated certain  of  its  funds.  Thereupon  the  plaintiff,  claim- 
ing to  be  entitled  to  recover  from  the  defendant  company  the 
amount  so  misappropriated,  by  reason  of  a certain  bond  given  to 
his  Majesty  by  the  said  Eussell  and  the  company,  instituted  this 
action.  The  bond  was  in  the  folloAving  terms : — 

‘^Know  all  men  by  these  presents  that  we,  Henry  Eussell,  of 
the  city  of  Windsor,  in  the  Province  of  Ontario,  in  the  Dominion 
of  Canada,  hereinafter  called  the  principal,  and  the  General  Acci- 
dent Assurance  Company  of  Canada,  hereinafter  called  the  sure- 
ty, are  jointly  and  severally  bound  unto  our  Sovereign  Lord  the 
King,  his  Heirs  and  Successors,  represented  by  Thomas  Mulvey, 
Under-Secretary  of  State,  in  the  sum  of  $15,000  lawful  money 
of  Canada  to  be  paid  to  our  Sovereign  Lord  the  King,  his  Heirs 
and  Successors,  represented  as  aforesaid,  for  which  payment  well 
and  faithfully  to  be  made  we  bind  ourselves  and  each  and  every 
of  our  respective  heirs,  executors,  administrators,  successors,  and 
assigns,  jointly  and  severally,  firmly  by  these  presents.” 

‘^Sealed  with  our  respective  seals  and  dated  at  the  city  of 
Toronto,  in  the  Province  of  Ontario  this  4th  day  of  December, 
1922. 
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^^Whereas  the  principal  has  applied  to  be  appointed  an  auth- 
orised trustee  under  the  Bankruptcy  Act,  and  when  so  appointed 
will  be  authorised  and  empowered  to  act  as  an  authorised  trustee 
in  bankruptcy  and  under  authorised  assignments  and  in  proceed- 
ings by  insolvent  debtors  to  secure  compositions,  extensions,  and 
arrangements  under  the  said  Act,  and  this  bond  is  given  in  pur- 
suance of  the  said  Act  and  amendments  thereto. 

^‘'Now  the  condition  of  this  obligation  is  such  that,  upon  the 
granting  of  such  appointment,  the  said  principal  shall,  if  he  acts 
as  an  authorised  trustee  under  the  said  Act,  duly  account  for 
and  pay  over  and  transfer  to  the  parties  entitled  thereto  all 
moneys  and  properties  received  by  him  as  such  authorised  trus- 
tee, and  shall  faithfully  perform  his  duties  as  such  authorised 
trustee,  then  this  obligation  shall  be  void  and  of  no  effect,  but 
otherwise  shall  be  and  remain  in  full  force  and  virtue. 

^^The  surety  agrees  to  pay  any  and  all  claims  under  this  bond 
within  60  days  after  proof  of  claim  shall  have  been  furnished. 

^Trovided  always  that,  if  the  surety  shall  at  any  time  give 
three  calendar  months’  notice  in  writing  to  the  principal  and  to 
the  Secretary  of  State  of  Canada  for  the  time  being  of  its  in- 
tention to  put  an  end  to  the  suretyship  hereby  entered  into,  then 
this  bond  and  all  accruing  responsibility  on  its  part  and  of  its 
funds  and  property  shall  from  and  after  the  last  day  of  such 
three  calendar  months  aforesaid  cease  and  determine  in  so  far 
as  concerns  any  acts  or  deeds  of  the  principal  subsequent  to  such 
determination,  remaining  liable,  however,  hereon  for  all  or  any 
deeds,  acts,  or  defaults  done  or  committed  by  the  principal  as 
authorised  trustee  as  aforesaid  from  the  date  of  this  bond  up  to 
such  determination. 

‘Tn  witness  whereof  the  principal  has  hereunto  set  his  hand 
and  seal. 

“Hy.  Russell  (seal). 

'‘Witness : J.  F.  Twigg. 

"And  the  surety  has  hereunto  affixed  its  corporate  seal  verified 
by  the  signature  of  its  assistant  manager. 

"The  General  Accident  Assurance  Company  of  Canada. 

(L.S.)  AV.  A.  Barrington,  assistant  manager.” 

For  the  plaintiff  it  was  contended  that,  although  Russell  had 
not  been  appointed  authorised  trustee  of  the  England  estate, 
nevertheless  he  acted  as  such,  and  therefore  his  surety,  the  de- 
fendant company,  because  of  the  tenor  of  the  bond,  became  liable 
to  the  plaintiff  in  respect  of  his  default.  The  answer  of  the 
defendant  company  to  this  contention  is  that,  Russell  not  having 
8 — 65 — O.L.B). 
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been  appointed  authorised  trustee  of  the  estate  in  question  with- 
in the  meaning  of  the  Bankruptcy  Act,  the  company  was  not 
bound  by  the  bond. 

The  bond  recites  that  it  ‘hs  given  in  pursuance  of  the  said 
Act  (the  Bankruptcy  Act)  and  amendments  thereto.’’  Thus  we 
may  look  to  the  Act  in  order  to  interpret  the  bond. 

The  only  interest  of  the  plaintiff  in  the  estate  in  question  is 
that  of  trustee  for  creditors.  This  relationship  arises  because  of 
the  following  provisions  of  the  Bankruptcy  Act,  9 & 10  Geo.  V. 
ch.  36,  sec.  14,  subsec.  4:  ‘‘'No  authorised  trustee  shall  accept  any 
assignment  or  trust  or  execute  any  duties  under  this  Act  unless 
and  until  he  has  given  security  to  the  satisfaction  of  the  Governor 
in  'Council,  by  bond  or  otherwise,  executed  to  his  Majesty  as 
represented  by  such  departmental  officer  as  may  be  designated 
by  the  Governor  in  Council,  for  due  accounting  and  for  payment 
over  and  transfer  of  all  moneys  and  property  received  by  him  as 
such  trustee,”  etc.  And  by  subsec.  5 : “Such  departmental  officer 
shall  be  a special  trustee  for  the  creditors  and  for  the  estate.” 

But  for  those  statutory  provisions  the  plaintiff,  having  no 
beneficial  interest  in  the  moneys  misappropriated  by  Russell, 
would  not  be  entitled  to  maintain  this  action,  ^.and,  in  order  to 
succeed,  he  must,  in  my  opinion,  shew  that  the  bond  sued  on  is 
one  within  the  meaning  of  the  subsections  above  quoted. 

Subsection  4 prohibits  any  authorised  trustee  from  becoming 
a trustee  of  an  estate  until  he  has  given  security  for  the  due  i 
accounting  for  all  moneys,  etc.,  “received  by  him  as  such  trustee.”  ' 
To  become  such  trustee  he  must  have  accepted  an  assignment  or  i 
trust  or  executed  duties  “under  this  Act.”  i 

From  the  time  of  his  appointment  Fitzgerald  continued  to  ; 
be  the  authorised  trustee  of  the  estate,  and  Russell’s  purporting  , 

to  be  and  acting  as  if  its  trustee  did  not  constitute  him  a trustee  f 

“under  the  Act.”  On  the  contrary,  he  was  doing  what  the  Act 
forbade.  Under  the  provisions  of  sec.  14  of  the  Act,  the  Governor 
in  Council  had  appointed  Russell  a trustee  in  bankruptcy.  The  j 
security  required  by  the  Act,  in  my  opinion,  applies  only  to  an 
authorised  trustee  in  bankruptcy  after  his  appointment  as  trustee  j 
of  an  estate.  This  view,  I think,  is  made  abundantly  clear  by 
other  provisions  of  sec.  14.  For  example,  subsec.  7 requires 
bond  to  be  kept  in  force  by  the  trustee  until  such  time  as  theiBI 
appointment  of  the  trustee  is  revoked  or  until  he  rescinds  suchHI 
appointment.  Subsection  8 provides  for  a trustee  giving  addi-WI 
tional  security  “within  30  days  of  the  date  of  the  receiving  orderB 
or  the  making  of  the  assignment.”  Subsections  9 and  10  pro-^ 
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vide  for  the  removal  of  a trustee  and  the  appointment  of  a new 
authorised  trustee  in  his  place  after  he  fails  to  give  the  additional 
security.  The  defendant  company’s  liability  as  surety  for  Rus- 
sell was  conditional  on  his  acting  ^%s  an  authorised  trustee  under 
the  Act.”  In  my  opinion,  he  did  not  act  as  such,  but  as  a wrong- 
doer and  contrary  to  the  provisions  of  the  Act,  and  therefore  the 
defendant  company  never  became  liable  in  respect  of  his  miscon- 
duct, and  this  appeal  should  be  allowed  with  costs  and  the  action 
be  dismissed  with  costs. 

Magee,  J.A.  : — I agree  that  this  appeal  should  be  allowed. 
Not  only  by  the  terms  of  the  bond  sued  upon,  but  by  the  terms 
of  the  statute  under  which  it  was  required — Bankruptcy  Act,  1919, 
sec.  14  (4) — was  the  intended  liability  confined  to  the  moneys 
and  property  which  should  be  received  by  the  defendant  com- 
pany’s co-obligor  Russell  as  an  authorised  trustee  appointed  under 
that  section.  In  this  case  he  did  not  receive  either  moneys  or 
property  in  that  capacity,  but  only  as  agent  for  the  authorised 
trustee,  Fitzgerald,  who  chose  to  allow  Russell  to  act  in  his  place, 
and  to  whom  and  whose  surety  under  the  statute  the  plaintiff, 
from  all  that  appears  in  this  case,  should  look  if  liability  to  the 
Crown  exists. 

The  Act  of  1919  created  the  office  of  authorised  trustee,  to 
which  qualified  persons  were  to  be  appointed,  under  sec.  14,  by 
the  Governor  in  Council;  and,  by  secs.  4,  5,  6,  9,  13,  such  an 
authorised  trustee  was  to  be  the  trustee,  whether  in  case  of  a 
creditors’  petition,  a voluntary  assignment,  or  a composition  or 
extension  or  arrangement. 

In  1923,  by  13  & 14  Geo.  V.  ch.  31,  sec.  17,  sec.  14  of  the 
Act  of  1919  was  repealed,  but  it  was  provided  that  a person  auth- 
orised as  trustee  and  acting  under  a receiving  order  or  assign- 
ment or  in  connection  with  a proposal  for  a composition,  exten- 
sion, or  scheme,  at  the  date  of  that  Act  of  1923  coming  into  force, 
should  continue  to  act  as  such  trustee,  and  that  nothing  in  that 
sec.  17  was  to  have  the  effect  of  terminating  the  security  thereto- 
fore given  by  such  person;  and  such  security  was  to  be  kept  in 
force  until  the  Governor  in  Council  was  satisfied  that  all  moneys 
and  properties  received  by  the  trustee  had  been  duly  accounted 
for  and  paid  over.  Corresponding  amendments  were  made  doing 
away  with  the  necessity  of  appointing  an  authorised  trustee. 

The  effect  of  this  Act  of  1923  was  to  prevent  the  applicability 
of  the  security  given  the  Crown  under  the  Act  of  1919  to  subse- 
quent bankruptcies,  but  to  keep  such  security  in  force  as  to  exist- 
ing estates.  Now,  here  the  bond  sued  upon  was  given  in  1922, 
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but  even  Mr.  Fitzgerald  was  not  made  trustee  till  1924,  and  Mr. 
Eussell  did  not  assume  to  act  for  him  till  1925,  and  consequently 
no  liability  of  the  defendant  company  in  regard  to  that  estate 
arose,  even  if  Mr.  Eussell  were  acting  as  trustee. 


Hodgins,  J.A. : — I agree,  though  reluctantly,  in  the  allowance 
of  this  appeal. 

The  ambiguity  in  the  bond  is  caused  by  the  use  of  words  ‘'^as 
such  authorised  trustee.”  Eussell  was  appointed  to  the  office  of 
authorised  trustee  by  the  Governor-Greneral  in  Council,  pursuant 
to  the  Bankruptcy  Act,  and  it  became  his  duty  under  the  terms 
of  the  bond  sued  on,  ^hf  he  acts  as  an  authorised  trustee,”  to 
account  and  pay  over,  etc.,  ‘^all  moneys  and  properties  received 
by  him  as  such  authorised  trustee.” 

Eussell  never  was  appointed,  in  any  of  the  ways  pointed  out 
in  the  Bankruptcy  Act,  to  be  the  authorised  trustee  of  any  specific 
insolvent  estate.  But  he  received,  under  his  agreement  with  Fitz- 
gerald, moneys  from  debtors  to  estates  of  which  Fitzgerald  was 
the  only  appointed  authorised  trustee.  In  doing  so  he  acted  ^^as 
such  authorised  trustee”  though  wrongfully. 

This  bond,  however,  is  on  a form  prescribed  by  order  in 
council  of  the  5th  July,  1920,  and  I think  the  ambiguity  must 
be  resolved  against  the  plaintiff,  as  representing  the  Crown  in 
right  of  the  Dominion,  who  should  not  be  heard  to  say  that  the 
bond,  taken  in  advance  of  the  actual  appointment,  was  intended 
to  cover  anything  but  what  the  authorised  trustee  would  be  prop- 
erly empowered  to  do  thereafter  when  he  was  legally  made  admin- 
istrator of  some  estate  or  estates  pursuant  to  the  provisions  of 
the  Bankruptcy  Act.  If  it  was  intended  to  cover  his  wrongful  acts, 
the  bond  should  have  been  explicit  on  the  point. 

Eussell,  though  acting  ^%s  such  authorised  trustee,”  had  no 
authority  to  receive  what  he  collected  or  to  give  receipts  there- 
for. I think  the  view  taken  in  Kepp  v.  Wiggett  (1850),  10  C.B. 
35,  quite  applicable  here.  Its  effect  is  that,  though  a man  may 
be  appointed  collector  of  taxes,  he  must  yet  be  armed  with  such 
authority  as  will  enable  him  to  give  legal  discharge  to  the  tax 
debtors.  The  bond  was  conditioned  to  be  void  if  the  collector 
did  “duly,  in  pursuance  of  the  said  Acts,  pay  all  such  sums,”  etc. 
Jervis,  C.J.,  puts  the  point  clearly:  “That  he  was  appointed  col- 
lector, is  clear;  but,  was  he  ever  armed  with  authority  as  such 
collector  to  receive  the  assessments  under  schedule  (D.)  ? I am 
of  opinion  that  he  was  not.”  Maule  and  Williams,  JJ.,  in  agree- 
ing, say  that  “he  had  no  authority  lawfully  to  receive  them^^ 
(the  sums  under  schedule  D.)  “so  as  to  bind  the  Crown,  until 
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empowered  to  do  so  by  the  receipt  of  the  duplicate  assessments  and 
warrant  from  the  commissioner.^’  Talfonrd,  J.,  also  concurred. 

Applying  the  ratio  decidendi  to  this  case,  I think  the  bond 
contemplates  additional  authority  being  given  under  the  Bank- 
ruptcy Act  as  to  each  estate,  without  which  Russell’s  actions  were 
without  legal  effect  and  not  those  of  an  authorised  trustee  ^hinder 
the  said  Act.” 

Middleton  and  Gkant,  JJ.A.,  agreed  with  the  'Chief  Justice. 

Appeal  allowed. 


[APPELLATE  DIVISION.] 

Dent  v.  Usher. 

Negligence  — Motor-vehicles  upon  Highway  — Collision  — Cause  of  — 

Evidence — Appeal — A^ffinnance  hy  Majority  of  Appellate  Court  of 

Finding  of  Trial  Judge. 

The  judgment  of  Raney,  J.,  64  O.L.R.  323,  was  affirmed,  and  it  was 
held  (Latchfobd,  C.J.,  and  RiddelLl,  J.A.,  dissenting),  that,  upon  the 
evidence,  the  defendant  was  not  guilty  of  any  negligence,  and  that 
the  negligence  of  the  plaintiff’s  husband  was  the  sole  cause  of  the 
collision  of  motor-vehicles  whereby  the  plaintiff  was  injured. 

An  appeal  by  the  plaintiff  from  the  judgment  of  Raney,  J.,  61 
O.L.R.  323. 

November  7 and  8,  1929.  The  appeal  was  heard  by  Latchfoed, 
C.J.,  Riddell,  Hasten,  Orde,  and  Fisher,  JJ.A. 

T.  N.  Phelan,  K.C.,  and  J.  P.  Walsh,  for  the  appellant,  argued 
that  the  sole  cause  of  the  accident  was  the  negligence  of  the 
defendant.  If  John  Dent  was  guilty  of  any  negligence  (which 
was  denied),  such  negligence  did  not  cause  or  contribute  to  the 
accident.  The  learned  trial  Judge  erred  in  finding  that,  while 
there  Avas  negligence  on  the  part  of  the  defendant  which  was  a 
cause  of  injury  to  the  appellant,  she  was  not  entitled  to  recover 
damages  from  the  defendant.  While  denying  negligence  on  the 
part  of  J ohn  Dent,  counsel  argued  that,  even  if  there  were  ultimate 
negligence  on  his  part,  the  appellant  was  not  guilty  of  negligence, 
nor  in  any  way  to  blame  for  his  negligence,  if  any.  Reference  to 
Gray  v.  Peterborough  Radial  Railway  Co.  (1920),  47  O.L.R.  540; 
McCallum  v.  Bawden  (1924),  26  O.W.N.  364;  Ottawa  Civic  Hos- 
pital V.  Gibson  (1929),  36  O.W.N.  200;  Winnipeg  Electric  Rail- 
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iray  Co.  v.  Canadian  Northern  Raihuay  Co.  (1919),  59  Can.  S.C.R. 
352;  Till  v.  Town  of  Oakville  (1914),  31  O.L.R.  405;  Coop  v, 
Robert  Simpson  Co.  (1918),  42  O.L.R.  488;  45  Corpus  Juris,  p, 
895;  Van  Camp  v.  Anderson  and  Carter  (1928),  63  O.L.R.  257; 
Carter  v.  Van  Camp  and  Anderson,  [1929]  4 D.L.R.  625  (S.C. 
Can.) 

D.  L.  McCarthy,  K.C.,  and  W.  F.  Kerr,  K.C.,  for  tire  defendant, 
respondent,  contended  that  he  was  not  guilty  of  any  negligence 
whatever  causing  the  accident.  The  sole  cause  of  the  accident 
was  the  reckless  speed  of  the  appellant’s  husband.  Reference  to 
Ramsay  v.  Toronto  Railway  Co.  (1913),  30  O.L.R.  127. 

January  31.  Latchford,  C.J.  : — This  appeal  is  from  a judg- 
ment of  Mr.  Justice  Raney,  of  the  12th  July,  1929,  clismissing  the 
fiction  without  costs. 

The  action  was  for  damages  occasioned  at  the  village  of  Col- 
borne,  on  the  24th  September,  1928,  about  4.30  p.m.,  when  a col- 
lision occurred  on  the  provincial  highway  between  two  Ford  cars, 
one  driven  west  by  the  plaintiff’s  husband,  and  the  other  east  or 
north-east  by  the  defendant.  The  plaintiff,  accompanying  her 
husband,  was  seriously  injured  and  claimed  $15,000  damages. 

Among  the  several  grounds  of  negligence  charged,  the  most 
material  is: — 

‘^(e)  The  defendant  suddenly,  and  without  any  warning  or 
regard  for  the  on-coming  traffic,  altered  the  direction  in  which 
he  was  travelling,  by  endeavouring  to  turn  into  a lane  at  the  north 
side  of  the  said  provincial  highway,  and,  in  so  doing,  struck  the 
n.otor-car  in  which  the  plaintiff  was  driving,  and  caused  the  said 
injuries  to  the  plaintiff.” 

The  defence  was  that  Usher,  after  giving  due  notice,  had 
started  to  turn  towards  a lane  on  the  north  side  of  the  highway, 
and  was  barely  moving  when  the  car  in  which  the  plaintiff  was 
travelling  came  along  at  a speed  of  50  or  60  miles  an  hour,  and 
was  driven  by  her  husband  into  the  defendant’s  car,  injuring  him 
and  damaging  his  car.  iN’egligence  on  the  part  of  the  defendant 
v;as  denied,  and  a settlement  with  the  plaintiff’s  husband  pleaded, 
thus : — 

“4.  The  defendant  further  says  that  at  the  time  of  the  acci- 
dent, because  of  the  ill-health  of  the  wife  of  the  defendant,  who 
v.as  leaving  the  following  day  for  Plymouth,  Michigan,  with  the 
defendant,  to  consult  a physician  there,  the  defendant  and  the 
plaintiff’s  husband,  as  representing  himself  and  the  plaintiff,  came 
to  an  agreement  with  the  defendant  for  the  defendant  to  pay  the 
damages  to  the  car  driven  by  the  plaintiff’s  husband,  in  full  settle-' 
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iTient  of  all  claims  of  ever}^  kind  and  description,  and  which  sum 
was  paid  prior  to  the  institution  of  this  action,  and  the  plaintiff 
pleads  such  settlement  as  an  answer  and  bar  to  the  plaintitf^s 
action/^ 

The  learned  trial  Judge  decided  that  both  the  defendant  and 
the  plaintiff’s  husband  were  at  fault  in  the  respective  proportions 
of  one-third  and  two-thirds,  but  held  that,  as  the  latter  had  the 
last  clear  chance  of  avoiding  the  accident,  he  could  not  have 
recovered  if  he  had  brought  an  action  for  damages,  and  that  his 
wife  was  in  no  better  position.  An  estimate  made  fixed  the  dam- 
ages which  she  sustained  at  $3,000.  The  alleged  settlement  was 
found  to  be  of  only  the  husband's  damages — what  it  cost  for 
repairs  to  the  car  he  was  driving  and  $10  out-of-pocket  expenses 
to  a local  physician  who  had  rendered  first  aid  to  the  injured 
woman. 


The  appeal  is  based  on  three  grounds : — 

(1)  That  the  sole  cause  of  the  accident  should  have  been  found 
to  be  the  negligence  of  the  defendant. 

(2)  That  there  was  error  in  finding  that  negligence  on  the 
part  of  John  Dent  caused  or  contributed  to  cause  the  accident. 

(3)  Error  also  in  holding  that,  while  there  was  negligence  on 
the  part  of  the  defendant  which  was  a cause  of  injury  to  the  plain- 
tiff, she  was  not  entitled  to  recover  damages  from  the  defendant. 

It  appeared  clearly  from  the  arguments  at  bar,  if  indeed  it 
was  not  conceded  by  counsel  for  the  respondent,  that,  if  the 
defendant’s  negligence  was  rightly  found  to  have  contributed  to 
the  accident,  the  plaintiff,  not  being  guilty  of  any  negligence, 
was  entitled  to  recover  damages  for  the  injuries  which  she  sus- 
tained. 

Much  learning  was  displayed  on  the  argument  of  the  appeal  in 
dealing  with  the  ultimate  negligence  attributed  to  the  plaintiff’s 
husband  in  the  court  below;  but,  in  view  of  what  developed  later, 
the  only  point  which  I think  material  to  be  considered  is  whether 
the  defendant  was  proiperly  found  to  have  negligently  contributed 
to  cause  the  accident.  If  so,  he  appears  to  me  to  be  liable  for  the 
damages  sustained  by  the  plaintiff,  notwithstanding  concurrent 
negligence  by  her  husband. 

I extract  from  the  reasons  for  judgment  the  parts  which  seem 
to  me  of  importance. 

[Quotation  from  pp.  324  and  325  of  64  O.L.E.  of  the  paragraph 
beginning,  ''The  negligence  of  the  defendant  consisted  in,”  and 
that  beginning,  "But,  notwithstanding  the  excessive  speed.”] 
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After  a careful  study  of  the  whole  evidence,  and  with  the 
utmost  respect  for  the  opinion  of  those  who  differ  from  me,  I 
cannot  hut  think  the  learned  trial  Judge  was  right  in  finding 
that  negligence  on  the  part  of  the  defendant  was  established,  and 
that  his  negligence  was  a contributing  cause  of  the  accident. 

The  evidence  of  the  plaintiff^s  husband  as  to  how  the  accident 
happened  is  clear  and  positive.  To  my  mind  it  is  largely  con- 
vincingly true.  Moreover,  it  is  supported  by  the  evidence  of  Heise 
and  the  significant  fact  that  the  defendant  acknowledged  his 
liability  when  charged  by  Dent  with  having  caused  the  collision, 
paid  the  $10  which  surgical  attendance  for  the  plaintiff  had  cost, 
and  agreed  to  pay  for  the  repairs  to  the  Dent  car  rendered  neces- 
sary by  the  accident.  That  the  settlement  was  actualjy  pleaded 
in  bar  of  the  action,  though  no  bar  in  law,  as  found,  indicates  to 
my  mind  that  Usher  realised  fully  that  he  was  to  blame,  and 
wholly  to  blame,  for  the  accident.  True,  he  did  not  at  the  time 
apprehend  any  more  than  Dent  himself  how  seriously  the  plaintiff 
had  been  injured.  Usher  is  not  only  a blacksmith  but  is  also  a 
bailiff  and  municipal  tax  collector — avocations  which  call  for  the 
exercise  of  financial  astuteness.  A^et,  without  compulsion  further 
than  a threat  that  action  vmuld  be  brought  against  him  for  the 
damages  he  was  accused  of  causing,  the  defendant  paid  DenPs 
expenses  for  the  surgical  aid  rendered  the  plaintiff,  and  later,  after 
he  had  ample  time  to  reconsider  his  position,  paid  the  cost  of 
repairing  the  wrecked  car.  His  statement  that  he  did  all  this 
nierely  because  he  was  anxious  not  to  defer  taking  his  wife  on  a 
trip  to  Michigan  seems  to  me  a most  feeble  excuse.  He  could  have 
taken  her  there  or  anywhere  else  whether  he  agreed  or  did  not 
agree  to  settle  with  the  plaintiff^s  husband. 

There  is,  I think,  abundant  evidence  that  if  Usher  was  not 
wholly  responsible  for  the  collision  he  certainly  contributed  to 
cause  it.  The  accident  happened  within  the  limits  of  the  long, 
straggling  village  of  Colborne,  but  at  a point  where  farms  extended 
on  both  sides  of  the  road.  Dent  was  unaware  that  he  was  passing 
through  a village  where  the  speed  was  limited  to  20  miles  an  hour. 
He  had  left  Belleville,  30  miles  eastward,  an  hour  and  a quarter 
previously,  and  had  ample  time  to  reach  in  daylight  his  objective, 
Toronto,  where  he  had  reserved  accommodation.  His  average 
speed  had  been  moderate,  though  of  course  the  average  is  not  a 
test  really  applicable.  Driving  a light  car  on  the  main,  in  fact 
only,  paved  highway  along  the  lake-shore  between  Toronto  and 
Kingston,  he  had  in  the  heavy  traffic  every  reason  to  exercise  great 
care,  and  none  to  drive  at  reckless  speed.  It  is  suggested  as  an 
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inference  that  Dent  was  tired.  I can  find  no  evidence  to  justify 
such  a conclusion.  It  is  Usher  who  was  tired.  He  was  asked  on 
cross-examination : — 

‘^And  is  it  a fact  that  you  were  somewhat  fatigued  that  after- 
noon? A.  Well,  you  know  a man  of  my  age  naturally  becomes 
tired.’^  Later  he  said,  was  a little  tired.” 

How  long  Usher  waited  after  McCracken’s  car  and  the  two 
following  cars  had  passed  him  before  he  turned  to  cross  to  the 
north  does  not  appear.  He  says  that  when  he  began  to  turn  and 
when  his  left  front  wheel  was  over  the  centre  line  of  the  road  the 
Dent  car  was  a long  distance  away.  In  his  examination  in  chief 
he  was  asked : — 

^^About  how  far  down  had  you  noticed  him  (Dent)  after  the 
other  three  cars  had  passed  ? A.  800  or  900  feet. 

“Q.  800  or  900  feet  farther  down  when  you  waited  for  liiin  to 
come  past?  A.  Yes.” 

Usher  had  not  stated  that  he  was  waiting  for  Dent  to  come 
past  him,  but  he  quickly  adopted  the  suggestion  in  his  counsel’s 
question,  although  he  had  just  previously  sworn  that  his  car  was 
^^moving  a trifle.” 

On  cross-examination  he  was  asked : ^^Had  you  started  to 

make  the  turn  before  the  accident?  A.  I had  not. 

Did  you  (not)  tell  your  solicitor  (counsel  was  meant) 
that  you  had  started  to  make  the  turn  before  the  accident?  A.  I 
said  I might  have  turned  the  front  wheel,  just  merely  turned  it. 
You  had  started  to  make  the  turn?  A.  Just  a little. 
Why  did  you  not  go  on  and  turn  north  into  the  lane  when 
he  (Dent)  was  900  feet  away  from  you?  A.  I would  not  have 
had  time  the  way  he  was  coming.” 

If  Dent  was  800  or  900  feet  away  when  Usher  was  moving  his 
car  to  the  north-east  with  its  left  front  wheel  across  the  middle 
line  of  the  road,  he  would  have  had  10  or  12  seconds  to  cross  the 
intervening  10  feet  of  the  pavement,  and  have  his  car  clear  before 
the  800  or  900  feet  interval  could  have  been  compassed  by  Dent 
even  at  a speed  of  50  miles  an  hour. 

The  defendant’s  evidence  on  the  point  is  incredible  to  me  and 
was  not  credited  by  the  trial  Judge : otherwise,  the  finding  that 
Usher  was  negligent  would  not  have  been  made. 

The  observation  of  Chief  Justice  Meredith  in  Van  Camp  v. 
Anderson  and  Carter,  63  O.L.R.  at  p.  258,  quoted  with  approval 
in  the  Supreme  Court  of  Canada  in  Carter  v.  Van  Camp  and 
Anderson,  [1929]  4 D.L.R.  at  pp.  629,  630,  by  Duff,  J.,  applies 
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specifically  to  a car  turned  against  a line  of  traffic.  The  learned 
Chief  Justice  said: — 

think  it  is  a common  law  and  common  sense  duty  that  no 
one  should  turn  against  the  traffic  without  great  care  in  such  a 
place  as  that  where  this  accident  happened.’^ 

The  observation  applies  with  equal  force  to  one  who  turns  his 
car  across  a line  of  traffic  in  the  circumstances  that  existed  on  the 
principal  highway  in  central  Ontario  when  the  car  driven  by  Usher 
attempted  to  cross  the  west-bound  course  of  travel.  The  defend- 
ant’s negligence  contributed  to  the  accident,  and  he  is  liable  in 
my  opinion  for  the  damages  suffered  by  the  not-negligent  plaintiff. 

I would  allow  the  appeal  Avith  costs,  and  adjudge  the  plaintiff 
entitled  to  $3,000  with  costs  of  action  and  trial. 


Eiddell,  J.A.  : — The  plaintiff  was  in  a Ford  car  driven  by  her 
husband,  without  her  interference  or  assistance,  going  westlvard 
on  the  provincial  highway  in  the  village  of  Uolborne.  The  defend- 
ant was  driving  east  on  the  highway,  intending  to  turn  north  on 
a side-line  about  the  middle  of  the  village,  when  the  two  cars  came 
into  collision  and  the  plaintiff  Avas  injured — the  aimount  of  dam- 
ages to  Avhich  she  is  entitled,  if  entitled  at  all,  the  learned  trial 
Judge  fixes  at  $3,000;  this  sum  is  not  complained  of  by  either 
party,  and  it  seems  fair  under  the  facts. 

I accept  the  findings  of  fact  of  the  trial  Judge  in  part,  and 
think  that  the  husband  of  the  plaintiff  was  negligent  in  driving 
so  fast  that,  when  he  saw  the  other  car  before  him,  he  could  not 
stop.  I also  think  that  the  defendant  was  negligent  in  turning 
into  the  lane  under  the  circumstances.  The  learned  Judge,  how- 
ever, says  that  the  husband  ^ffiad  the  last  clear  chance  to  avoid 
the  accident  and  he  did  not  avail  himself  of  it;”  and  so  concludes 
that  the  negligence  of  the  defendant  Avas  only  a causa  sine  qiva 
non,  and  not  a cause  of  the  accident.  I am  unable  to  agree  Avith 
this  conclusion;  the  husband  had  put  himself  in  the  condition 
that  he  was  unable  to  overcome  the  effect  of  his  state  when  he  saw 
the  defendant’s  car.  And  that  Avas  the  onl}^  negligence  of  Avhich 
he  was  guilty ; consequently  both  he  and  the  defendant  were  guilty 
of  a negligence  AAffiich  contributed  to  the  accident.  There  was 
nothing  in  the  nature  of  novus  actus  interveniens,  no  new  negli- 
gence after  the  negligence  of  the  defendant,  no  ^ffiltimate  negli- 
gence,” nothing  but  the  original  negligence  continuing.  Whether 
she  has  a cause  of  action  against  the  husband  we  need  not  consider  ; 
she  undoubtedly  has  a cause  of  action  against  the  defendant  for 
the  full  amount;  I agree  Avith  the  conclusion  of  the  trial  Judge, 
that  she  cannot  be  so  identified  Avith  her  husband  in  the  circum- 
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stances  of  this  case ; husband  and  wife  are  now  supposed  to  be  two 
and  no  longer  one. 

There  is,  in  my  view,  no  need  to  go  into  the  very  interesting 
inquiry  as  to  the  application  of  the  doctrines  of  ultimate  negli- 
gence, last  chance,  and  the  like,  so  ably  and  exhaustively  argued 
before  us;  the  husband  was  negligent  in  driving  too  fast  and  the 
defendant  in  turning  in  as  he  did — each  act  of  negligence  con- 
tributed to  the  accident — each  was  a causa  causans,  and  the  one 
wrongdoer  cannot  escape  paying  the  full  damages. 

The  appeal  should  be  allowed  with  costs ; and  judgment  entered 
for  the  plaintiff  for  $3,000  and  costs  in  the  court  below. 

The  case  of  Carter  v.  Van  Camp  and  Anderson,  [1924]  4 
D.L.R.  625,  recently  decided  in  the  Supreme  Cburt  of  Canada, 
will  be  found  of  great  value  if  it  should  be  necessary  to  go  into 
the  questions  which  I have  not  thought  it  necessary  to  consider. 

Master,  J.A.  : — Appeal  from  a judgment  dated  the  12th  July, 
1929,  pronounced  by  Mr.  Justice  Raney  after  a trial  before  him 
without  a jury.  The  action  is  for  negligence  occasioning  a collision 
between  motors  on  the  Kingston  highway,  in  consequence  of  which 
collision  the  plaintiff  was  injured. 

Mr.  McCarthy  admitted  that,  if  the  defendant  was  guilty  of 
negligence  which  either  caused  or  contributed  to  the  accident  in 
question,  he  was  liable  for  the  whole  damages  to  the  plaintiff,  who 
was  not  in  control  of  either  car,  and  he  argued  that  the  facts 
established  that  the  defendant  was  not  guilty  of  any  negligence 
whatever. 

Mr.  Phelan,  for  the  appellant,  had  argued  at  length  in  favour 
of  the  proposition  of  law  which  Mr.  McCarthy  admitted.  It  is 
therefore  unnecessary  to  consider  the  law  but  only  the  facts. 

Where  two  motors  collide,  one  enters  upon  the  consideration 
of  the  case  with  the  impression  that  in  the  majority  of  instances 
both  drivers  are  more  or  less  to  blame,  and  where  one  of  the  drivers 
is  attempting  to  cross  the  line  of  on-coming  traffic  there  is  an 
initial  presumption  that  he  was  principally  to  blame.  Neverthe- 
less in  occasional  instances  the  circumstances  may  rebut  both  of 
these  presumptions;  and,  after  most  careful  consideration  of  the 
whole  evidence,  I think  that  this  was  such  a case. 

I concur  in  the  conclusion  reached  by  my  brother  Fisher  and 
I agree  with  his  statement  of  facts  and  his  analysis  of  the  evidence. 
I desire  to  add  only  one  or  two  observations  : — 

(1)  The  evidence  satisfies  me  that  the  plaintiff^s  husband, 
wffio  had  driven  through  from  Ottawa  that  da}^,  w^as  tired  and  the 
activity  of  his  perceptive  faculties  dulled. 
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App. Dm  (2)  The  plaintiff^s  husband  admits  that  he  first  observed  the 
1980'.  defendant’s  ^car  when  he  was  40  feet  away  from  it.  His  theory 
that  his  view  of  that  car  was  obscured  by  the  three  cars  going  east 
does  not  commend  itself  to  me  as  tenable.  On  the  evidence  of  the 
witness  McCracken  (being  the  driver  of  the  first  of  these  three 
Masten,  J.A.  cars)  he  met  the  plaintiff  east  of  the  Baptist  Church,  which  is 
o60  feet  from  the  lane  referred  to  in  the  evidence,  and  would  there- 
fore be  about  600  feet  east  from  the  scene  of  the  accident.  Mc- 
Cracken was  followed  by  two  other  cars;  but,  according  to  the 
evidence,  all  three  cars  were  close  together,  and  the  result  is  that 
tlie  plaintiff’s  car  would  have  met  the  last  of  the  three  cars  at 
least  450  feet  from  the  scene  of  the  accident.  The  road  was  straight. 
It  was  broad  daylight  and  so  far  as  I can  see  there  was  nothing 
to  have  prevented  the  west-bound  driver,  Dent,  from  observing 
the  defendant’s  car  at  a distance  of  150  yards  instead  of  40  feet. 

(3)  The  facts  as  to  the  part  of  the  highway  on  which  the 
plaintiff’s  car  was  travelling  before  the  accident  seem:  plain  to  me. 
Dent  says  that  he  was  driving  2 feet  only  from  the  northerly  edge 
of  the  pavement,  and  McCracken’s  evidence  confirms  this  as  being 
his  position  at  the  time  when  McCracken  met  him.  But  the  evi- 
dence of  the  witnesses  Quinn  and  Onyon  as  to  skid-marks  is  con- 
vincing to  my  mind  that  for  18  feet  east  of  the  place  of  collision 
the  west-bound  car  was  travelling  astride  of  the  black  line  mark- 
ing the  centre  of  the  pavement,  and  that  the  skid-marks  swerved 
in  a north-westerly  direction.  I thing  that,  when  Dent  first 
observed  the  defendant’s  car  only  40  feet  in  front  of  him,  he  tried 
to  swerve  his  car  northerly  to  his  right,  so  as  to  pass  on  that  side, 
but  he  failed  to  get  entirely  clear.  The  front  part  of  his  car 
escaped  the  defendant’s  car,  but  the  broader  part  of  his  car  col- 
lided with  the  left  corner  of  the  defendant’s  fender  and  struck  a 
glancing  blow,  with  the  result  that  he  continued  north-westerly 
into  the  ditch  and  spun  the  defendant’s  car  completely  around  in 
a circle,  first  north,  then  west,  ending  up  in  a south-westerly  posi- 
tion. 

(4)  Regarding  the  position  of  the  defendant’s  car,  the  evidence 
is  directly  contradictory.  Dent  says : — 

And  where  would  he  (meaning  defendant)  be  with  refer- 
ence  to  the  centre  line  of  the  highway  ? A.  Almost  completely 
on  my  side  of  the  road.”  ,, 

The  evidence  of  the  defendant  is  confused,  but,  after  reading' 
it  carefully  two  or  three  times,  I understand  him  to  say  that  he 
vras  50  feet  west  of  the  lane  into  which  he  was  proposing  to  turn ; 
that  he  had  stopped  dead  to  allow  three  cars  behind  him  to  pass;^ 
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that  after  they  passed  he  started  up,  edging  towards  the  centre  of 
the  road,  at  a time  when  he  was  50  feet  west  of  the  lane;  that  at 
the  moment  of  impact  his  car  was  standing  easterly  with  both 
hind  wheels  south  of  the  middle  line ; that  his  front  wheels  turned 
to  a direction  somewhere  between  north-east  and  east;  and  that 
his  left  front  wheel  was  two  or  three  inches  north  of  the  black 
or  middle  line;  also  that  he  was  scarcely  moving. 

He  was  a stupid  witness,  whose  evidence  was  confused  and 
sometimes  contradictory,  and  slightly  exaggerated,  but  the  impres- 
sion created  on  my  mind  is  that  he  was  an  honest  witness  but  con- 
fused and  stupid  as  I have  said. 

I do  not  think  that  Dent  was  intending  to  swear  falsely;  but, 
having  regard  to  his  mistake  with  respect  to  the  true  position  of 
his  own  car,  I think  the  evidence  of  the  defendant,  as  I have  inter- 
preted it,  is  to  be  preferred  to  that  of  Dent  in  regard  to  the  position 
of  the  defendant’s  car.  Moreover,  if  the  defendant’s  car  had  been 
turned  well  north  and  was  well  over  to  the  north  side  of  the  road, 
his  car  would  have  been  hit  by  Dent  not  at  the  left  of  the  fender 
but  on  the  right  side,  amidships,  and  the  defendant’s  car  would 
have  had  no  room  to  spin  around  and  must  have  gone  into  the 
north  ditch. 

If  the  defendant’s  car  was  where  he  says  it  was,  that  is  to  my 
mind  decisive  of  this  action,  for  in  that  case  Dent  had  the  whole  of 
the  north  half  of  the  pavement  except  3 inches  in  which  to  pass 
safely. 

(5)  With  respect  to  the  evidence  of  the  witness  Heise  I 
note  in  the  first  place  that  he  was  driving  easterly  and  at  the  very 
moment  of  the  collision  came  to  the  top  of  a hill  1,100  feet  from 
the  accident.  Any  one  who  has  been  accustomed  to  try  and  see 
exactly  what  is  going  on  at  a distance  of  366  yards  will  have  some 
doubts  about  this  witness’s  evidence.  At  one  point: — 

^‘Where  was  the  northerly  front  wheel  of  the  car  (meaning 
Dent’s  car)  at  the  moment  of  the  impact  with  reference  to  the 
edge  of  the  pavement?  A.  Either  right  at  the  edge  of  the  pave- 
ment or  slightly  over  the  shoulder.’^ 

Or  again : — 

Could  you  tell  us  what  direction  the  east-bound  car  was 
facing  at  the  moment  of  impact?  A.  It  was  facing  more  of  a 
north-easterly  direction  than  easterly. 

“Q.  What  would  be  the  relation  of  the  east-bound  car  to  that 
lane  at  the  moment  of  impact?  A.  I would  say  about  50  feet 
west.” 
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Methinks  this  witness  cloth  attest  too  much  for  one  sudden 
glance  taken  at  a distance  of  366  yards — almost  one-quarter  of  a 
mile. 

I have  thus  merely  made  a few  observations  on  the  facts,  in 
confirmation  and  perhaps  reiteration  in  different  words  of  the 
judgment  of  my  brother  Fisher. 

I would  disaniss  the  appeal  with  costs. 

Okde^  J.A.  : — If  in  the  present  case  our  judgment  depended 
solely  upon  the  conclusions  to  be  arrived  at  upon  the  written  tran- 
script of  the  evidence  at  the  trial,  without  any  assistance  from  the 
findings  of  the  learned  trial  Judge,  our  task  would  be  one  of  great 
difficulty.  That  difficulty  is  apparent  from  the  fact  that  the  other 
four  members  of  the  Court  have  divided  evenly  in  their  conclusions. 

This  division  of  opinion  emphasises,  in  my  judgment,  the 
importance  of  adhering  to  the  principle  that  findings  of  fact  by 
the  tribunal  which  has  seen  and  heard  the  witnesses,  whether  that 
tribunal  be  judge  or  jury,  ought  not  to  be  disturbed  unless  shewn 
to  be  clearly  erroneous. 

The  evidence  as  to  the  facts  which  constituted  the  alleged 
negligence,  both  of  the  defendant  and  of  the  plaintiffis  husband, 
is  so  contradictory  that  a mere  reading  of  the  transcript  of  it 
leaves  one  utterly  confused  as  to  which  of  the  two  was  to  blame. 
The  learned  trial  Judge  held  that  the  defendant  was  negligent  in 
turning  to  the  left  across  the  line  of  the  west-bound  traffic  in 
order  to  enter  the  lane  on  the  north  side  of  the  road.  But  he  has 
also  held  that  Dent  was  approaching  from  the  east  at  an  excessive 
rate  of  speed,  and  that  he  had  ample  opportunity  to  stop  his  car 
before  striking  Usher’s  car,  and  that  his  negligence  was  the  prox- 
imate or  real  cause  of  the  collision. 

The  argument  before  us  was  almost  wholly  based  upon  the  con- 
tention that  the  learned  trial  Judge’s  finding  of  negligence  on 
Usher’s  part  was  in  reality  a finding  that  he  was  guilty  of  con- 
tributory negligence,  and  some  colour  was  given  to  this  argument 
by  some  of  the  learned  Judge’s  comments  on  the  state  of  the  law 
and  by  his  fixing  the  amount  of  the  plaintiff’s  damages.  But  it  is 
quite  evident,  from  his  dismissal  of  the  plaintiff’s  action,  that, 
while  he  found  the  defendant  guilty  of  negligence,  his  negligence 
was  not  contributory  at  all,  in  that  it  was  not  one  of  the  effective 
causes  of  the  collision,  which  w^as  solely  due  to  the  negligence  of 
Dent.  There  is  evidence,  other  than  that  of  Usher,  Avhich,  if 
believed,  tends  to  support  that  finding. 

In  these  circumstances,  I find  myself  unable  to  reverse  the 
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findings  of  the  learned  trial  Judge,  and  I think  the  appeal  must  App.  I>iv. 
be  dismissed.  19:>0. 


Fisher,  J.A.  : — Appeal  by  the  plaintiff  from  the  judgment  of 
Mr.  Justice  Raney  in  an  action,  tried  without  a jury,  for  personal 
injuries  sustained  in  an  automobile  accident. 

On  the  24th  September,  1928,  the  plaintiff’s  husband  was 
(driving  an  automobile,  in  which  the  plaintiff  was  the  only  pas- 
senger, in  a westerly  direction  along  a provincial  highway,  and, 
when  within  the  limits  of  the  Corporation  of  the  Village  of  Col- 
borne,  collided  with  an  automobile  driven  by  the  defendant  in  an 
easterly  direction. 

The  trial  Judge  was  of  the  opinion  that  both  the  plaintiff’s  hus- 
band and  the  defendant  were  negligent ; that  the  primary 
negligence  of  the  plaintiff’s  husband  was  excessive  speed ; that  the 
plaintiff’s  husband  was  guilty  of  ultimate  negligence;  that  the 
defendant’s  negligence  was  in  starting  to  make  a left-hand  turn  to 
the  north  side  of  the  highway  without  making  snre  that  he  had 
time  enough  to  clear  the  west-hound  traffic ; and  that  the  plaintiff, 
if  entitled  to  recover,  should  recover  $3,000  damages. 

For  the  reasons  given  by  my  brothers  Riddell  and  Orde,  whose 
judgments  I have  had  the  advantage  of  reading,  I agree  that  the 
finding  of  the  trial  Judge  that  there  was  ultimate  negligence  on 
the  part  of  the  plaintiff’s  husband  is  wrong,  and  must  be  set  aside, 
but,  with  respect,  I am  unable  to  agree  with  their  conclusion  that 
the  defendant  was  guilty  of  negligence. 

Shortly,  the  evidence  of  the  plaintiff’s  husband  is  that,  as  he 
was  approaching  the  village  of  Colborne  on  the  north  side  of  the 
road,  all  at  once  the  car  belonging  to  the  defendant  turned  out 
from  behind  the  car  which  was  just  passing,  and  the  defendant 
cut  in  to  his  side  of  the  road  and  hit  his  car  just  about  behind 
the  hub  of  the  left  front  wheel  and  drove  him  into  the  ditch ; that 
the  last  of  the  three  cars,  which  were  travelling  about  40  feet  apart, 
and  coming  down  from  the  west,  had  passed  him  when  he  was  a 
little  east  of  the  lane  (this  is  the  lane  leading  into  the  Finkle 
farm  on  the  north  side  of  the  highway)  ; that  his  view  of  the 
defendant’s  car  was  obstructed  by  the  passing  cars;  and  that, 
when  meeting  these  oars,  he  was  east  of  this  lane  and  was  running 
\vithin  2 feet  of  the  northerly  edge  of  the  pavement,  when  he  first 
observed  the  defendant’s  car,  which  was  then  40  to  50  feet  in 
front  of  him,  and  at  this  time  the  defendant  was  ^Turning  into  the 
lane ;”  that  the  defendant’s  car  at  the  time  of  the  impact  "^was 
almost  completely  on  my  side  of  the  road;”  that  his  car,  after  it 
was  struck,  landed  in  the  ditch  at  the  north  30  to  40  feet  west  of 
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the  west  end  culvert ; that  the  defendant’s  car  landed  on  the  south 
side  of  the  road;  that  the  defendant  turned  his  car  to  the  north 
a second  or  two  before  the  impact,  and,  to  avoid  hitting  him, 
swerved  to  my  right  towards  the  ditch;”  that  the  cars  came 
together  before  the  defendant  reached  the  lane ; that  because  of  his 
speedy  application  of  the  brakes  they  would  leave  a clear  and  dis- 
tinct imp'ession  on  the  highway. 

D.  M.  Heise,  a witness  called  by  the  plaintiff,  stated  that  he 
was  driving  in  his  automobile  in  an  easterly  direction,  and  at  a 
distance  of  about  1,100  feet  west  of  the  impact  he  saw  the  impact 
occur  on  the  north  side  of  the  highway;  that  the  west-bound  car 
(the  plaintiff’s)  iv'as  either  right  at  the  edge  of  the  pavement  or 
slightly  oper  on  the  shoulder;  that  the  point  of  impact  on  the 
plaintiff’s  car  was  ^^about  half  way  back  on  the  left  front  fender;” 
that  the  east-bound  car  was  “facing  more  of  a north-easterly  direc- 
tion than  easterly;”  that  the  impact  took  place  50  feet  west  of  the 
lane;  and  that,  after  the  impact,  the  plaintiff’s  car  proceeded  12 
to  15  feet  into  the  ditch  before  it  hit  the  sidewalk  on  the  north 
side  of  the  highway — that  he  did  not  inspect  the  skid-marks. 


I shall  now  make  a short  reference  to  the  evidence  called  on 
behalf  of  the  defendant. 

The  defendant,  who  was  formerly  a blacksmith,  but  on  the 
day  of  the  accident  was  delivering  bread,  swore  that  he  was  driving 
easterly  on  the  south  side  of  the  highway  in  a Ford  coupe;  that 
he  was  about  stopped  and  was  waiting  for  three  cars  coming  up 
behind  him  to  pass ; and  that,  after  they  had  all  passed,  he  started 
to  turn  to  the  north  to  go  into  the  farm  of  one  Finkle,  but, 
observing  a car  800  or  900  feet  away  (the  plaintiff’s)  coming  from 
the  east  at  the  “speed  of  a steamboat,”  he  waited  dor  it  to  pass ; 
and  that,  when  about  50  feet  west  of  the  Finkle  farm,  with  his 
front  wheels  about  two  inches  over  the  centre,  and  his  car  about 
stopped,  the  plaintiff’s  car,  with  its  left  wheels  running  south  of 
the  centre  black  line,  ran  into  his  car,  striking  it  about  the  centre 
of  the  bumper,  and  bent  it  or  drove  it  near  to  the  radiator,  dam- 
aging his  right  front  wheel ; and  described  it  as  a head-on  collision. 

Alfred  Quinn  swore  that  he  was  standing  in  a field  almost 
opposite  the  Finkle  farm  and  a couple  of  hundred  feet  from  the- 
accident  and  saw  it  happen;  that  he  saw  the  plaintiff’s  car  coming 
from  the  west  very  fast,  his  opinion  was  between  40  and  50  miles  ; 
per  hour;  that  he  could  not  see,  from  where  he  stood,  whether  the 
plaintiff’s  car  was  travelling  south  of  the  line  or  not ; that  he  saw,'  \ 
the  defendant  start  to  turn,  but  he  was  almost  stopped,  waiting, - 
as  he  thought,  for  the  west-bound  car  to  pass,  it  being  at  that  time  ‘ 
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about  600  feet  east;  that  he  immediately  went  over  to  the  place  of 
the  accident  and  viewed  the  skid-marks  of  the  plaintiff’s  car;  that 
the  skid-marks  were  about  16  to  18  feet  long  and  about  3 feet  south 
of  the  centre  black  line,  and  as  the  skid-marks  finished  they  were 
pointing  towards  the  north-west ; that  the  plaintiff’s  car  struck  the 
left  front  wheel  of  the  defendant’s  car  with  such  a force  that  it 
turned  it  right  around  to  the  north  and  then  west  on  the  south 
side  of  the  highway,  so  that  when  it  finished  it  was  facing  towards 
the  south-west,  and  the  plaintiff’s  car  finished  in  the  ditch  to  the 
\\est  and  north. 

McCracken  swore  that  he  was  the  reeve  of  the  township,  was 
travelling  east  on  the  highway,  and  saw  the  defendant  coming 
out  of  the  farm  belonging  to  one  Scripture,  which  was  about  40 
rods  to  the  west  of  the  Finkle  farm ; that  he  met  the  plaintiff’s  car 
just  east  of  the  Baptist  church,  and  the  church  would  be  about 
560  feet  east  of  the  Finkle  lane;  that  he  noticed  the  plaintiff  was 
driving  at  an  excessive  rate  of  speed,  and  thought  he  was  going 
about  50  miles  an  hour;  that  after  he  heard  the  crash  he  went 
back  and  examined  the  skid-marks ; that  they  were  half  the  width 
of  a car  to  the  south  of  the  centre  line;  the  skid-marks  appeared 
to  be  about  10  feet  long  and  then  they  passed  to  the  right  hand 
side  and  on  into  the  ditch,  and  when  he  passed  the  plaintiff’s  car 
it  was  running  on  the  north  side  of  the  highway. 

^ Onyon,  a garage-man  at  'Colborne,  swore  that  he  was  asked 

by  Dent  to  go  down  to  the  scene  of  the  accident  to  get  his  car  out 
of  the  ditch;  that  he  could  not  say  where  the  impact  took  place; 
that  he  examined  the  skid-marks  and  found  they  were  sonth  of  the 
centre  of  the  Mack  line  about  2 feet;  that  the  skid-marks  started 
south  of  the  centre  line  and  were  about  16  feet  long;  that  he 
examined  Dent’s  car  and  it  shewed  that  the  crank  was  bent  and 
bumper  bent  back  in  the  middle  and  the  left  front  wheel  damaged 
arid  that  the  left  front  wheel  of  the  Dent  car  was  badly  smashed. 

Charles  Turney,  a resident  of  Colborne,  swore  that  he  went  to 
the  place  of  the  accident  shortly  after  it  took  place ; that  the  skid- 
marks on  the  pavement  were  from  the  tyre-line  into  the  ditch ; that 
the  skid-marks  shewed  that  they  were  ^Tracked  right  from  the 
centre  of  the  tyre-streak  right  into  the  ditch;”  that  both  marks 
were  on  the  north  side  of  the  centre  line;  that  he  did  not  see  any 
marks  south  of  the  line. 

I think  the  foregoing  summary  is  a fair  statement  of  that  part 
of  the  evidence  which  is  of  value  for  the  consideration  of  the  main 
points  involved  in  this  appeal.  The  first,  and  to  me  the  most  im- 
portant, point,  is  to  discover — the  trial  Judge  not  having  so  found 
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— Hipon  what  part  of  the  highway  the  impact  actually  took  place, 
and  the  next  point  is  to  ascertain  whether  the  story  told  by  the 
plaintifFs  husband  and  the  witness  Heise  is  to  be  believed  and 
relied  on  in  preference  to  the  evidence  of  the  defendant  and  his 
witnesses;  and  in  this  connection  I would  like  to  note  that,  whilst 
it  may  be  difficult  in  some  cases  for  a Judge  who  is  called  upon  to 
try  cases,  and  especially  automobile  accident  cases,  without  the 
aid  of  a jury,  to  say  which  witness  or  witnesses  he  prefers  to  be- 
lieve, because  in  such  cases  the  conflict  is  usually  more  severe  than 
in  others,  it  would  be  of  great  assistance  to  the  members  of  an 
appellate  court  when  appeals  are  taken,  if  they  knew  which  wit- 
ness or  witnesses  the  trial  Judge  preferred  to  believe,  as  he  has 
had  the  advantage  of  observing  the  witnesses  and  their  demeanour 
when  giving  their  testimony,  and  is  in  a much  better  position  to 
say  who  are  the  most  to  be  relied  on,  and  also,  if  possible,  for  the 
trial  Judge  to  find  as  nearly  as  he  can  exactly  where  the  accident 
took  place. 

In  this  case,  if  the  plaintiff’s  husband  and  the  witness  Heise  are 
to  be  believed,  the  impact  took  place  wholly  north  of  the  centre 
of  the  highway;  but  Quinn,  who  actually  saw  the  accident  and  went 
over  and  inspected  the  roadway  a short  time  thereafter,  states 
that  the  skid-marks  were  3 feet  south  of  the  black  centre  line. 
McCracken,  who  was  at  the  scene  of  the  accident  a few  minutes 
after  it  occurred,  swore  that  the  skid-marks  were  about  half  the 
width  of  a car  south  of  the  centre  black  line.  Onyon,  who  arrived 
at  the  scene  of  the  accident  about  half  an  hour  thereafter,  swore 
that  the  skid-marks  were  about  2 feet  south  of  the  centre  black 
line;  and  Turney  says  he  did  not  see  any  skid-marks  south  of  the 
line,  but  that  they  ran  along  the  centre  for  some  little  distance. 

If  the  plaintiff’s  husband  was  driving  wholly  on  the  north  side 
of  the  highway — and  according  to  the  witness  Heise  a little  over 
on  the  north  shoulder — and  if  the  plaintiff’s  husband  was  driving 
at  an  excessive  rate  of  speed,  upwards  of  35  miles  per  hour,  as 
found  by  the  trial  Judge,  and  if  at  the  time  of  the  impact  the  de- 
fendant’s car  was  wholly  over  or  nearly  so  on  the  north  side  of  the. 
highway  and  nearly  stopped,  and  I think  the  evidence  supports  a 
finding  that  it  was  almost  at  a standstill,  moving  slowly,  it  is  im- 
possible for  me  to  believe  that  there  would  not  have  been  a terrific 
crash  and  that  the  automobiles  would  not  have  been  almost  totally 
destroyed.  If  the  defendant’s  car  was  just  at  the  centre  of  the 
highway  and  ready  to  turn  to  the  north,  it  is  idle  to  argue  that  the 
driver  of  the  west-bound  car,  if  he  was  over  at  the  north  edge  of 
the  highway,  did  not  have  an  abundance  of  room  to  pass  on  the 
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north  in  perfect  safety;  and,  if  the  car  in  which  the  plaintiff  was 
driving  was,  a short  distance  before  the  impact^  travelling  south 
of  the  black  centre  line — and  three  independent  witnesses  swear 
it  was — and  the  plaintiff’s  driver  admits  that  the  application  of 
his  brakes  left  a clear  and  distinct  impression  on  the  highway,  then 
there  can  be  little  doubt,  and  a finding  must  be  made,  that  the 
plaintiff’s  ear  was  on  the  wrong  side  of  the  highway  a moment  or 
two  before  the  impact,  and  that  the  driver  swerved  to  the  right  in 
a diagonal  or  a north-westerly  direction,  missed  the  defendant’s 
right  front  wheel,  but  caught  or  struck  the  fender  and  the  left 
front  of  the  defendant’s  car.  That,  in  my  opinion,  is  how  this  ac- 
cident happened,  and  the  fact  that  the  defendant’s  car  was  whirled 
first  to  the  north,  and  then  around  to  the  west  and  then  south- 
westerly, was  the  natural  result  of  an  impact  made  in  the  manner 
1 have  attempted  to  describe.  The  defendant  and  I think  one  of 
his  witnesses  swore  that  it  was  a head-on  collision.  That  could 
not  be,  as  I understand  head-on  collisions,  but  I think  what  the 
witnesses  meant  was  that  it  was  a head-on  collision  in  the  sense 
that,  when  the  plaintiff’s  car  was,  after  it  swerved,  running  in  a 
north-westerly  direction  and  caught  the  fender  and  left  front 
wheel,  they  thought  that  was  what  is  called  a head-on  collision. 

Accidents  with  automobiles  happen  with  such  great  sudden- 
ness that  it  is  always  difficult  for  witnesses  to  say — no  matter  how 
honest  they  may  be — just  exactly  what  happened  and  how  it  hap- 
pened, and  the  same  difficulty  applies  in  accounting  for  the  ab- 
sence of  injuries  on  particular  parts  of  the  automobiles,  also  as  to 
the  places  where  automobiles  are  found  when  they  have  finished 
after  an  accident,  and  therefore  it  is  not  to  be  wondered  at  that 
minor  discrepancies  will  be  found  in  the  explanations  given  by 
several  witnesses. 

I think,  too,  it  is  only  natural  to  expect  that  a witness  in  the 
position  or  class  of  the  plaintiff’s  husband — a banker  and  an  edu- 
cated man — would  be  expected  to  give  his  evidence  with  greater 
ease  and  with  more  clearness  than  a witness  such  as  the  defendant, 
whose  occupation  was  that  of  a blacksmith,  and  of  his  witnesses, 
and  in  fact  all  witnesses  who  are  more  or  less  nervous  in  testify- 
ing in  open  court,  and  are  being  put  to  severe  tests  by  experienced 
counsel. 

But,  be  that  as  it  may,  the  outstanding  fact  is  that  we  have 
here  three  independent  witnesses,  against  whom  no  adverse  re- 
flections whatever  were  made  by  the  trial  Judge,  positively  identi- 
fying skidmiarks  some  distance  south  of  the  black  centre  line, 
which  to  my  mind  conclusively  proves  that  the  driver  of  the  west- 
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bound  car  was  momentarily  on  the  wrong  side  of  the  highway — 
whether  that  was  dne  to  his  being  tired,  as  he  had  that  day  driven 
all  the  way  from  Ottawa,  or  to  the  excessive  rate  of  speed  at  which 
he  was  travelling,  I do  not  know — bnt,  to  avoid  striking  the  defend- 
ants car,  he  swerved  to  his  right,  with  the  unfortunate  result  that 
the  plaintilFs  wife  was  severally  injured.  How  it  is  possible  in 
these  circumstances  to  hold  that  the  defendant  was  guilty  of  any 
negligence  is  something  I cannot  understand.  It  is  not  to  be  over- 
looked that  the  plaintiff  has  failed  to  produce  a single  witness  who 
examined  the  skid-marks,  and  the  evidence  of  the  defendants  three 
witnesses  remains  uncontradicted. 

The  attempt  of  the  plaintiff^s  husband  to  excuse  himself  by 
saying  that  he  could  not  see  the  defendants  car  in  time  because 
of  the  passing  of  the  three  cars  he  was  meeting,  in  my  opinion 
only  goes  to  shew  how  he  is  driven  for  an  excuse  to  explain  his 
omission  to  see,  because  the  road  was  a level  one  and  it  was  broad 
daylight,  and  if  the  plaintiff^s  husband  was  keeping  a keen  look- 
out, as  he  was  bound  to  do,  and  especially  when  proceeding  at  an 
excessive  rate  of  speed,  as  he  was,  there  was  never  more  than  a 
flash  of  a moment  when  the  defendants  car  was  not  in  full  view, 
and  I therefore  adopt  the  view  and  the  flnding  of  the  learned  trial 
Judge  that  ^ffhe  accident  need  not  have  happened  if  the  plaintiff^s 
husband  had  been  as  vigilant  as  he  ought  to  have  been.  He  admit- 
ted that  he  did  not  see  the  defendants  car  till  he  was  40  or  50  feet 
away,  but  at  the  speed  at  which  he  was  going  it  was  too  late  to 
avoid  the  collision.  There  was  nothing  to  prevent  him  from  see- 
ing the  defendant  if  he  had  been  looking.’^ 

My  conclusions  are,  that  the  car  in  which  the  plaintiff  was 
driving  was  being  driven  by  her  husband  at  an  excessive  rate  of 
speed;  that  he  was  driving  on  the  wrong  side  of  the  highway; 
that  the  onus  was  on  the  plaintiff  to  prove  that  the  defendant  was 
negligent,  and  she  has  failed;  and,  for  these  reasons,  the  sole  and 
effective  cause  of  the  accident  was  the  negligence  of  the  driver  of 
the  plaintiff’s  car;  and  that  the  defendant  was  not  guilty  of  any 
negligence. 

The  appeal  must  be  dismissed  with  costs. 

Appeal  dismissed  (Latchford,  C.J.,  and  Eiddell,  J.A.,  dis- 
senting). 
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Sole  of  Goods  — Contract  — Construction  — Whether  Conditional  Sale 
Agreement — ''Possession”  not  to  Pa^ss  until  Payment — Immediate 
Possession  Given — Provision  for  Vendor  Taking  Possession  upon 
Default  — No  Provision  for  Reselling  — Vendor's  Lien — Sale  of 
Goods  Act,  R.S.O.  1927,  ch.  163,  secs.  38(1),  4^(3) — Conditional 
Sales  Act,  R.S.O.  1927,  ch.  165,  secs.  2,  7 — Whether  "Possession” 
to  he  Read  as  "Property.” 

The  defendant  and  ,H.  purchased  from  the  plaintiff  a team  of  horses 
for  $300,  to  be  paid  in  weekly  instalments.  The  terms  of  the  bar- 
gain were  embodied  in  a document  signed  by  the  defendant  and  H., 
in  which  they  promised  to  pay  the  $300  at  the  times  stated  in  a 
schedule  endorsed  on  the  document,  and  it  was  provided  that  “pos- 
session of  the  said  property  shall  not  pass  until  this  note  is  paid  in 
full”  and  that  the  plaintiff  “has  full  power  to  declare  the  note  due 
and  take  possession  of  said  property  at  any  time  he  deems  himself 
unsecure,  even  before  the  maturity  of  this  note.”  Possession  was 
in  fact  immediately  given  to  the  purchasers.  Several  instalments 
not  having  been  paid,  the  plaintiff  retook  possession  of  the  horses 
and  sold  them  after  giving  notice  to  the  purchasers,  realising  only 
$90.  Deducting  the  cost  of  retaking  possession  and  of  the  sale  and 
giving  credit  for  what  was  left,  the  plaintiff  sued  the  defendant 
for  $274.73,  and  recovered  judgment  for  that  amount:  — 

Held,  upon  appeal,  that  the  parties  did  not  really  intend  that  pos- 
session should  be  retained  by  the  plaintiff;  the  vendor  doubtless 
meant  to  provide  that  the  property  in  the  horses  should  not  pass 
until  the  note  was  paid  in  full,;  but  in  the  course  of  the  negotiations 
there  was  no  stipulation  that  the  property  should  not  pass;  and, 
while  the  provision  as  to  possession  might  be  ignored,  never  having 
been  put  into  effect,  the  word  “possession”  could  not  be  read  as 
meaning  “property,”  thus  introducing  a term  which  was  no  part 
of  the  oral  bargain  (Riddeljl,  J.A.,  dissenting). 

And  held,  by  the  majority  of  the  Court,  that  the  plaintiff  had  the 
right  to  repossess  and  resell  the  horses,  and  judgment  was  rightly 
given  in  his  favour. 

Sections  38  (1)  and  46  (3)  of  the  Sale  of  Goods  Act  and  secs.  2 and 
7 of  the  Conditional  Sales  Act,  considered. 

Sawyer  v.  Pringle  (1891),  18  A.R.  218,  Stock  v.  Meyers  d Cook  (1919), 
46  O.L.R.  420,  and  G.C.  Motor  Sales  Ltd.  v.  Chan,  [1926]  S.C.R.  485, 
referred  to. 

An  appeal  by  the  defendant  from  the  judgment  of  the  Dis- 
trict Court  of  the  District  of  Temiskaming  in  favour  of  the 
plaintiff  for  the  recovery  of  $274.73  and  costs  in  an  action  to 
recover  a balance  of  the  purchase-price  of  a team  of  horses.  The 
terms  of  the  bargain  were  stated  in  a document  referred  to  as 
a lien-note  or  conditional  sale  agreement,  and  are  set  out  below. 

December  3,  1929.  The  appeal  was  heard  by  Latchfokd^  C.J., 
Riddell,  Hasten,  and  Cede,  JJ.A. 

J.  W.  Pickup,  for  the  appellant.  The  conditional  sale  agree- 
ment or  lien-note  relied  upon  by  the  plaintiff  contained  no  pro- 
vision empowering  him  to  resell  the  horses  and  make  the  defend- 
ant liable  for  payment  of  any  deficiency  remaining  upon  such 
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resale.  The  plaintifl  by  reselling  the  horses  abandoned  any  claim 
which  he  might  have  had  against  the  defendant.  There  was  no 
right  given  in  the  lien-note  to  sell,  and  so  the  plaintiff  could  not 
recover  the  balance  of  the  purchase-price,  because  he  put  an  end 
to  the  contract  himself.  The  parties  really  considered  that  the 
property  did  not  pass.  It  was  a conditional  sale.  The  plaintiff, 
having  put  himself  in  a position  where  he  could  not  return  the 
horses,  could  not  sue  for  the  balance:  Sawyer  v.  Pringle  (1891), 
18  A.E.  218. 

R.  L.  Kellock,  for  the  plaintiff,  respondent,  said  that  he  did 
not  rely  on  the  contract,  but  on  an  oral  agreement.  The  prop- 
erty passed  to  the  purchasers.  The  selling  was  the  result  of  an 
agreement  with  the  defendant’s  solicitor : Benjamin  on  Sale,  6th 
ed.,  p.  968. 

January  31.  Cede,  J.A.  : — On  the  27th  August,  1928,  the 
defendant,  together  with  one  Hume,  purchased  a team  of  horses 
from  the  plaintiff  for  the  sum  of  $300,  to  be  paid  in  12  consecutive 
weekly  instalments,  commencing  one  week  after  the  date  of  the 
sale.  The  terms  of  the  bargain  were  embodied  in  the  following 
document  which  was  signed  by  the  defendant : — 


No. 


Instalment  List 
1 Week  After  Date 
$25.00 

weeks  after  date  $25.00 


30. 

Eeg.  No 

Due  ’ 

New  Liskeard,  Ont., 

Aug.  27th,  1928. 


bO 


bJD 


3 

u 

$25.00 

For  value  received  I promise  to 

4 

(C 

$25.00 

pay  W.  D.  Harris  or  order  the  sum 

5 

u 

$25.00 

of  three  hundred  dollars,  at  New 

6 

(( 

$25.00 

Liskeard,  Ont.,  at  the  time  or  times 

. ^ 

(C 

$25.00 

stated  in  schedule  of  instalments 

u 

$25.00 

hereon  wdth  interest  at  8 per  cent. 

1 9 

u 

$25.00 

per  annum  before  and  after  matur- 

^10 

u 

$25.00 

ity  until  paid. 

a 11 

u 

$25.00 

Pf^ssession  of  the  said  property 

12 

(( 

$25.00 

stated  hereon  shall  not  pass  from  the 

said  W.  D.  Harris  until  this  note  is 

Total  $ 


paid  in  full,  and  the  said  W.  D. 
Harris  has  full  power  to  declare 
this  note  due  and  take  possession 
of  said  property  at  any  time  he 
deems  himself  unsecure,  even  before 
the  maturity  of  this  note. 

Percy  Hume. 

Harry  Tong. 

Witnessed : AY.  H.  Lowery. 
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Notwithstanding  the  written  stipulation  that  “possession”  was 
not  to  pass  from  the  plaintiff  until  the  note  was  paid  in  full, 
possession  was  in  fact  immediately  given  to  the  purchasers.  The 
purchasers  failed  to  pay  any  of  the  instalments  as  they  became  due, 
and  up  to  the  17th  October,  1928,  all  that  the  plaintiff  had 
received  from  either  purchaser  was  $19,  which  was  paid  him  by 
the  defendant  on  the  28th  September,  1928. 

On  the  8th  October,  1928,  the  plaintiff  wrote  the  purchasers 
demanding  payment  of  the  arrears  and  threatening  proceedings 
to  recover.  On  the  13th  October  the  plaintiff  received  a reply 
from  Mr.  Tuer,  the  defendant’s  solicitor,  asking  for  information 
and  suggesting  that  the  plaintiff  should  call  at  his  office  and 
discuss  a possible  settlement. 

The  plaintiff  thereupon  had  an  interview  with  Mr.  Tuer,  at 
which  was  also  present  Mr.  Lov/ery,  who  had  acted  as  the  plain- 
tiff’s agent  in  effecting  the  sale. 

Both  the  plaintiff  and  Lowery  say  that  Mr.  Tuer  suggested 
that  the  plaintiff  should  retake  possession  of  the  horses,  and  this 
is  not  contradicted.  It  is  not  so  clear  that  Mr.  Tuer  authorised 
the  plaintiff  to  resell  the  horses,  and  if  he  did  it  is  very  doubtful 
if  he  bad  any  authority  from  the  defendant  to  do  so. 

The  defendant  not  only  denies  having  given  any  such  authority 
to  his  solicitor,  but  denies  having  purchased  the  horses  at  all. 
He  gives  a version  of  the  transaction  which,  if  true,  seems  a 
reasonable  one,  namely,  that  the  real  purchaser  was  Hume,  who 
wanted  the  horses  so  that  he  might  draw  in  wood  for  the  defend- 
ant, and  that  the  only  obligation  which  the  defendant  was  enter- 
ing into  was  to  withhold  the  moneys  due  Hume  for  the  wood  and 
to  pay  the  same  to  the  plaintiff  in  reduction  of  Hume’s  liability, 
and  that  he  thought  that  was  the  nature  of  the  document  he  signed. 
But  the  trial  Judge  has  believed  Lowery’s  evidence  as  to  that,  and 
it  would  be  impossible  without  some  more  convincing  evidence 
than  that  of  the  defendant  himself  to  hold  that  his  signature 
was  procured  by  fraud. 

On  the  17th  October,  1928,  the  plaintiff  retook  possession  of 
the  horses,  and  on  the  26th  October  notified  the  defendant  by 
letter  that  the  horses  would  be  sold  by  auction  at  2 p.m.  on  the 
10th  November,  1928.  The  horses  were  sold  and  realised  only  $90. 
After  deducting  the  cost  of  retaking  possession  and  of  the  sale, 
and  giving  credit  for  what  was  left,  the  plaintiff  claimed  from  the 
defendant  $274.73,  and  for  this  sum  judgment  was  given  the 
plaintiff  at  the  trial. 

The  only  grounds  of  appeal  are : — 
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1 Tha^  the  judgment  of  the  learned  Judge  at  the  trial  was 
contrary  to  the  evidence. 

2.  That  the  conditional  sale  agreement  or  lien-note  relied 
upon  by  the  plaintiff  in  this  action,  and  under  which  the  plain- 
tiff acted,  contained  no  provision  empowering  the  plaintiff  to  re- 
sell the  horses  referred  to  in  the  said  conditional  sale  agreement 
or  lien-note,  and  make  the  original  purchaser,  the  defendant  in 
this  action,  liable  for  payment  of  any  deficiency  remaining  upon 
such  resale;  and  that  the  plaintiff,  by  reselling  the  said  horses, 
abandoned  any  claim  or  claims  which  he  might  have  had  against 
the  defendant. 

3.  That  the  said  horses  were  resold  by  the  plaintiff  without  the 
authority  of  the  defendant. 

The  first  ground  may  be  disregarded.  The  third  ground  pre- 
sumably refers  to  the  contention  that  the  defendant,  through  Mr. 
Tuer,  gave  express  authority  to  resell  at  the  interview  with  the 
plaintiff  above  mentioned,  and  not  to  the  absence  of  any  express 
power  in  the  sale  agreement.  If  the  plaintiff’s  right  to  recover 
depended  upon  any  such  subsequent  authority  given  by  Mr.  Tuer 
on  behalf  of  the  defendant,  the  action  would  fail,  not  only  because 
it  is  not  clearly  proved  that  Mr.  Tuer  ever  went  that  far  at  the 
interview,  but  because  there  is  no  evidence  whatever  that  the 
defendant  ever  authorised  Mr.  Tuer  to  consent  to  a resale. 

The  second  ground,  however,  raises  some  questions  which  re- 
quire careful  consideration,  especially  because  of  the  contention 
that  the  case  comes  within  the  decision  of  the  Court  of  Appeal  in 
Sawyer’  v.  Pringle,  18  A.E.  218. 

The  exact  rights  of  an  unpaid  vendor  to  recover  the  deficiency 
from  a defaulting  purchaser,  after  the  vendor  has  resold  at  a loss, 
have  in  the  past  been  the  subject  of  much  doubt  and  difficulty; 
the  divergent  views  of  the  Judges,  both  in  the  Court  of  Appeal  and 
below,  in  Sawyer  v.  Pringle,  are  evidence  of  that.  The  problem  in 
each  case  was  rendered  difficult  by  the  number  of  factors  involved. 
For  example,  the  property  in  the  goods  sold  might  have  passed  to 
the  purchaser,  but  the  possession  remained  with  the  owner,  in 
which  case  the  latter  had  his  vendor’s  lien  as  security  for  the  price. 
Or  the  possession  had  passed  to  the  purchaser,  but  the  property 
was  expressly  retained  by  the  vendor;  this  was  of  course  a ^^con- 
ditional sale,”  as  we  now  term  it.  Or  both  property  and  possess- 
ion passed  to  the  purchaser;  this  would,  if  the  contract  gave  no 
express  right  to  the  vendor  to  repossess,  be  a simple  sale  on  credit 
from  which  no  possible  right  of  resale  on  default  could  arise. 
The  matter  might,  however,  be  further  complicated  in  any  of  the 
above  cases  by  some  express  provision  in  the  contract  giving  the 
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vendor  the  right  either  to  retake  the  goods,  or  to  resell  the  goods, 
or  both,  and  the  presence  or  absence  of  one  or  other  of  such  pro- 
visions has  had  a bearing  npon  the  resnlt  in  many  cases.  Then 
there  was  the  further  question  in  some  cases  whether  the  vendor’s 
retaking  of  possession  was  tortious,  and  therefore  itself  a breach 
of  the  contract  on  his  part,  or  was  permitted  either  by  the  terms  of 
the  contract  or  otherwise  by  the  purchaser,  and  the  further  ques- 
tion whether  such  retaking  of  possession  restored  the  vendor  to  his 
lien  or  to  any  rights  arising  therefrom. 

I think  that  many  of  the  former  difficulties  have  been  set  at 
rest  by  certain  provisions  of  the  Sale  of  Goods  Act,  R.S.O.  1927, 
ch.  163,  which  was  first  enacted  in  Ontario  in  1920,  and  of  the 
Conditional  Sales.  Act,  R.S.O.  1927,  ch.  165,  which  in  its  original 
form  was  first  enacted  in  1888.  The  important  provision  in  sub- 
sec. 2 of  sec.  7 of  the  Conditional  Sales  Act,  as  to  the  right  of  the 
vendor  to  look  to  the  purchaser  or  hirer  for  any  deficiency  on  a re- 
sale of  the  goods,  was  first  enacted  in  1911  by  1 Geo.  Y.  ch.  30, 
sec.  8. 


In  applying  the  provisions  of  these  two  Acts  to  the  present 
case,  it  may  be  useful  to  keep  in  mind  a matter  of  some  import- 
ance. It  is  a constant  and  perhaps  not  unnatural  tendency,  when 
considering  a so-called  codifying  statute,  to  seek  for  the  law  as  it 
was,  or  was  believed  to  be,  before  the  statute,  and  then  to  appl} 
the  relevant  statutory  provisions  as  confirmatory  thereof.  Now, 
no  one  will  deny  that  the  reasoning  and  conclusions  of  the  Judges 
in  the  past  often  serve  to  illuminate  the  codifying  statute,  but 
they  cannot  be  resorted  to  for  the  purpose  either  of  nullifying  or 
cutting  down  the  effect  of  the  direct  and  positive  language  of  the 
Act,  or  of  adding  to  the  Act  something  which  is  not  there.  And 
it  may  not  be  amiss  to  quote  in  this  respect  the  emphatic  words 
of  the  late  Lord  Halsbury  in  Banlc  of  England  v.  Vagliano 
Brothers,  [1891]  A.C.  107,  where  the  effect  of  the  Bills  of  Ex- 
change Act  (a  codifying  Act)  was  under  discussion.  At  p.  120 
he  says : — 

^Tt  seems  to  me  that,  construing  the  statute  by  adding  to  it 
words  which  are  neither  found  therein  nor  for  which  authority 
could  be  found  in  the  language  of  the  statute  itself,  is  to  sin 
against  one  of  the  most  familiar  rules  of  construction,  and  I am 
wholly  unable  to  accept  the  view  that,  where  a statute  is  expressly 
said  to  codify  the  law,  you  are  at  liberty  to  go  outside  the  code 
so  created,  because  before  the  existence  of  that  code  another  law 
prevailed.” 

An  apparent  difficulty  arises  in  the  present  case  from  the 
extraordinary  stipulation  in  the  contract  that  ^^possession”  of  the 
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horses  was  not  to  pass  from  the  vendor,  followed  by  the  provision 
that  he  had  fnll  power  to  take  possession  if  he  deemed  himself 
‘^unsecnre.^^  That  the  parties  did  not  intend  that  possession 
should  be  retained  by  the  plaintiff  is  quite  evident  from  the  fact 
that  possession  was  immediately  given  to  the  purchasers.  And 
I have  no  doubt  that  the  vendor  really  meant  to  provide  that  the 
property  in  the  horses  should  not  pass  until  the  note  was  paid  in 
full.  But,  if  the  question  whether  the  property  was  not  to  pass 
to  the  purchasers  is  of  importance  as  affecting  the  vendor^s  rights 
in  the  present  case,  I would  find  myself  unable  to  accede  to  the 
argument  that  by  the  word  ‘^^possession,^^  where  it  first  appears, 
both  vendor  and  purchasers  meant  ‘^‘^property.^^'  There  is  no 
evidence  whatever  that  in  the  course  of  the  negotiations  there  was 
.any  stipulation  that  the  property  should  not  pass;  and,  in  the 
absence  of  some  such  stipulation,  the  law  is  clear  that,  where  the 
bargain  is  completed  for  the  sale  of  a particular  article,  the  pro- 
perty will  immediately  pass  to  the  purchaser.  I quite  agree  that 
the  stipulation  that  the  possession  shall  not  pass  from  the  vendor 
cannot  have  been  intended,  because  it  was  never  in  fact  put  into 
effect,  and  must  therefore  be  ignored.  But  it  is  one  thing  to  hold 
that  the  stipulation,  either  by  reason  of  its  being  contradicted  by 
the  later  provision  or  because  it  was  disregarded  or  waived,  is  to 
be  ignored  and  quite  another  thing  to  read  it  as  introducing  into 
the  contract  a term  which  was  never  in  fact  a part  of  the  oral 
bargain,  and  which,  so  far  as  any  evidence  shews,  was  not  explain- 
ed by  the  vendor  or  his  agent  as  intended  to  be  the  meaning  of  the 
word.  If  we  were  called  upon  to  reform  the  written  contract, 
upon  the  evidence,  I cannot  see  upon  what  theory  we  could  do  it. 
It  is  not  what  the  vendor  intended  but  what  both  parties  intended 
that  would  govern  in  such  case.  The  word  ^^possession’^  does^not 
mean  ^^property  and,  when  the  sale  of  goods  is  concerned,  the 
two  terms  express  entirely  distinct  and  in  some  essential  respects 
quite  opposite  concepts,  one  affecting  the  physical  destination  of 
the  goods,  the  other  the  abstract  principle  of  ownership. 

The  action  is  brought  for  the  balance  of  the  purchase-price  of 
the  horses,  and  there  is  nothing  in  the  statement  of  claim  to 
indicate  that  the  plaintiff  treated  the  sale  as  a conditional  one. 
That  he  so  regarded  it  is  fairly  plain  from  the  evidence  and  the 
fact  that  he  held  the  horses  for  20  days  after  the  5 days^  notice  of"! 
sale,  as  required  by  sec.  7 of  the  Conditional  Sales  ^ Act.  And  the^l 
defendant,  both  in  his  statement  of  defence  and  in  the  second,;! 
ground  of  his  appeal  above  quoted,  treats  the  transaction,  if  bind-  1 
ing  on  him,  as  a conditional  sale.  His  statement  of  defence  refers 
to  the  agreement  as  a ^^conditional  sales  agreement,’’  and  alleges,  J 
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among  other  things,  in  effect,  that,  as  it  did  not  expressly  give  the 
plaintiff'  the  right  to  resell  and  look  to  the  purchasers  for  any 
deficiency,  the  plaintiff  had  no  legal  or  contractual  right  to  resell 
and  claim  the  deficiency,  and  that  by  reselling  he  had  abandoned 
his  claim  against  the  purchasers.  In  other  words,  he  sets  up  sub- 
stantially the  defence  that  succeeded  in  Sawyer  v.  Pringle. 

Notwithstanding  the  attitude  of  both  plaintiff  and  defendant, 
it  may  be  that  neither  has  done  anything  to  prejudice  his  rights, 
if  upon  a true  construction  of  the  contract  it  was  not  a conditional 
sale  at  all. 

If  it  was  in  fact  a term  of  the  contract  here  that  the  property 
was  not  to  pass  from  the  vendor  until  the  purchase-price  was  fully 
paid,  then  the  contract  was  in  substance  the  same  as  that  in 
Sawyer  v.  Pringle,  because  in  each  case  there  was  a provision  for 
repossession  but  none  for  a resale  by  the  vendor.  So  that,  unless 
the  Conditional  Sales  Act  entitles  the  vendor  to  resell  and  recover 
the  deficiency  from  the  purchaser,  we  would  be  bound  by  that 
decision. 
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A¥hether  Sawyer  v.  Pringle  was  rightly  or  wrongly  decided,  as 
the  law  then  stood,  may  be  a nice  question  for  lawyers  to  discuss. 
The  opinions  of  the  majority  of  the  Court  of  Appeal  were  opposed  to 
that  of  the  late  Chancellor  Boyd  in  the  Chancery  Divisional  Court, 
and  it  is  evident  from  the  latter^s  judgment  in  the  later  case  of 
Arnold  v.  Playter  (1892),  22  O.R.  608,  that  he  was  not  satisfied 
with  the  decision  and  that  he  followed  it  reluctantly.  But,  whether 
right  or  wrong,  the  theory  of  the  opinion  in  the  Court  of  Appeal 
is  quite  logical.  The  property  not  having  passed,  and  there  being 
no  express  power  to  resell,  the  vendors  by  reselling  had  put  it  out 
of  their  own  power  to  perform  the  contract.  They  could  not, 
therefore,  enforce  the  contract  by  suing  for  the  price,  when  they 
were  no  longer  able  to  give  the  purchaser  what  he  had  bought. 
The  three  Judges  who  composed  the  majority  of  the  Court  were 
indeed  all  of  the  opinion  that  the  transaction  was  not  a sale  at  all. 
Hagarty,  C.J.O.,  says  at  p.  221  of  18  A.R. : ^“^This  agreement  can- 
not properly  be  called  ^a  contract  of  sale.’  It  is  an  executory  agree- 
ment for  a future  sale  on  performance  of  certain  named  conditions 
by  the  defendant.”  Burton,  J.A.,  at  p.  227,  says:  ''Here  there 

was  no  sale  strictly  so-called;  there  was  an  executory  and  con- 
ditional contract  of  sale — that  sale  would  become  absolute  and  the 
property  pass  only  on  fulfilment  of  the  conditions.”  And  Osier, 
J.A.,  at  p.  230,  says : "Here  the  agreement  between  the  parties 

is  an  executory  one ; merely  a contract,  as  Lord  Blackburn  says,  to 
transfer  the  property  in  consideration  of  the  purchaser  actually 
paying  the  price  and  not  merely  of  his  engagement  to  do  so.” 
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Sawyer  v.  Pringle  was  tried  shortly  after  the  Conditional  Sales 
Act  of  1888,  51  Yict.  ch.  19,  canre  into  force,  bnt  the  canse  of 
action  had  arisen  before  the  Act,  and  the  trial  Judge,  Armour, 
C.J.,  held  that  the  Act  was  not  retroactive  and  did  not  apply: 
(1890)  20  O.R.  Ill,  at  p.  113.  But  one  thing  is  clear,  that  the 
contract  there,  as  described  by  each  of  the  three  Judges  mention- 
ed, constituted  what  we  now  term  a ^^conditional  sale.^^  Whether 
the  provisions  of  the  Act  as  it  then  stood  would  have  assisted  the 
plaintiffs  might  be  a nice  question  if  it  were  necessary  to  determine 
it.  But,  if  the  transaction  here  was  in  fact  a conditional  sale,  the 
question  is,  what  effect  has  the  Conditional  Sales  Act  in  its 
present  form,  and  especially  the  provision  enacted  first  in  1911  as 
to  the  vendoPs  right  upon  a resale  to  look  to  the  purchaser  for  any 
deficiency,  upon  the  respective  rights  of  the  parties? 

If  we  are  to  construe  this  contract  as  embodying  a term  that 
the  property  was  not  to  pass  until  the  price  was  fully  paid,  the 
contract  was  clearly  a ^^conditional  sale’’  within  the  meaning  of  the 
Conditional  Sales  Act.  The  Act  does  not  in  terms  define  a “^^con- 
ditional sale.”  That  term  is  a comprehensive  one,  and  probably 
includes  contracts  for  the  conditional  sale  of  goods  which  do  not 
come  within  the  Act  at  all.  But  for  the  purpose  of  the  Act  the 
definition  is  in  effect  contained  in  sec.  2,  which ®opens  with  the 
words:  ^^Where  possession  of  goods  is  delivered  to  a purchaser, 

or  a proposed  purchaser  or  hirer  of  them,  in  pursuance  of  a con- 
tract which  provides  that  the  ownership  is  to  remain  in  the  seller 
or  lender  for  hire  until  payment  of  the  purchase  or  consideration 
money  or  part  of  it.”  The  contract  here  comes  within  that  des- 
cription. 

That  being  the  case,  what  are  the  respective  rights  of  the  vendor 
and  of  the  purchasers  when  the  vendor  retakes  possession  upon 
default?  Whatever  they  might  have  been  before  the  Act,  they 
are  quite  clearly  affected  by  the  provisions  of  sec.  7,  which  reads 
as  follows  : — 

— (1)  Where  the  seller  or  lender  retakes  possession  of  the 
goods  for  breach  of  condition  he  shall  retain  them  for  20  days, 
and  the  purchaser  or  hirer  or  his  successor  in  interest  may  redeem 
the  same  within  that  period  on  payment  of  the  amount  then  in 
arrear,  together  with  interest  and  the  actual  costs  and  expenses 
of  taking  and  keeping  possession. 

‘^{2)  Where  the  purchase-price  of  the  goods  exceeds  $30,  and 
the  seller  or  lender  intends  to  look  to  the  purchaser  or  hirer  for  ' 
any  deficiency  on  a resale  of  the  goods,  they  shall  not  be  resold 
until  after  notice  in  writing  of  the  intended  sale  has  been  given  , 
to  the  purchaser  or  hirer  or  his  successor  in  interest. 
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^^(3)  The  notice  shall  be  served  personally  upon  or  left  at  the 
residence  or  last  known  place  of  abode  in  Ontario  of  the  purchaser 
or  hirer  or  his  successor  in  interest  at  least  5 days  before  the  sale^, 
or  may  be  sent  by  registered  post  at  least  seven  days  before  the 
sale  addressed  to  the  purchaser  or  hirer  or  his  successor  in  interest 
at  his  last  known  post-office  address. 

^^(4)  The  notice  may  be  given  during  the  20  days  mentioned 
in  subsection  1. 

^^(5)  This  section  shall  apply  notwithstanding  any  agreement 
to  the  contrary.^^ 

That  this  section  has  altered  the  law  is  clear,  and  it  was  dis- 
tinctly so  held  by  the  Appellate  Division  in  Stock  v.  Meyers  & 
Cook  (1919),  46  O.L.E.  420:  see  per  Meredith,  'C.J.O.,  at  p.  432. 
The  precise  limits  of  the  change  may  not  be  apparent,  but  this  much 
is  plain,  that  where  by  a contract  of  sale  the  property  is  to  remain  in 
the  vendor  until  the  performance  of  some  condition,  but  the  pos- 
session of  the  goods  is  given  to  the  purchaser,  the  latter  gets,  in 
addition  to  his  right  to  acquire  an  absolute  title  by  performing 
the  condition,  a qualified  title  or  interest,  by  virtue  of  the 
statute,  which  enables  him,  notwithstanding  his  default,  to  redeem 
the  goods  at  any  time  within  20  days  after  the  vendor  retakes 
possession.  And  the  statute  clearly  requires  the  vendor  to  retain 
the  goods  during  that  period  in  order  that  the  purchaser  may 
redeem  them  if  he  sees  fit. 

The  radical  change  in  the  law  governing  the  rights  of  the  par- 
ties under  that  section  is  exemplified  in  the  judgment  of  the 
iSupreme  Court  of  Canada  in  C.  O.  Motor  Sales  Ltd.  v.  Chan, 
[1926]  S.C.E.  485.  The  British  Columbia  Conditional  Sales  Act 
was  there  under  consideration,  and  the  question  was  whether  or 
not,  when  the  vendor  had  retaken  possession  and  sold  at  a profit, 
the  surplus  proceeds  belonged  to  the  purchaser,  notwithstanding 
his  default.  The  British  Columbia  Act,  R.S.B.C.  1924  ch.  44,  is 
more  elaborate  than  ours,  and  sec.  10,  which  is  in  many  respects 
the  same  as  our  sec.  7,  contains  some  provisions  which  are  not  in 
ours.  The  British  Columbia  section  opens  with  the  words : ^^Where 
the  seller  retakes  possession  of  the  goods  pursuant  to  any  condition 
in  the  contract,’’  which  may  mean  an  express  condition  entitling 
the  vendor  to  retake  possession  upon  default.  Our  section  begins: 
“Where  the  seller  or  lender  retakes  possession  of  the  goods  for 
breach  of  condition.”  And,  while  subsec.  3 of  the  British  Colum- 
bia section  corresponds  with  subsec.  2 of  our  section,  subsec.  2 of 
the  British  Columbia  section  gives  to  the  vendor  an  express  power 
to  sell  the  goods  if  not  redeemed  within  the  20  days,  while  our  Act 
contains  no  such  express  provision. 
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The  Supreme  Court  of  Canada  in  that  case  held  that  the 
relationship  of  the  parties  did  not  differ  essentially  from  that  of 
mortga,gor  and  mortgagee.  The  contract  there  contained  an  ex-, 
press  power  to  retake  possession  and  to  resell  and  an  express 
undertaking  by  the  purchaser  to  pay  any  deficiency. 

While^  therefore,  neither  the  British  'Columbia  Act  nor  the 
contract  in  that  case  is  on  all  fours  with  our  Act,  or  the  contract 
here,  the  Supreme  Court  judgment  is,  in  my  opinion,  far-reach- 
ing in  that  it  lays  down  a broad  principle  as  to  the  effect  of 
statutes  of  this  character  upon  the  true  relationship  of  the  parties 
under  a contract  of  this  type.  It  is  argued  here  that  the  absence 
of  an  express  power  to  resell  in  the  contract  excludes  the  trans- 
action from  the  operation  of  sec.  7,  and  that  Sawyer  v.  Pringle 
therefore  applies.  But  there  is  nothing  in  sec.  7 which  makes  its 
operation  dependent  upon  contractual  rights  at  all,  and  its 
terms  are  so  obligatory  upon  the  parties  that  subsec.  5 prohibits 
any  agreement  to  the  contrary. 

The  provision  in  subsec.  1 that  the  seller  must  keep  the  goods 
for  20  days  after  retaking  possession,  in  order  to  give  the  purchaser 
an  opportunity  to  redeem,  is  not  expressed  to  be  dependent  upon 
any  express  power  to  retake  possession,  and  is,  I think,  applicable 
to  every  conditional  sale  to  which  the  Act  applies,  even  though  the 
contract  contains  no  express  provision  for  repossession.  Whether 
or  not  there  is  a right  to  retake  possession  upon  breach  of  a con- 
dition inherent  in  every  case  where  the  property  in  the  goods 
remains  in  the  vendor,  as  a necessary  incident  of  ownership,  does 
not  seem  to  have  been  decided,  though  on  principle  it  ought  to  be 
so.  It  is  not  necessary  here  to  decide  that.  But,  where  the  vendor 
has  in  fact  retaken  possession,  it  seems  to  me  that  he  must  retain 
the  goods  for  20  days  under  sec.  7(1),  whether  he  regained  that 
possession  under  the  contract  or  not.  That,  I think,  is  the  effect 
of  Stock  Y.  Meyers  & Cook,  supra. 

Then  as  to  the  operation  of  subsec.  2.  Is  the  right  to  look  to 
the  purchaser  for  any  deficiency  under  that  subsection  confined  to 
those  cases  where  the  contract  expressly  empowers  the  vendor  to 
resell?  If  it  is,  then  this  anomaly  results.  The  vendor,  though 
holding  the  goods  as  owner,  is  nevertheless  bound  to  retain  them 
for  20  days,  during  which  the  purchaser  has  an  equitable  interest 
entitling  him  to  redeem ; but,  if  he  sells  after  the  20  days,  he  sells 
the  goods  as  his  own  and  not  merely  to  realise  his  security  for  the 
debt,  and  on  the  authority  of  Sawyer  v.  Pringle  has  no  further 
recourse  against  the  purchaser.  The  consequences  might  in  many 
cases  be  disastrous.  During  the  20  days  there  might  be  an  advant- 
ageous market  for  the  goods  or  an  opportunity  to  sell  without  loss. 
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but  the  vendor^s  hands  are  tied.  He  must  retain  the  goods  for 
the  benefit  of  the  purchaser.  I am  inclined  to  the  view  that  subsec. 
2 supplies  for  the  vendor  the  compensating  benefit  for  the  restric- 
tion imposed  by  subsec.  1,  and  is  intended  to  entitle  him  in  every 
case,  whether  a right  of  resale  is  expressly  given  by  the  contract 
or  not,  to  look  to  the  purchaser  for  any  deficiency. 

That  would  be  the  only  consistent  conclusion  to  be  drawn  from 
the  judgment  of  the  Supreme  Court  in  (7.(7.  Motors  Sales  Ltd.  v. 
Chan,  snpm.  The  statute  has  created,  as  between  the  conditional 
purchaser  and  the  conditional  vendor,  when  possession  has  been 
given  to  the  purchaser,  the  relationship  of  mortgagor  and  mort- 
gagee, so  that  the  retention  by  the  vendor  of  the  property  in  the 
goods  is  to  be  regarded  solely  as  a security  for  the  payment  of  the 
purchase-price,  for  which  the  purchaser  is  still  liable,  with  an 
absolute  riglit  to  the  purchaser,  for  20  days  after  the  vendor  has 
retaken  possession,  to  enforce  the  contract  by  payment  and  there- 
by to  redeem  and  get  back  the  goods,  and  with  the  corresponding 
right  io  the  vendor,  upon  giving  notice,  to  compel  the  purchaser  to 
make  good  his  default. 

Section  7,  in  my  judgment,  has  swept  away  most  of  the  diffi- 
culties and  refinements  which  gave  the  Court  so  much  trouble  in 
Sawyer  v.  Prinyle.  It  has  destroyed  some  of  the  fictions  surround- 
ing conditional  contracts  of  sale  and  made  the  law  conform  to  the 
realities  thereof.  When  a man  enters  into  a binding  contract  to 
buy  some  chattel,  but  agrees  that,  notwithstanding  the  immediate 
delivery  of  possession  to  himself,  the  vendor  shall  retain  the  owner- 
ship until  the  price  is  fully  paid,  the  retention  of  ownership 
is  unquestionably  intended  as  a mere  security  for  the  pay- 
ment of  the  price.  Whatever  the  technical  distinctions  may  be, 
the  transaction  is  hardl}^  to  be  distinguished  from  that  of  an 
absolute  sale  to  the  purchaser  and  a mortgage  or  reconveyance  of 
the  legal  estate  back  to  the  vendor  to  secure  the  purchase-money. 

If  we  apply  the  plain  language  of  the  section  to  the  trans- 
action, unhampered  in  construing  it  by  the  subleties  and  refine- 
ments that  entered  into  so  many  of  the  decisions  before  the  Act, 
the  situation  is  greatly  simplified  and  the  respective  rights  of  the 
parties  easily  determined.  And  I am  supported  in  this  view  of 
the  effect  of  the  section  by  the  two  cases  of  (7.(7.  Motor  Sales  Ltd. 
V.  Chan  and  Stoch  v.  Meyers  & Cook 

If  the  transaction  is  to  be  treated  as  a conditional  sale,  the 
plaintiff,  having  retained  the  goods  for  20  days  and  given  the 
defendant  the  required  notice  of  the  sale,  is  entitled  to  recover  the 
deficiency  from  the  defendant,  notwithstanding  the  absence  of  any 
express  power  to  resell  in  the  contract. 
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Ifj  however,  upon  a proper  construction  of  the  contract,  there 
was  no  provision  that  the  property  should  remain  in  the  vendor — 
and  as  already  explained  that  is  my  view — ^what  was  the  effect  of 
the  retaking  of  possession  by  the  vendor  and  his  sale  of  the  goods 
after  notice  to  the  defendant? 

The  case  now  falls  to  be  determined  under  the  Sale  of  Goods 
Act.  Where  goods  are  sold,  and  the  property  passes  to  the  purchaser 
but  possession  is  retained  by  the  vendor,  he  has  of  course  his 
vendor^s  lien  thereon  for  the  price.  If  the  vendor  also  gives  up 
possession,  he  loses  his  lien.  He  waives  it  by  giving  up  possession. 
But,  according  to  Benjamin,  the  lien  may  be  restored  if  possession 
is  regained  by  the  vendor  with  an  intention  on  the  part  of  the 
buyer  that  the  right  of  lien  shall  revest : Benjamin  on  Sale,  6th  ed., 
p.  968.  The  authorities  given  for  this  statement  are  not  ver}'  satis- 
factory, but  the  statement  seems  sound  in  principle.  In  the 
present  case  not  only  were  the  horses  voluntarily  given  up  to  the 
plaintiff,  but  the  contract  contained  an  express  powder  to  retake 
possession.  I cannot  interpret  such  a provision  in  a contract  other- 
wise than  as  having  the  effect,  upon  the  restoration  of  possession  to 
the  vendor,  of  reviving  his  lien.  What  other  purpose  could  it 
serve,  and  of  what  practical  value  would  possession  be  if  it  did 
not  carry  with  it  the  right  to  hold  the  goods  as  security  for  pay- 
ment, and  what  else  is  that  right  hut  a right  of  lien  ? 


In  what  way  may  an  unpaid  vendor  exercise  his  right  of  lien  ? 
It  is  unnecessary  to  discuss  the  difficulties  involved  in  that  question 
as  they  existed  at  common  law.  They  are  dealt  with  exhaustively 
in  the  earlier  editions  of  Benjamin  on  Sale  in  the  chapter  deal- 
ing with  ^^Remedies  against  the  Goods — Resale, and  to  some 
extent  in  the  same  chapter  (V.)  in  the  6th  edition.  But  there 
can  be  no  doubt  that,  whether  we  regard  the  Sale  of  Goods  Act  as 
merely  embodying  the  law  as  it  then  stood,  or  as  having  changed  it, 
some  of  its  provisions,  if  applied,  as  they  should  be  applied,  in  the 
way  indicated  by  Lord  Halsbury  in  the  Vagliano  case,  have  clarified 
the  situation  and  removed  some  of  the  previous  difficulities. 

By  sec.  38(1)  the  seller  has  by  implication  of  law  ‘‘s,  lien  on 
the  goods  or  right  to  retain  them  for  the  price  while  he  is  in 
possession  of  them.^’ 


iSection  46  provides  by  subsec.  3 that : *^^Where  the  goods  are  of 
a perishable  nature,  or  where  the  unpaid. seller  gives  notice  to  the 
buyer  of  his  intention  to  resell,  and  the  buyer  does  not,  within  a 
reasonable  time,  pay  or  tender  the  price,  the  unpaid  seller  may 
resell  the  goods  and  recover  from  the  original  buyer  damages  for 
any  loss  occasioned  by  his  breach  of  contract.” 
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Nothing  could  be  plainer  than  this  language.  And  the  editors 
of  the  6th  edition  of  Benjamin  on  Sale,  at  p.  1089,  sum  up  the 
propositions  deducible  from  the  authorities  and  the  Act  in  such  a 
way  as  to  make  it  quite  plain  that  the  vendor  may  ^Tesell  the 
goods  without  express  power  . . . when  he  gives  notice  of 

the  intended  resale,’^  and  may  recover  the  deficiency  from  the  pur- 
chaser (p.  1090). 

In  the  present  case  notice  was  given  on  the  26th  October  of 
the  intended  sale  on  the  10th  November,  15  days  in  all,  which, 
having  regard  to  this  contract,  gave  the  defendant  a reasonable 
time  for  payment. 

So  that,  in  whichever  way  we  look  at  this  contract,  the  plaintiff 
is,  in  my  opinion,  entitled  to  recover. 

As  to  the  amount  of  the  judgment,  there  is  an  odd  discrepancy 
between  the  total  claimed,  namely  $274.73,  for  which  judgment 
was  entered,  and  the  statement  of  the  account  in  para.  2 of  the 
statement  of  claim.  This  sets  forth  5 items  of  $15,  $1.50,  $48, 
$2.75,  and  $2,  as  comprising  the  expenses  connected  with  the  re- 
taking of  possession  and  the  resale.  The  total  is  made  to  be 
$83.73,  but  is  in  fact  $69.25.  There  is  nothing  in  the  evidence 
to  explain  the  mistake,  and  no  further  item  of  expense  was  proved. 
The  judgment  below  should  be  varied  by  reducing  the  amount 
thereof  from  $274.73  to  $260.25. 

As  so  varied,  the  judgment  should  be  affirmed  and  the  appeal 
dismissed  with  costs. 

Hasten,  J.A.  : — Appeal  by  the  defendant  from  the  judgment 
of  the  District  Court  of  Temiskaming,  dated  the  9th  October, 
1929,  in  favour  of  the  plaintiff  for  $274.73  and  costs  in  an  action 
to  recover  the  balance  of  the  purcliase-price  of  a team  of  horses. 

I agree  in  the  result  proposed  by  my  hrother  Orde,  but  the 
grounds  on  which  I reach  that  conclusion  vary  in  some  respects 
from  his.  I adopt  his  statement  of  facts,  and  for  the  reasons 
stated  by  him  I agree  with  his  conclusion  that  the  parties  did  not 
intend  that  possession  of  the  horses  should  be  retained  by  the 
plaintiff.  ETom  the  internal  evidence  of  the  document  itself  and 
from  the  undisputed  facts  detailed  in  evidence  it  seems  plain  that 
the  word  ^‘^possession’’  must  be  disregarded.  It  may  be  that  it  was 
a slip  of  the  pen  of  the  plaintifiP,  who  seems  to  have  prepared  the 
document  in  question,  and  that  he  meant  to  say  ^^property,’^  and 
not  ^^possession.’^  But  this  Court  cannot,  in  the  face  of  the  evi- 
dence given  by  the  defendant  and  without  any  reference  in  the 
evidence  to  the  terms  of  the  agreement,  make  a new  contract  for 
the  parties  and  hold  that  where  the  agreement  says  ‘^^possessioiT^ 
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App.  Div.  it  means  ^^property.’’  As  my  brother  Orde  says,  it  would  be 
IQgO.  impossible,  as  against  the  defendant  Tong,  to  reform  the  docn- 

ment.  It  is  not  what  the  plaintiff  Harris  intended  when  he  wrote 

*pT  a’O’dtq 

the  agreement,  but  what  the  written  document  says,  that  governs, 
Tong.  and  I find  nothing  in  the  context  or  in  the  evidence  to  warrant 


Masten,  J.A. 


our  altering  the  word  from  “^possession’’  to  “property.”  See 
Leake  on  Contracts,  7th  ed.,  pp.  150  to  152,  and  Williston  on 
Contracts,  vol.  2,  para.  610,  and  cases  cited  in  these  two  text-books. 

Then,  in  the  statement  of  defence  of  the  defendant,  para.  4 
reads  as  follows: — 

“The  defendant  alleges  that  the  note  or  document  referred  to 
in  the  plaintiff’s  statement  of  claim  and  in  the  writ  of  summons 
is  a conditional  sales  agreement  or  lien-note  purporting  to  be 
signed  by  the  said  Percy  Hume  and  the  defendant.” 

I do  not  think  that  paragraph  above  quoted  is  an  admission  of 
fact,  but  rather  that  it  is  an  incorrect  assertion  of  law. 

On  the  face  of  the  agreement  as  written,  there  was  a sale  of 
a specific  article  to  the  buyers  without  any  reservation  to  the  seher 
of  the  property  in  the  horses  sold.  An  incorrect  statement  of  the 
legal  effect  of  the  document  cannot  operate  as  an  admission  of 
fact  that  the  property  in  the  horses  which,  under  the  terms  of  the 
agreement  as  written,  vested  in  the  purchasers,  did  not  so  vest  but 
remained  in  the  plaintiff. 

If  I am  right  in  that  opinion,  the  document  signed  does  not 
operate  as  a conditional  sale  agreement.  The  property  in  the 
horses  passed  to  the  purchasers  and  the  Conditional  Sales  Act  has 
no  application. 

\lTiether  sec.  7 of  the  Conditional  Sales  Act  is  to  be  construed 
as  giving  by  implication  a power  of  sale  to  the  vendor,  when  no 
such  power  is  expressly  provided  either  by  the  agreement  or  hy  the 
statute,  is  a question  of  wide  and  general  importance  as  to  which 
I prefer  to  reserve  my  opinion  until  it  falls  necessarily  to  be  de- 
termined. 

I am  however  of  opinion  that  the  plaintiff  had  power  to  sell 
and  to  sue  for  the  balance.  I feel  a little  doubt  as  to  whether  the 
evidence  as  to  the  terms  on  v/hich  Harris  repossessed  the  horses  is 
sufficient  to  bring  the  matter  within  the  terms  of  the  rule  stated 
in  Benjamin,  6th  ed.,  p.  968,  in  the  following  terms : — , 

“A  lien  once  lost  is  not  revested  by  the  mere  fact  that  the 
seller  afterwards  obtains  possession  of  the  goods.  Possession  must 
be  obtained  with  an  intention  on  the  part  of  the  buyer  that  the 
right  of  lien  shall  revest.”  ; ' 

Also  it  seems  to  me  somewhat  doubtful  whether  the  cases 
referred  to  in  support  of  the  above  statement  warrant  the  text. 
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But,  whether  the  rule  applies  or  not,  I think  that  when  the  App.  Div. 
horses  were  repossessed  by  Harris  there  was  a plain  implication  yggo. 
Vio  +r>r>V  +Vipm  in  spmirn  thp  bnlpinnp  of  his  daiTYi.  and  that 
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property  in  the  horses  passed  to  the  buyers ; secondly,  the  buyers  Hasten,  J.A. 

being  in  default  under  the  terms  of  the  agreement  of  purchase, 

the  seller  resumed  possession,  whether  by  consent  or  under  the 

terms  of  the  agreement  is  immaterial,  but  upon  such  resumption 

of  possession  the  property  in  the  horses  still  remained  vested  in 

the  buyers.  Under  these  circumstances  I think  that  the  seller,  the 

plaintiff,  held  the  horses  as  a pledge  to  secure  the  balance  due  him, 

and  as  a pledgee  had  an  implied  power  to  sell  and  also  to  sue  for 

any  balance:  Prete  v.  Lawzon  and  Fenson  (1922),  52  O.L.R. 

334;  Pigot  V.  Cuhley  (1864),  15  C.B'.N.S.  701;  StiiFbs  v.  Slater, 

[1910]  1 Ch.  632. 

If  this  is  the  true  view  of  the  situation  after  repossession  by 
the  plaintiff,  the  right  of  sale  arises  at  common  law  and  not  under 
the  Sale  of  Goods  Act,  R.S.O.  1927,  ch.  163,  sec.  57,  subsec.  3. 

The  appeal  should  be  dismissed  with  costs,  with  the  variation 
proposed  by  my  brother  Orde. 

Latchford,  C.J. — I agree  in  the  result. 

Riddell,  J.A. : — The  plaintiff  being  a horse-dealer,  the  defend- 
ant and  one  Hume  wanting  a team  for  immediate  use,  they 
bought  from  him  a team,  giving  a note  in  the  following  terms 
(as  set  out  in  the  judgment  of  Orde,  J.A.,  supra). 

The  purchasers  making  default,  the  plaintiff — who  had  given 
immediate  delivery — took  possession  of  the  team,  on  the  17th 
October,  under  this  lien-note;  and  in  October  sent  to  the  defend- 
ant the  following  notice  : — 


^Uct.26,  1928. 


“Mr.  Harry  LeTong, 
Restaurant  Keeper 
Main-street,  Haileybury,  Ont. 


“Dear  Sir: — I hereby  give  you  notice  of  an  auction  sale  to  be 
held  by  me,  which  will  take  place  at  Wellington-street,  New 
Liskeard,  at  2 p.m.  on  Saturday,  November  10,  1928,  of  team  of 
horses  which  were  repossessed  by  us  about  November  (October)  17, 
on  a lien-note  for  which  you  together  with  Percy  Hume  made  in 
my  favour. 


“I  herewith  enclose  copy  of  sale-bill.’’ 
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1980. 


Auction  Sale. 


Habeis 

V. 


One  team  of  horses 


— at — 


Tong. 


Harris  Sale  Stables. 


Riddell,  J.A. 


Wellington  St.,  Town  of  New  Liskeard, 
at  2 o’clock  in  the  afternoon  on 


'Saturday,  Nov.  10th, 
1928. 


By  virtue  of  the  powers  contained  in  a certain  lien-note,  which 
will  be  produced  at  time  of  sale,  there  will  be  offered  for  sale  by  i 
public  auction  one  team  horses,  serviceably  sound,  weighing  thirty  J 
hundred  pounds.  I 


He  went  on  and  sold  the  team ; and,  after  deducting  expenses,  | 
credited  the  net  proceeds  on  the  note  and  sued  for  the  balance. 

The  learned  District  Court  Judge  of  Temiskaming  gave  him  judg-  * 
ment,  and  the  defendant  now  appeals. 

On  the  argument,  an  attempt  was  made  to  establish  that  the 
sale  was  actually  made  under  a verbal  arrangement  with  the  f 
defendant;  but  this  wholly  failed,  there  being  no  legal  evidence  ' 
to  support  such  a finding.  It  is  abundantly  evident  from  the 
documents  signed  by  the  plaintiff  himself  that  he  was  acting  under 
the  lien-note. 

It  is  plain,  I think,  that  the  word  ^‘"possession”  at  the  beginn- 
ing of  the  special  provision  of  the  note  is  really  intended  for 
^‘"property:”  as  it  seems  to  me,  any  other  interpretation  would  be  i 
wholly  inconsistent  with  the  later  provisions  of  the  note  as  to 
taking  possession  on  default,  etc.  \ 

That  being  the  case,  we  are  bound  by  the  decision  of  the  Court  ^ j 
of  Appeal  in  Sawyer  v.  Pringle,  18  A.R.  218,  to  hold  that  the  f 
plaintiff  cannot  succeed.  I would  therefore  allow 'the  appeal  and 
dismiss  the  action,  both  with  costs. 


W.  D.  Harris. 


Appeal  dismissed  (Riddell,  J.A.,  dissenting). 
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Re  Hamilton  Hakbour  (Commissioners.  1930. 

F^b.  3. 

Trusts  and  Trustees — Har'bour  Commissioners — Compensation  for  Ser- 
vices— Trustee  Act,  R.S.O.  1927,  ch.  150,  secs.  60,  61/ — Hamilton 
Harbour  Commissioners  Act,  2 Geo.  Y.  ch.  98  {Dorn.) — Effect  of  sec. 

16 — Interest  of  Dominion  Government — ''Honorary  Trustees” — 

Res  Judicata — Whether  Commissioners  Officers  of  Dominion  Govern- 
ment— B.N.A.  Act,  sec.  91  (8). 

The  Commissioners  appointed  under  the  Hamilton  Harbour  Commis- 
sioners Act,  2 Geo.  V.  ch.  98  (Dom.),  to  manage  the  business  of  the 
harbour,  are  entitled,  under  the  Trustee  Act,  R.S.O.  1927,  ch.  150, 
sec.  60,  to  reasonable  compensation  for  their  services. 

Section  16  of  the  first-named  Act  considered;  and  In  re  Commissioners 
of  the  Cobourg  Town  Trust  (1875),  22  Gr.  377,  and  Re  Toronto 
Harbour  Commissioners  (1881),  28  Gr.  195,  followed. 

Upon  the  motion  made  by  the  Commissioners  to  the  Court  for  an  order 
for  compensation,  it  was  not  necess'ary  that  the  Dominion  Govern- 
ment should  be  represented. 

The  Trustee  Act  applies  to  all  trusts  which  are  to  be  executed  in 
Ontario:  sec.  64;  and  the  jurisdiction  of  the  Court  to  hear  and 
determine  the  application  has  not  been  excluded  by  reason  of 
changes  in  the  wording  of  the  Act  since  the  cases  cited  were  deter- 
mined. 

The  Commissioners  are  not  to  be  regarded  as  “honorary  trustees:” 
the  Cobourg  case,  supra. 

Assuming  that  the  Commissioners  had  applied  to  the  Dominion 
Government  for  compensation  and  had  been  refused  it  after  con- 
sideration by  the  Governor  in  Council,  the  doctrine  of  res  judicata 
had  no  application. 

The  Commissioners,  although  two  of  them  are  appointed  by  the 
Governor  in  Council,  are  not  civil  servants  or  officers  of  the  Govern- 
ment, within  the  meaning  of  sec.  91  (8)  of  the  British  North 
America  Act. 

Motion  by  the  Plamilton  Harbour  Commissioners  for  an  order 
and  direction  that  a fair  and  reasonable  allowance  be  made  to  them 
for  their  care,  pains,  and  trouble,  and  time  expended,  in  and  about 
the  trusts  alleged  to  have  been  created  and  conferred  upon  them 
under  the  Hamilton  Harbour  Commissioners  Act,  2 Geo.  V.  ch. 

98  (Dom.),  and  for  an  order  referring  the  matter  to  his  Honour 
Walter  T.  Evans,  Local  Judge  at  Hamilton,  as  referee,  with  power 
to  hear  evidence  therein,  to  determine  and  fix  the  amount  of  such 
compensation  or  allowance.* 

* The  Trustee  Act,  R.S.O.  1927,  ch.  150,  sec.  60,  provides  that  '"a, 
trustee  . . . shall  be  entitled  to  such  fair  and  reasonable  allow- 
ance for  his  care,  pains  and  trouble,  and  his  time  expended  in  and 
about  the  estate,  as  may  be  allowed  by  a judge  of  the  Supreme  Court 
any  master  or  referee  to  whom  the  matter  may  be  referred. 

(2)  The  amount  of  such  compensation  may  be  settled  although  the 
estate  is  not  before  the  Court  in  an  action. 
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January  29.  The  motion  was  heard  by  Logie,  J.,  as  in  Weekly 
Court,  at  a Hamilton  sittings  for  the  trial  of  actions. 

The  Hon.  George  Lynch-Stawnton,  K.C.,  for  the  applicants. 
Frank  Mori^on,  for  the  mortgagees. 

F.  R.  Waddell,  K.C.,  for  the  Corporation  of  the  City  of 
Hamilton. 


February  3.  Logie^  J : — The  Hamilton  Harbour  Commiss- 
ioners Act  was  assented  to  on  the  1st  April,  1912,  and  sets  up  a 
corporation  consisting  of  three  Commissioners,  one  to  be  appoint- 
ed by  the  Council  of  the  City  of  Hamilton  and  two  by  the  Gover- 
nor in  Council.  This  corporation  is  given  jurisdiction  within  the 
limits  of  the  harbour  of  Hamilton  with  regard  to  water-front  pro- 
perty, water-lots,  piers,  docks,  shores,  and  beaches,  but  excepting 
private  property  or  rights  within  the  limits  of  the  harbour.  It  has 
very  wide  powers  to  hold,  administer,  and  acquire  the  property  of 
or  required  for  the  harbour.  The  object  of  the  appointment  of  the 
corporation  was  to  use,  develop,  and  maintain  the  water-front  at 
Hamilton  by  constructing  and  maintaining  docks,  warehouses, 
equipment,  and  appliances  for  use  in  the  carrying  on  of  harbour 
or  transportation  business,  and,  in  order  to  further  this,  subject 
to  such  provisions  of  the  Railway  Act  as  are  applicable,  to  construct 
and  operate  railways,  to  own  and  operate  plant  and  machinery, 
and  generally  to  develop,  maintain,  and  operate  a harbour  with 
full  facilities.  The  corporation  has,  as  incidental  to  its  general 
powers,  the  power  to  borrow,  to  pass  by-laws  regulating  and  con- 
trolling the  navigation  and  works,  to  impose  harbour  rates  and 
recover  them,  including  the  power  of  seizure  and  detention  of 
goods  whenever  any  sum  is  due  for  rates  in  respect  of  such  goods 
and  is  unpaid.  The  business  of  the  corporaton  has  reached 
large  proportions,  and  is  steadily  increasing  in  volume. 

Section  16  of  the  Act  provides  that  any  ‘^^surplus  profits’^  belong 
to  the  city,  and  defines  these  surplus  profits  as  those  which  remain 
^^after  providing  for  the  cost  of  management  of  all  the  property 
which  the  corporation  owns,  controls,  or  manages  ....  and 
after  providing  for  the  cost  of  works  or  improvements  ..... 
and  for  the  performance  of  the  other  duties  imposed  upon  the 
corporation,  and  for  capital  charges  and  interest  upon  money 
borrowed  by  the  corporation  ....  and  for  all  other  liabilities  = 
of  the  corporation,  and  for  a sinking  fund  to  pay  off  any  indebted- 
ness incurred  by  the  corporation.^’ 

The  words  ^^after  providing  for  the  cost  of  management”  in  a 
will  or  other  private  instrument  creating  a trust,  involving  the , 
duty  of  management  of  the  subject  of  the  trust,  would  indicate'. 
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an  intention  on  the  part  of  the  creator  of  the  trust  that  the  trustee 
should  receive  compensation  for  his  services  as  part  of  the  reason- 
able expenses  of  managing  the  trust  estate,  and  would  seem  almost 
wide  enough  to  enable  the  corporation  itself  to  pass  a by-law  fix- 
ing the  amount  of  compensation;  but,  even  if  there  was  power, 
there  would  have  been  a very  grave  lack  of  judgment  on  the  part 
of  the  corporation  if  it  had  passed  such  a by-law;  and  the  /Commiss- 
ioners adopted  the  proper  course  in  submitting  their  rights  to  the 
Court. 

In  Re  Toronto  Harbour  Commissioners  (1881),  28  Gr.  195, 
at  p.  197,  under  a similar  statute,  13  & 14  Yict.  ch.  80,  which 
provided  for  the  application  of  the  toils  and  revenues  to  be  received 
by  that  Commission  in  the  following  words,  ^‘'First,  to  the  pay- 
ment of  all  reasonable  expenses  of  collecting  the  same  and  of 
managing  the  said  harbour  and  works,  and  keeping  the  same  in 
efficient  repair,^’  but  made  no  provision  for  the  remuneration  of  the 
Commissioners,  Chancellor  Spragge  said : — 

^‘The  Dominion  Government which  must,  of 

course,  be  assumed  to  be  cognizant  of  the  law  of  this  Province  in 
relation  to  compensation  to  trustees,  has  not  thought  fit  to  inter- 
pose its  authority — assuming  that  it  has  authority — but  has  left 
the  question  of  compensation  to  be  governed  by  the  law  of  the 
Province  in  which  the  trust  is  to  be  executed,’’  and  held  that  the 
Commissioners  of  the  Toronto  Harbour  were  entitled  to  compen- 
sation for  their  services,  and  this  whether  the  harbour  belonged 
to  the  Dominion  or  the  Provincial  Government,  as  in  the  event 
of  its  being  found  to  belong  to  the  Dominion  it  was  to  be  assumed 
that  the  Dominion  Government  intended  the  Commissioners  to  be 
subject  to  the  law  of  the  Province  in  which  the  trust  was  to  be 
administered.” 

The  Toronto  Harbour  Commissioners  case  was  never  appealed, 
the  then  Chancellor  following,  as  not  distinguishable  in  principle, 
the  case  of  In  re  Commissioners  of  the  Hobourg  Town  Trust 
(1875),  22  Gr.  377,  which  was  decided  by  the  then  Vice-Chancellor 
Proudfoot. 

I am  unable  to  distinguish  the  present  case  from  that  of  the 
Toronto  Harbour  Commissioners,  and  am  of  opinion  that  the 
Hamilton  Harbour  Commissioners  are  entitled  to  such  reasonable 
compensation  for  the  services  rendered  as,  in  the  words  of  Chancell- 
or Spragge  (at  p.  198),  ‘^Svould  not  be  an  inducement  to  members 
of  the  city  council  or  the  board  of  trade,  or  others,  to  seek  the 
office  for  the  sake  of  emolument.” 

Mr.  Waddell,  in  his  able  argument  for  the  'City  of  Hamilton, 
made  a preliminary  objection  and  strenuously  insisted  upon  certain 
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points  which^  he  contended,  distinguished  the  Toronto  case  from  the 
Hamilton  case,  and  in  order  that  an  appellate  court,  if  the  case 
goes  further,  may  be  assured  that  I have  not  overlooked  these 
points,  I shall  deal  with  them  seriatim. 

His  first  objection  was  that  the  Dominion  Government  should 
have  been  represented.  I overruled  this  objection,  as,  in  my 
opinion,  the  Dominion  Government  had  no  interest  in  the  matter 
in  question. 

He  then  argued  that  the  Trustee  Act  has  been  changed  since 
1881  in  such  a way  as  to  exclude  the  jurisdiction  of  this  Court  to 
hear  and  determine  the  matter  in  question.  The  Act  then  in  force 
was  ch.  107  of  the  Eevised  Statutes  of  Ontario,  1877,  and  did  not 
contain  the  interpretation  clauses  now  found  in  the  Trustee  Act,  ch. 
150  of  E.S.O.  1927;  and  Mr.  Waddell  argued  that,  because  by 
clause  (e)  of  sec.  1 of  the  last  named  Act,  “instrument’’  is  defined 
as  including  “a  deed,  a will  and  a written  document  and  an  Act  of 
this  legislature,  but  not  a judgment  or  order  of  a court,”  it  was 
not  open  to  me  to  construe  an  Act  of  the  Dominion  of  Canada. 
I cannot  accede  to  this  narrow  construction  or  limitation  of  the 
Ontario  Act,  particularly  as  the  Act  of  1927  provides,  by  sec.  64, 
that  the  provisions  of  that  Act  shall  apply  to  all  trusts  whenever 
created  and  to  all  trustees  whenever  appointed.  In  my  opinion, 
the  Act  extends  to  all  trusts  which  are  to  be  executed  or  adminis- 
tered in  Ontario;  and,  besides,  in  allowing  compensation  to  the 
Commissioners,  I am  not  construing  an  “instrument.” 

Then  Mr.  Waddell  argued  that  the  Commissioners,  if  they  are 
trustees  at  all,  are  to  be  considered  as  honorary  trustees,  who  were 
never  intended  either  as  ask  or  receive  remuneration.  This 
argument  is  disposed  of  by  Vice-Chancellor  Proudfoot,  who,  after 
enumerating  the  duties  of  the  trustees  in  the  C'ohourg  case,  said, 
inter  alia  (22  Gr.  at  pp.  379  and  380)  : — 

“The  enumeration  of  these  duties  suffices  to  shew  that  the 
labours  of  the  Commissioners  were  of  a very  onerous  kind — invol- 
ving a very  considerable  responsibility,  and  the  exercise  of  skill 
and  care,  and  the  expenditure  of  time  and  trouble,  and  incurring 
large  responsibility  and  disabilities.  It  cannot  be  considered  an 
honorary  trust  in  the  usual  acceptation  of  the  term.” 

And  he  pointed  out  that  in  the  case  of  Mersey  Doclcs  Trustees  v. 
Gibhs  (1866),  L.E.  1 H.L.  93,  while  it  was  argued  that  the  trust- 
ees, being  a public  body,  performing  a public  duty  under  the 
authority  of  the  Legislature,  received  no  profit  or  emolument  for 
the  discharge  of  their  duties,  and  incurred  no  liability,  were  yet 
held  liable  by  the  House  of  Lords  for  negligence. 
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Again,  Mr.  Waddell  argued  that  the  Hamilton  Harbour 
Commissioners  had  applied  to  the  Dominion  Grovernment  for 
compensation  and  had  been  refused,  that  the  Governor  in  Council 
had  considered  the  matter,  and  that  it  was  res  judicata.  ''Res 
judicata'"  is  defined  as  a rule  applicable  to  the  ^Tatio”  where  a 
final  judicial  decision  has  been  pronounced  by  either  an  English 
or,  with  exceptions,  a.  foreign  judicial  tribu,nal  of  competent 
jurisdiction  over  the  parties  and  the  subject-matter,  by  which 
any  party  or  privy  to  such  litigation  as  against  any  other  party  or 
privy,  and  in  the  case  of  a decision  in  rem  any  person  whatsoever, 
as  against  any  other  person,  is  estopped  in  any  .subsequent  litiga- 
tion from  disputing  or  questioning  any  such  decision  on  the  merits, 
whether  as  a foundation  for  an  action  or  a bar  to  any  claim, 
indictment,  or  complaint,  or  to  any  affirmative  defence,  case  or 
allegation,  if,  hut  not  unless,  the  party  interested  raises  the  point 
at  the  proper  time  and  the  proper  manner.  It  is  a question  of 
fact,  and  the  causes  of  action  must  be  identical  in  substance. 

Apart  from  the  fact  that  there  is  no  proper  evidence  before  me 
that  any  such  application  was  ever  made  by  the  Hamilton  Harbour 
Commissioners,  the  rule  of  res  judicata  does  not  apply.  Assuming 
that  the  Dominion  Government  refused  to  fix  a compensation  to  the 
Commissioners,  it  may  well  be  argued  that  the  Governor  in  Council 
was  aware  of  the  Toronto  Commissioners  case  and  approved  of  the 
principle  there  laid  down.  In  any  event,  in  my  opinion,  for  obvious 
reasons  arising  from  the  mere  statement  of  the  rule  above  set  out, 
the  doctrine  of  res  judicata  has  no  application. 

Then  again,  Mr.  Waddell  argued  that,  because  the  British 
North  America  Act,  by  sec.  91  (8),  gave  exclusive  jurisdiction  to 
the  Parliament  of  Canada  in  the  matter  of  the  fixing  of  and 
providing  for  the  salaries  and  allowances  of  civil  and  other  officers 
of  the  Dominion  of  Canada,”  this  Court  has  no  jurisdiction  to 
entertain  this  motion;  that  the  Harbour  Commissioners  are  officers 
of  the  Dominion  of  Canada  and  come  within  sec.  91  (8).  It  is 
sufficient,  in  my  opinion,  to  say  that  the  Commissioners  appointed 
under  the  statute  in  question  are  neither  civil  servants  nor  other 
officers  of  the  Government  within  the  meaning  of  sec.  91  (8). 
The  statute  itself  expressly  constitutes  them  a corporation,  and, 
while  two  of  them  are  appointed  by  the  Governor  in  Council,  by 
no  stretch  of  the  imagination  can  these  two  be  said  to  be  either 
civil  servants  or  officers  of  the  Dominion  Government.  They  con- 
stitute in  fact  a corporation  with  certain  powers  and  obligations, 
but  they  are  not  either  civil  servants  or  officers  of  the  Government 
within  the  meaning  of  the  British  North  America  Act. 
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I think  this  covers  all  of  Mr.  WaddelPs  argument,  and,  as  I 
said  above,  I am  nnable  to  agree  with  his  contentions  or  distinguish 
this  case  from  the  Toronto  Hart) our  Commissioners  case. 

There  will  be  a declaration,  therefore,  that  the  'Commissioners 
are  entitled  to  such  fair  and  reasonable  allowance  for  their  care, 
pains,  and  trouble,  and  their  time  expended  in  and  about  the 
trusts,  as  may  be  allowed  by  his  Honour  Judge  Evans,  to  whom  I 
refer  the  matter  in  order  that  he  may,  after'  hearing  the  evidence 
adduced,  fix  the  amount,  including  the  costs  of  the  reference. 

Costs  of  this  motion,  fixed  at  $150  for  each  counsel,  are  to  be 
paid  by  the  corporation  out  of  the  funds  in  its  hands. 


[IN  BANKRUPTCY.] 


Ee  StUAET  & SUTTEEBY. 


Bankruptcy — Jurisdiction  of  Registrar — Trial  of  Issue  as  to  Damages 
Sustained  by  Reason  of  Receiving  Order  afterwards  Rescinded — 
Undertaking  of  Petitioning  Creditors — Appeal  from  Judgment  of 
Registrar — Bankruptcy  Act,  sec.  159  (/) — Bankruptcy  Rules  92 
— ''Matters  and  Applications"' — Objection  to  Jurisdiction  not  Taken 
before  Registrar — Acquiescence — Waiver — Treating  Registrar  as 
Arbitrator  — Suggested  Reference  to  Registrar  — Prohibition  — 
Punitive  Damages. 


The  Registrar  in  Bankruptcy  was  held  to  h?ve  no  jurisdiction  to 
assess  the  damages  sustained  by  a firm  of  traders  by  reason  of  an 
interim  receiving  order  (containing  the  usual  undertaking  as-  to 
damages),  made  upon  the  petition  of  a company,  and  afterwards 
rescinded. 

The  Registrar  heard  oral  evidence  and  determined  the  issue  as  to 
damages,  purporting  to  act  under  Bankruptcy  Rule  92,  and  it  was 
contended  by  the  petitioning  creditors  that  the  combined  effect  of 
that  Rule,  Rule  4,  and  sec.  159  (/)  of  the  Bankruptcy  Act,  is  to 
confer  power  upon  the  Registrar  to  exercise  any  jurisdiction  that  a 
Judge  might  exercise  in  Chambers:  — 

Held,  that,  while  the  Registrar  has  jurisdiction  under  sec.  159  if)  to 
make  any  order  or  exercise  any  jurisdiction  which  by  any  Rule  in 
that  behalf  is  prescribed  as  proper  to  be  made  or  exercised  in 
Chambers  by  the  Registrar,  his  jurisdiction  is  confined  solely  to 
those  cases  and  does  not  extend  to  cases  that  are  by  the  Rules 
required  to  be  heard  by  a Judge. 

Rule  4 provides  that  all  “matters  and  applications”  may  be  heard  in 
Chambers,  but  the  trial  of  an  issue  is  not  “a  matter  or  application.” 
The  objection  to  the  Registrar’s  jurisdiction  was  properly  taken  upon 
appeal  by  the  petitioning  creditors  from  his  order;  and  the  objection 
must  prevail,  notwithstanding  that  they  had  taken  part  in  ..the  pro- 
ceedings before  the  Registrar  without  distinctly  objecting  to  his 
jurisdiction:  they  had  not  thereby  waived  their  right  to  appeal. 
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It  was  contended  that  by  their  conduct  in  proceeding  before  the 
Registrar  the  parties  had  constituted  him  an  arbitrator  from  whose 
award  no  appeal  lay:  — 

Held,  there  having  been  no  arrangement  between  the  parties  that  the 
Registrar  should  deal  with  the  issue,  but  an  assertion  by  the  Regis- 
trar of  his  jurisdiction  and  a respectful  submission  by  the  parties, 
that  they  had  not  put  him  in  the  position  of  an  arbitrator. 
Canadian  Pacific  Railway  Go.  v.  Fleming  (1893),  22  Can.  S.C.R.  33, 
distinguished. 

Beaudry  v.  City  of  Montreal  (1858),  11  Moore  P.O.  399,  and  Dominion 
Canners  Ltd.  v.  Vostanza,  [1923]  S.C.R.  46,  followed. 

The  petitioning  creditors’  proper  remedy  was  an  appeal  from  the 
Registrar’s  order,  not  a motion  for  prohibition. 

The  Dominion  Canners  case,  supra,  Sani  Products  Ltd.  v.  Levine  and 
Bazos  (1929),  63  O.L.R.  541,  and  Re  Levy  and  Jacobs  (1927),  61 
O.L.R.  296,  followed. 

It  would  not  be  proper  to  make  an  order  nunc  pro  tunc  referring  the 
issue  to  the  Registrar  for  trial  in  order  to  cure  an  entire  want  of 
jurisdiction. 

Semble,  that  punitive  damages  could  not  be  awarded  in  respect  of  the 
undertaking  contained  in  the  receiving  order. 

Ax  appeal  by  the  Pilot  Automobile  and  Accident  Insurance 
Company  Ltd.  (petitioning  creditors)  from  an  order  or  judgment 
of  the  Registrar  in  Bankruptcy^  11  C.B.R.  1,  awarding  to  J.K. 
Stuart  and  William  J.  Sutterby,  trading  as  Stuart  & Sutterby, 
against  the  appellants,  the  sum  of  $2,217,  as  damages  sustained 
by  Stuart  & Sutterby  by  reason  of  an  interim  receiving  order 
made  upon  the  petition  of  the  appellants  and  afterwards  rescinded. 


The  appeal  was  heard  by  Weight,  J.,  sitting  in  Bankruptcy. 

G.  N.  Shaver,  K.C.,  for  the  appellants. 

G.  T.  Walsh,  K.C.,  for  Btuart  and  Sutterby,  respondents. 

February  7.  Weight,  J.  : — This  is  an  appeal  from  the  judg- 
ment of  the  Registrar  in  Bankruptcy  whereby  he  awarded  to  the 
debtors  the  sum  of  $2,217  for  damages  alleged  to  have  been  sus- 
tained by  them  owing  to  the  appointment  of  the  interim  receiver. 

In  the  notice  of  appeal  several  grounds  are  set  forth,  but  I do 
not  deem  it  necessary  to  examine  or  discuss  all  of  them. 

Upon  argument  the  question  was  raised  as  to  the  jurisdiction 
of  the  Registrar  to  adjudicate  upon  the  matters  in  issue,  and  I 
allowed  the  notice  of  appeal  to  be  amended  to  bring  this  question 
before  the  Court. 

The  history  of  the  matter,  so  far  as  pertinent  to  the  appeal,  is 
that  on  the  30th  Cctober,  1928,  upon  the  application  of  the  Pilot 
Automobile  and  Accident  Insurance  Company  Ltd.,  an  order  was 
made  by  the  Registrar  in  Bankruptcy  appointing  the  Sterling 
Trusts  Corporation  to  be  interim  receiver  of  the  property  of  J.K. 
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Stuart  and  William  J.  Sutterby,  trading  as  Stuart  & Sutterby. 
This  order  was  in  the  usual  form,  and  contained  an  undertaking 
by  the  applicants  to  abide  by  any  order  the  Court  might  make  as 
to  damages  in  case  it  should  hereafter  be  of  opinion  that  the 
debtors  had  sustained  any  by  reason  of  the  order  which  the  applic- 
ants ought  to  pay  and  to  be  responsible  for  the  proper  performance 
of  the  duties  of  the  interim  receiver. 

By  a subsequent  order  of  the  Registrar,  made  on  the  7th 
November,  1928,  this  order  was  vacated  and  set  aside,  and  there- 
after the  Registrar,  upon  the  application  of  the  debtors  and  pur- 
porting to  act  under  the  provisions  of  Bankruptcy  Rule  92,*  pro- 
ceeded to  hear  and  adjudicate  with  respect  to  the  damages  sus- 
tained by  the  debtors  by  reason  of  the  appointment  of  the  interim 
receiver. 


The  Registrar  heard  evidence  at  great  length,  and  by  his  judg- 
ment awarded  the  debtors  damages  to  the  extent  of  $2,217  under 
the  following  headings:  (1)  actual  damages  $200  in  respect  of 

loss  of  profits,  etc.;  (2)  damage  in  respect  of  the  losis  of  a contract 
with  one  Tilley  for  repairs  to  his  car,  $17;  (3)  exemplary  or  puni- 
tive damages  in  respect  of  wrongfully  obtaining  the  order  appoint- 
ing an  interim  receiver  and  for  the  wilful  misconduct  of  the  interim 
receiver  or  its  employees,  $2,000. 

I shall  proceed  to  deal  with  the  question  of  jurisdiction  first, 
as  it  appears  to  me  to  be  one  of  great  importance  and  general 
interest. 

The  duties  of  the  Registrar  in  Bankruptcy  are  defined  by  sec. 
159  of  the  Bankruptcy  Act,  which  states  that  the  Registrar  shall 
have  power  and  jurisdiction,  subject  to  General  Rules  limiting  the 
powers  conferred  by  that  section,  in  respect  of  several  matters 
specifically  set  forth.  The  clause  relevant  to  this  inquiry  is  (/), 
which  reads  as  follows : ^To  make  any  order  or  exercise  any 

jurisdiction  which  by  any  Rule  in  that  behalf  is  prescribed  as  proper 
to  be  made  or  exercised  in  Chambers.’’ 

For  the  respondent  it  is  contended  that  this  clause,  read  in 
conjunction  with  Bankruptcy  Rules  4 and  92,  confers  jurisdiction 
upon  the  Registrar  to  adjudicate  upon  the  claim  of  the  debtor 
for  damages  arising  out  of  the  appointment  of  the  interim  receiver, 
etc.,  as  was  done  in  this  case. 

* 92.  Where,  after  an  order  has  been  made  appointing  an  interim 
receiver,  the  petition  is  dismissed,  the  Court  shall,  upon  application 
to  be  made  within  21  days  from  the  date  of  the  disnuissal  thereof, ' 
adjudicate  with  respect  to  any  damages  or  claim  thereto  arising  out 
of  the  appointment,  including  the  proper  remuneration  of  the  interim 
receiver,  and  shall  make  such  order  as  the  Court  thinks  fit. 
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The  contention  is  advanced  that,  as  clause  (/)  of  sec.  159  pro- 
vides that  the  Eegistrar  has  power  to  make  any  order  or  exercise 
any  jurisdiction  which  may  be  made  or  exercised  in  Chambers, 
and  as  Eule  4 provides  that  all  matters  and  applications  may  be 
heard  and  determined  in  Chambers  unless  the  Court  or  a Judge 
otherwise  directs,  the  combined  effect  of  these  two  provisions  is 
to  confer  power  upon  the  Eegistrar  to  exercise  any  jurisdiction 
that  a Judge  might  exercise  in  Chambers. 

I cannot  accede  to  this  argument  and  consider  it  to  be  unsound 
for  several  reasons. 

In  the  first  place,  it  will  be  observed  that  the  various  clauses 
of  sec.  159  relate  chiefly  to  ex  parte  and  uncontested  applications 
and  do  not  refer  to  the  trial  of  issues,  either  directly  or  indirectly. 

It  will  be  noted  that  under  clause  {e)  the  Eegistrar  has  juris- 
diction to  make  interim  orders  in  case  of  urgency  only,  and  it 
would  be  anomalous,  where  his  power  to  make  interim  orders  is 
limited,  that  he  should  possess  the  plenary  power  to  try  an  issue 
involving  the  substantive  rights  of  the  parties. 

Some  of  the  other  subsections  limit  his  jurisdiction  to  motions 
which  are  not  opposed,  so  that  he  is  not  given  absolute  jurisdic- 
tion even  in  the  case  of  motions. 

If  the  contention  advanced  by  counsel  for  the  respondents 
should  prevail  then  these  results  would  follow: — 

Under  the  various  clauses  of  sec.  159  the  Eegistrar  has  juris- 
diction to  hear  and  dispose  of  certain  interlocutory  applications 
if  not  opposed.  If  opposed,  the  same  must  be  disposed  of  by  the 
Judge,  and  under  Eule  4 this  could  be  done  by  such  Judge  in 
Chambers. 

According  to  the  contention  of  the  respondent,  clause  (/)  in 
effect  confers  upon  the  Eegistrar  the  jurisdiction  to  hear  all  applic- 
ations, etc.,  and  to  exercise  the  jurisdiction  of  a Judge  in  Chambers. 

The  result  would  be  that,  while  under  some  of  the  clauses  the 
Eegistrar  has  jurisdiction  to  hear  only  unopposed  applications,  yet, 
by  virtue  of  clause  (/),  he  can  hear  all  applications  even  if  opposed. 

This  construction  leads  to  absurdity,  and  such  a construction 
of  a statute  must  be  avoided — see  Craies  on  Statute  Law,  3rd  ed., 
pp.  83  and  84. 

In  adopting  the  other  construction,  that  clause  (/)  limits  the 
jurisdiction  of  the  Eegistrar  to  duties  which  are  assigned  to  the 
Eegistrar  in  Chambers,  the  other  provisions  of  the  statute  and 
Eules  are  in  harmony  and  not  in  conflict. 

In  my  view,  the  proper  construction  to  place  upon  clause  (/)  is 
that  the  Eegistrar  has  jurisdiction  to  make  any  order  or  exercise 
any  jurisdiction  which  by  any  Eule  in  that  behalf  is  prescribed  as 
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Wright,!,  proper  to  be  made  or  exercised  in  Ohambers  by  the  Registrar,  and 

19i30.  his  Jurisdiction  is  confined  solely  to  those  cases  and  does  not 

extend  to  cases  that  are  by  the  Rules  required  to  be  heard  by  a 

ReiSttjabt.  y t j I 

& iSiJTTERBY.  ^ aage. 

The  rule  as  to  the  construction  of  statutes  which  requires  that 
the  provisions  of  a statute  or  a particular  section  of  a statute  shall 
be  read  in  connection  with  the  context  may  well  be  invoked  and 
applied  in  the  construction  of  sec.  159:  see  Spenoer  Y.  Metropol- 

itan B\oard  of  Works  (1882),  22  Eh.  D.  142,  particularly  p.  162. 
This  section  specifies  the  maximum  duties  of  the  Registrar,  and 
provides  also  that  these  duties  may  be  limited,  but  does  not 
authorise  the  rules  to  extend  the  Jurisdiction.  This  point  is  also 
dealt  with  in  a general  way  by  subsec.  2 of  sec.  161,  which  express- 
ly declares  that  the  General  Rules  shall  not  extend  the  Jurisdiction 
of  the  Court. 

Granted  for  the  sake  of  argument  that  clause  (/)  of  sec.  159 
does  confer  upon  the  Registrar  the  power  to  exercise  Jurisdiction 
which  a Judge  of  the  Court  could  exercise  in  Chambers,  I do  not 
think  that  the  provisions  of  Rule  4 enable  the  Judge  in  Bank- 
ruptcy to  try  issues  in  Chambers.  It  will  be  noted  that  this  Rule 
states  that  all  matters  and  applications  may  be  heard  in  Chambers, 
but  the  question  then  arises,  does  the  trial  of  an  issue  come  within 
the  term  ^‘^matter  or  application.^^  I think  not.  To  me  it  appears 
that  this  covers  only  interlocutory  proceedings  such  as  motions 
and  does  not  refer  to  or  include  the  trial  of  an  issue. 

There  is  no  definition  of  the  word  ^‘^matter”  in  the  interpret- 
ation clauses  of  either  the  Act  or  Rules,  so  one  is  compelled  to 
look  elsewhere  to  ascertain  its  meaning. 

In  the  Century  Dictionary  ‘"‘^matter’^  (in  law)  is  defined  as  “A 
proceeding  of  a special  nature,  commenced  by  motion  on  petition 
or  order  to  shew  cause,  etc.,  as  distinguished  from  a formal  action 
by  one  party  against  another.’^ 

To  the  like  effect  is  the  definition  of  ‘'^matter’^  in  the  Ontario 
Judicature  Act,  R.'S.O.  1927,  ch.  88,  sec.  1 (n),  where  it  is  enacted 
that  ‘^^Matter”  shall  include  every  proceeding  in  the  Court  not  in 
a cause.’^ 

While  the  meaning  assigned  by  the  Ontario  Judicature  Act  to 
the  word  ‘^‘^matter’^  is  not  conclusive  as  to  the  sense  in  which  it  is  - 
used  in  the  Bankruptcy  Act,  yet  it  affords  some  indication  of  the 
general  meaning  of  the  word. 

In  my  opinion,  the  word  ^^matter’’  in  legal  proceedings  bears 
the  meaning  assigned  to  it  in  the  Century  Dictionary. 

In  this  view,  ^^matter  or  application’’  does  not  include  the 
trial  of  any  issue  in  a regularly  constituted  proceeding.  , > 
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Subsection  2 of  sec.  152  of  the  Bankruptcy  Act  provides  that, 
subject  to  the  provisions  of  the  Act  and  to  Oeneral  Rules,  the  Judge 
of  the  Court  exercising  jurisdiction  in  Bankruptcy  may  exercise 
in  Chambers  the  whole  or  any  part  of  his  jurisdiction.  This  pro- 
vision is,  I think,  modified  or  restricted  by  Rfule  4,  which  authorises 
only  matters  and  applications  to  be  heard  in  Chambers. 

Rule  5 has  also  some  bearing  upon  the  questions  raised  here. 
This  Rule  provides  that  ^‘^A  Registrar  may  without  any  general  or 
special  directions  of  the  Judge  hear  and  determine  any  matter 
and  application  referred  to  in  sec.  159  (1)  of  the  Act.^^  A matter 
or  application  does  not,  according  to  the  same  reasoning,  include 
the  trial  of  an  issue. 

It  is  axiomatic  that  the  trial  of  an  issue  involves  the  exercise 
of  judicial  powers  or  functions,  and  it  will  be  helpful  to  examine 
the  provisions  of  the  Bankruptcy  Act  to  ascertain  upon  whom 
judicial  powers  are  conferred. 

Section  156  of  the  Bankruptcy  Act  enacts  that  the  Chief 
Justice  of  the  iSupreme  Court  of  Ontario  may  nominate  or  assign 
a Judge  of  the  Supreme  Court  to  exercise  the  judicial  powers  and 
jurisdiction  conferred  by  that  Act;  and  this  section,  read  in  con- 
junction with  sec.  452,  indicates  that  to  the  Judges  of  the  Supreme 
Court  of  Ontario  are  committed  the  judicial  powers  and  juris- 
diction conferred  by  the  Act,  and  nowhere  is  there  any  judicial 
power  given  to  or  conferred  on  the  Registrar  except  as  specified 
in  sec.  159. 

Section  171  appears  to  have  an  important  bearing  on  the  point 
here  raised.  That  section  provides  that  the  Court  may  direct  any 
issue  to  be  tried  or  inquiry  to  be  made  by  any  Judge  or  officer  of 
any  of  the  Courts  of  the  Province  ; and,  so  far  as  I have  been  able 
to  discover,  that  is  the  only  provision  in  the  Bankruptcy  Act 
relating  to  the  trial  of  an  issue.  The  ^^CourP^  surely  does  not 
mean  the  officers  of  the  Court.  Were  it  so,  a very  anomalous 
situation  would  arise.  The  Registrar  would  have  power  to  direct 
an  issue  to  be  tried  by  a Judge  of  the  Supreme  Court  or  a Judge 
of  the  County  Court  or  of  any  other  Court  in  the  Province,  and 
manifestly  such  construction  would  be  contrary  to  the  intention 
of  the  Act. 

Neither  the  Rules  nor  the  Act  contemplate^ that  the  Registrar 
shall  have  absolute  jurisdiction  in  all  matters  except  as  defined  by 
sec.  159. 

Upon  reference  to  Rule  142,  it  appears  that  any  motions  to 
set  aside  transfers,  conveyances,  etc.,  or  to  declare  for  or  against  the 
title  of  the  trustee  in  any  proceedings  under  the  Winding-up  Act, 


Wrigiit,  J. 
19SO. 

Re  iStuart. 
& iStjtterby. 


160 

Wright,  J. 
1030. 

Re  iStuart. 
& (SUTTERBY. 


ONTAEIO  LAW  EEPOETS.  [vol. 


shall  be  made  to  a Judge  in  Chambers,  and  that  the  Judge  may 
proceed  in  a summary  way  to  try  the  question  or  issue. 

In  the  interpretation  clauses  of  the  Eules  Judge’’  is  defined  as 
the  Judge  to  whom  bankruptcy  business  is  for  the  time  being 
assigned  in  any  Court  having  jurisdiction  under  the  Act,  or  any 
other  Judge  having  authority  under  the  Act  or  these  Eules  to  act. 
Under  the  provisions  of  this  Eule  (142)  it  could  hardly  be  argued 
that  the  Eegistrar  would  have  jurisdiction. 

It  would,  in  my  view,  require  an  express  provision  of  the  Act 
to  confer  upon  the  Eegistrar  or  any  other  officer  of  the  Court  the 
jurisdiction  to  act  as  a Judge,  and  this  is  what  any  officer  trying 
an  issue  such  as  that  raised  in  this  case  must  assume  to  do. 

Viewed  from  every  angle,  I think  it  is  quite  clear  that  the 
Eegistrar  had  no  jurisdiction  to  hear  and  adjudicate  upon  the 
claim  in  this  case,  and  my  view  is  that  the  power  to  try  the  issue 
or  direct  it  to  be  tried  rests  in  the  Judge  of  the  Court  alone,  and 
that  the  only  manner  in  which  jurisdiction  could  be  conferred 
upon  the  Eegistrar  would  be  by  a Judge  of  the  Supreme  Court 
referring  the  issue  to  him  for  trial. 

The  foregoing  conclusion  having  been  reached,  there  remains 
for  consideration  the  question  as  to  the  right  of  the  appellants  to 
object  to  the  jurisdiction  of  the  Eegistrar  after  having  taken  part 
in  the  proceedings  before  that  officer  without  distinctly  objecting 
to  his  jurisdiction. 

It  appears  that  the  respondents  initiated  the  proceedings  by 
serving  upon  the  appellants  a notice  of  motion  returnable  before 
Mr.  Justice  Fisher,  who  was  at  that  time  the  Judge  assigned  to 
deal  with  bankruptcy  matters,  but  when  the  solicitors  appeared  to 
argue  the  motion  they  were  informed  by  the  Eegistrar  that  it  was 
within  his  jurisdiction  to  dispose  of  the  matter,  and  thereafter 
he  proceeded  to  try  the  issue,  professedly  under  the  provisions  of 
Eule  92. 


Under  these  circumstances,  have  the  appellants  waived  their 
right  to  appeal  from  the  judgment  of  the  Eegistrar? 

• For  the  respondents  it  is  contended  that  there  has  been  a 
complete  waiver,  and  in  any  case,  assuming  that  the  Eegistrar  had 
no  jurisdiction  to  adjudicate  upon  the  issue,  by  their  conduct  in 
proceeding  with  the  trial  the  parties  had  constituted  the  Eegistrar 
an  arbitrator  fron^^  whose  award  no  appeal  lies. 

In  support  of  the  latter  contention  reliance  is  placed  upon  the 
decision  of  the  Supreme  Court  of  Canada  in  the  case  of  C'armdian 
Pacific  Railway  Co.  v.  Fleming  (1893),  22  Can.  S.C.E.  33,  where, 
the  Court  held  that  where,  by  an  arrangement  between  the  parties, 
matters  that  were  extra  cur  sum  curia  were  dealt  with  by  the' 
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Court,  its  decision  should  be  regarded  as  an  award  of  arbitrators  Wright,  J. 
selected  by  the  parties,  and  not  subject  to  review  or  appeal  as  a 1930. 
judgment  pronounced  in  the  regular  course  of  an  action.  Rei'^ttjart 

The  present  situation  is  clearly  distinguishable  from  the  one  & Sutterby. 
existing  in  the  case  cited.  In  the  latter  case  there  was  an  express 
arrangement  between  the  parties  that  the  Court  should  deal  with 
the  matter.  Here  there  was  no  such  arrangement,  but  an  assertion 
by  the  Registrar  of  his  jurisdiction  to  try  the  issue,  and  a respect- 
ful submission  by  the  parties  to  such  claim  or  assertion  of  juris- 
diction. 

Such  a situation  was  dealt  with  by  the  Judicial  Committee  in 
Beaudry  v.  City  of  Montreal  (1858),  reported  in  11  Moore  P.C. 

399,  where  it  was  held  that  respectful  acquiescence  or  submission 
to  a ruling  did  not  amount  to  a waiver  of  the  right  to  contest  such 
ruling ; and  that  decision  in  my  opinion  applies  to  this  case,  and  I 
hold  that  the  appellants  have  not  waived  their  right  to  appeal. 

The  question  is  fully  dealt  with  by  the  present  Chief  Justice 
of  Canada  in  the  case  of  Dominion  Canners  Ltd.  v.  Costanza, 

[1923]  iS.O.R.  46.  See  particularly  at  pp.  66,  67,  and  68.  At  p. 

66,  Anglin,  J.  (now  Chief  Justice),  cites  the  decision  in  ArcJi- 
hishop  of  Dublin  Y.  Trimleston  (1849),  12  Ir.  Eq.  R.  251,  and  Tor- 
onto Railway  Co.  v.  Toronto  Corporation,  [1904]  A.C.  809,  as 
establishing  the  proposition  that  lack  of  jurisdiction  to  pronounce 
it  deprives  a judgment  of  any  effect  whatever. 

Upon  the  argument  it  was  contended  by  counsel  for  the  respond- 
ents that  the  proper  remedy  for  the  appellants  was  a motion  for 
prohibition,  and  not  an  appeal. 

This  point  was  dealt  with  by  Mr.  Justice  Anglin  in  the  Dom- 
inion Canners  case,  at  p.  67,  where  he  states  that  prohibition  is 
the  remedy  available  in  case  of  an  excess  of  jurisdiction  by  an 
inferior  court,  but  in  the  case  of  a superior  court  the  remedy  is  by 
appeal.  This  view  was  taken  by  the  Second  Divisional  Court  in 
the  case  of  Sani  Products  Co.  Ltd.  v.  Levine  and  Bazos  (1929), 

63  O.L.R.  541. 

The  judgment  of  Mr.  Justice  Middleton  in  Re  Levy  and  Jaccibs 
(1927),  61  O.L.R.  296,  deals  with  a situation  very  similar  to  that 
in  the  present  case.  In  that  case  the  learned  Judge  allowed  an 
appeal  from  a local  Judge  on  the  ground  that  the  latter  had  no 
jurisdiction  to  deal  with  the  matter. 

The  counsel  for  the  respondents  urged  me  to  make  an  order 
nunc  pro  tunc  referring  the  issue  to  the  Registrar  for  trial,  but  I 
think  it  would  not  be  proper  or  justifiable  to  make  such  order  to 
cure  or  heal  an  entire  want  of  jurisdiction,  and  I decline  to  make 
such  an  order. 

11 — 65 — O.L.R. 
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It  follows  that  the  judgment  pronounced  by  the  Registrar  in 
this  case  does  not  come  within  the  ambit  of  his  jurisdiction  and 
the  proceedings  are  coram  non  judice.  Upon  that  ground  the 
appeal  should  be  allowed. 

This  matter  is,  in  my  view,  of  such  importance  that  it  is  highly 
desirable  it  should  be  passed  upon  by  an  appellate  court. 

In  any  case  I should  allow  the  appeal  as  to  the  claim  for  puni- 
tive damages  awarded  by  the  Registrar. 

The  only  damages  that  could  be  awarded  would  be  the  actual 
damages.  Under  the  undertaking  contained  in  the  interim  receiv- 
ing order  the  petitioning  creditors  are  only  responsible  in  the  terms 
of  that  undertaking  for  the  actual  damages  sustained.  In  my  view, 
the  other  questions  should  he  determined  in  a substantive  action  to 
recover  damages  for  maliciously  setting  the  bankruptcy  proceed- 
ings in  motion  and  must  be  dealt  with  in  that  manner  and  not  by 
way  of  an  issue  such  as  attempted  here. 

As  the  question  of  jurisdiction  raises  a new  point,  which  was 
not  pressed  before  the  Registrar,  I do  not  consider  it  to  be  a case 
for  costs. 

Appeal  allowed  and  judgment  set  aside  without  costs. 


[APPELLATE  DIVISION.] 


Alexander  v.  Canadian  National  Railway  Co. 

Negligence — Railway— Injury  to  Passenger  Falling  from  Train — Con- 
flicting Evidence — Indeterminate  Finding  of  Jury — Responsibility 
for  Vestibule-door  being  Left  Open — New  Trial — Action  already 
Tried  three  Times — Place  of  Trial  Changed — Defence  of  Statutory 
Time-limitation — Motion  for  Leave  to  Add — Discretion  of  Judge  at 
New  Trial. 

The  plaintiff  alleged  that  he  had  been  injured  by  falling  from  a train 
of  the  defendants  in  which  he  was  a passenger,  and  charged  neglig- 
ence of  the  defendants’  servants  in  leaving  open  the  vestibule-door 
of  a car,  through  which  he  fell.  The  action  was  tried  three  times, 
at  the  same  place:  at  the  first  trial  there  was  a verdict  for  the  plain- 
tiff for  $4,000;  at  the  second  trial  the  jury  disagreed;  and  at  the 
third  there  was  a verdict  and  judgment  for  the  plaintiff  for  $10,000. 
The  evidence  at  all  the  trials  was  contradictory.  At  the  third  trial, 
there  was  a finding  of  negligence,  and  to  the  question,  “In  what 
did  such  negligence  consist,”  the  jury  answered,  “By  the  south  side 
of  rear  end  of  second-class  car  by  trap  and  door  of  vestibule  being 
open : ” — 

Held,  that  this  answer,  making  the  negligence  the  “being  open”  of  the 
door,  and  not  the  opening  or  leaving  of  it  open,  and  not  indicating 
who  opened  it,  or  left  it  open,  was  not  a finding  upon  which  a 
judgment  for  the  plaintiff  could  be  based. 
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It  is  only  where  there  is  no  other  reasonable  explanation  of  the  acci- 
dent, and  where  contributory  negligence  is  negatived,  that,  in  the 
absence  of  direct  evidence  of  the  cause  of  the  accident,  a verdict 
will  he  unheld. 

McArthur  v.  Dominion  Cartridge  Co.,  [1905]  A.C.  72,  and  Ryan  v. 

Canadian  Pacific  Railway  Co.  (1916),  37  O.L.R.  543,  applied. 

The  door  might  have  been  opened  and  left  open  by  the  plaintiff  him- 
self, or  by  other  passengers,  or  by  the  servants  of  the  defendants, 
and  there  was  no  finding  as  to  where  the  blame  lay. 

A fourth  trial  was  therefore  ordered,  and  it  was  directed  that  it  should 
be  held  at  another  place. 

It  was  not  necesisary  to  decide  whether  the  defendants  should  be 
allowed  to  amend  by  setting  up  the  time-limit  clause  of  the  Railway 
Act;  that  (per  curiam)  should  be  left  to  the  discretion  of  the  Judge 
presiding  at  the  new  trial;  or  (per  Magee,  J.A.)  should  be  disposed 
of  before  the  plaintiff  is  put  to  the  expense  of  preparing  for  another 
trial. 

An  appeal  by  the  defendants  from  the  Judgment  of  Raney,  J., 
upon  the  findings  of  the  Jury,  in  an  action  tried  at  Haileybury,  in 
favour  of  the  plaintiff  for  the  recovery  of  $10,000  damages  for 
injuries  sustained  by  him  by  falling  from  a train  of  the  defend- 
ants, by  reason,  as  alleged,  of  the  negligence  of  the  defendants 
in  leaving  a vestibule  door  open. 

November  13,  1929.  The  appeal  was  heard  by  Mulock,  C.J.O., 
Magee,  Hodgins,  Middleton,  and  Grant,  JJ.A. 

D.  L.  McCarthy,  KjC.,  and  R.  E.  Laidlaw,  for  the  appellants. 
The  learned  trial  Judge  erred  in  refusing  to  allow  an  amendment 
to  the  statement  of  defence  which  would  have  completely  answered 
the  plaintiff^s  claim,  i.e.,  the  setting  up  of  sec.  63  of  the  Government 
Railways  Act,  R.S.C.  1906,  ch.  36,  and  the  Canadian  National 
Railways  Act,  9 & 10  Geo.  V.  ch.  13,  by  which  the  time  in  which 
an  action  of  this  kind  may  be  brought  is  limited.  Even  though 
the  amendment  was  not  applied  for  until  after  two  trials,  a statute 
of  limitations  has  been  held  to  be  a meritorious  defence  and  the 
amendment  ought  to  have  been  allowed.  The  findings  of  the  Jury 
do  not  establish  actionable  negligence.  The  only  duty  imposed 
upon  the  appellants  by  the  order  of  the  Railway  Board  is  that  the 
brakesman  and  the  conductor  shall  close  the  doors  and  keep  them 
closed  as  far  as  it  is  possible  for  them  to  do  so.  Obviously  the  doors 
cannot  be  locked.  If  the  door  through  which  the  plaintiff  fell  were 
opened  by  the  plaintiff  himself  or  by  some  other  passenger,  that 
would  not  be  a contravention  of  the  order  of  the  Board  and  the 
appellants  would  not  be  responsible.  In  addition  to  proving  the 
regulation  and  the  fact  that  the  door  was  open  at  the  time  of  the 
accident,  the  plaintiff  must  prove  that  the  door  was  open  through 
the  negligence  of  the  appellants^  employees,  particularly  having 
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regard  to  their  positive  testimony. that  the  door  was  closed  a few 
moments  before  the  accident.  The  verdict  of  the  jury  is  perverse 
and  against  the  weight  of  evidence.  The  damages  are  excessive. 

A.  G.  Slaght,  K.C.,  for  the  plaintiff,  respondent.  The  learned 
trial  Judge  properly  exercised  his  discretion  in  refusing  the  amend- 
ment sought  by  the  appellants,  on  the  ground  of  laches  and  delay, 
even  though  the  defence  sought  to  be  set  up  may  be  a meritorious 
defence;  and  this  Court  should  not  interfere:  Rule  130;  Holme- 
sted^s  Judicature  Act,  pp.  533  to  535;  Clark  v.  Wray  (1885),  31 
Ch.  D.  68.  In  any  event,  the  statute  applies  only  to  actions  for 
negligence  of  an  officer,  employee,  or  servant  of  the  Crown.  The 
Act  was  not  intended  to  cover  such  a case  as  this.  In  1925  the 
appellant  railway  company  was  a joint  stock  company.  The 
Dominion  Government,  it  is  true,  owned  the  stock,  but  the 
company  was  a separate  entity  with  its  own  board  of  directors. 
The  negligence  here  was  that  of  the  brakesman,  who  was  an  em- 
ployee not  of  the  Crown  but  of  the  company.  The  verdict  of  the 
jury  is  in  no  degree  perverse.  The  evidence  for  the  respondent 
and  the  evidence  for  the  appellants  are  in  direct  conflict.  The  jury 
were  instructed  by  the  learned  trial  Judge  to  choose  which  was  to 
be  accepted.  They  having  done  so,  their  finding  should  not  be 
disturbed.  The  charge  to  the  jury  together  with  their  finding  that 
the  appellants  were  negligent,  and  that  the  negligence  was  in  the 
trap-door  being  open,  amounts  to  a finding  that  the  door  was  open- 
ed by  or  to  the  knowledge  of  the  employees  of  the  appellants. 
That  is  the  irresistible  inference. 

February  17.  Hodgins,  J.A.  : — Appeal  by  the  defendants  from 
the  judgment  of  Raney,  J.,  after  trial  at  Haile^ffiury  with  a jury. 
The  verdict  was  for  $10,000:  There  are  four  grounds  of  appeal : — 

(1)  Refusal  to  allow  an  amendment  setting  up  the  limitation 
of  action  found  in  the  Act  incorporating  the  defendants, 

(2)  That  there  was  no  evidence  to  sustain  the  jury’s  verdict, 

(3)  That  the  answers  of  the  jury  disclosed  no  negligence  for 
which  the  defendants  were  responsible. 

(4)  That  the  damiages  were  excessive. 

The  case  has  been  tried  three  times,  and  at  the  same  place. 
The  first  trial  resulted  in  a verdict  for  the  plaintiff  for  some  $4,000. 
On  the  second  trial  the  jury  disagreed.  On  all  three  occasions  there 
was  very  contradictory  evidence,  the  allegations  of  the  plaintiff 
as  to  where  and  how  he  came  to  fall  off  and  why,  being  diametric- 
ally opposed  to  evidence  given  on  behalf  of  the  defendants  which 
charged  him  with  having  attempted  to  alight  by  jumping  off  before 
the  train  had  stopped,  with  some  bootleg  whisky.  Naturally  it 
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was  and  is  important  to  know  whether  the  plaintiff,  or  some  other 
individual,  or  any  of  the  train-crew,  opened  the  vestibule-door 
through  which  the  plaintiff  says  he  fell.  The  jury  on  the  first 
occasion  ignored  that  issue  in  finding  for  the  plaintiff,  because 
they  attributed  the  plaintiff^s  injury  to  the  opening  of  the  vestibule- 
doors  before  the  train  had  come  to  a stop,  contrary  to  an  order  of 
the  Railway  Board.  But  the  doors  so  opened  were  on  the  other 
side  of  the  train  from  that  from  which  he  fell,  and  there  was 
nothing  to  connect  the  accident  with  the  negligence  on  which  the 
jury  had  founded  their  verdict.  (See  Alexander  v.  Canadicm 
National  Railway  Co.  (1928),  34  O.W.N.  206).  The  same  diffi- 
culty and  the  same  contradictoiry  evidence  have  been  repeated  on 
this  occasion,  while  further  equally  contradictory  evidence  has 
been  adduced.  The  plaintiff’s  evidence  is  strangely  inconsistent, 
having  regard  to  the  doubt  as  to  the  coach  from  which  he  fell.  He 
went,  as  he  says,  to  the  second-class  coach  from  the  first-class 
coach,  and  there  bought  and  consumed  some  coco-cola,  with  some 
others.  Then  (as  he  says)  he  “walked  back”  to  the  second-class 
coach.  He  did  not  notice  any  open  door  in  any  of  his  perambula- 
tions, in  fact,  he  says,  he  put  out  his  hand  to  protect  himself  on 
the  door  [i.e.  under  the  impression  that  it  was  closed]  when  the 
train  gave  a jerk,  and,  strange  to  say,  he  tells  his  counsel  that  when 
he  was  throwm  through  he  does  not  know  “whether  or  not  it  was 
open.”  The  only  station  on  the  south  or  left  hand  side  of  the  train, 
when  going  west  between  Cochrane  and  Kapuskasing,  for  which 
it  would  be  necessary  to  open  the  south  door,  is  called  Jaciksonboro, 
31  miles  from  Kapuskasing.  The  doors  on  the  north  side  would  be 
opened  for  all  the  other  stations. 

Not  only  should  the  general  principle  that  a jury  ought  to 
indicate  their  view  of  what  the  negligence  consists  of,  and  whose 
fault  they  conceive  it  to  be,  be  applied  here,  but  there  is  a plain 
reason  why  the  jury  should  have  definitely  stated  who  they  believed 
had  opened  the  south  rear  vestibule  trap-door  on  the  second-class 
car.  It  appears  from  one  of  the  plaintiff’s  witnesses,  Gerard, 
that  at  Moonbeam,  where  the  station  is  on  the  north  side,  he  and 
Filion  got  off  the  south  side  of  the  trSin  so  that  they  could 
take  a drink  from  a whisky-bottle  which  Filion  had,  their  reason 
for  descending  being  that  Gerard  or  Filion  (it  is  not  quite  clear 
whioh)  had  been  fined  $100  for  drinking  whisky  while  on  a train. 
As  the  doors  to  be  opened  for  Moonbeam  would  be  on  the  north 
side,  this  gives  rise  to  the  question  whether  one  of  these  men 
opened  the  door  on  the  south  side  for  the  purpose  stated. 

There  is  also  ewidence  of  passengers  and  train-men  and  the 
news-agent,  who  sold  ice-cream,  that  the  latters’s  ice-cream  was, 
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at  the  material  time^,  on  the  vestibule  trap  of  the  platform  on  the 
south  side  of  the  second-class  car  (where  the  plaintiff  said  he  fell 
through).  This  evidence  the  learned  trial  Judge  described  as 
^^expliciP^  and  so  left  it  to  the  jury.  Other  questions  arose  which 
it  is  not  necessary  to  discuss,  such  as  whether  the  plaintiff  jumped 
or  fell  off,  and  whether  he  had  not  a parcel  of  contraband  liquor 
to  land  before  the  train  stopped. 

The  jury  have,  in  the  face  of  the  'situation  created  by  these 
aonflicting  allegations,  made  a finding  which  is  of  no  use  to  an 
appellate  court,  in  that  it  does  not  indicate  clearly  who  opened 
the  vestibule  trap-door  through  which  the  plaintiff  says  he  fell. 

The  learned  trial  Judge,  as  it  seems  to  me',  when  the  wording 
of  their  answer  is  considered,  may  have  misled  the  jury  by  his 
statement,  ''If  these  doors  were  open  this  rmtwwy  company  is 
responsible.  If  the  doors  were  not  open;  if  the  ice-cream  tub  was 
there  as  this  train  came  into  Kapuskasing,  this  plaintiff  could  not 
have  fallen  off  the  train  as  he  said  he  did.^^ 

The  jury’s  finding  in  answer  to  the  2nd  question,  ^Tf  so,  in 
what  did  such  negligence  consist?”  is,  ^^By  the  south  side  of  rear 
end  of  second-class  car  by  trap  and  door  of  vestibule  being  open."' 

This  leaves  it  in  doubt  as  to  whether  the  plaintiff  himself 
opened  or  assisted  to  open  the  door  and  trap,  whether  Gerard  and 
Filion  did  so  in  order  to  get  out  on  the  south  side  at  Moonbeam 
to  have  a drink  and  then  did  not  close  it,  or  whether  the  defendants’ 
servants  opened  and  left  it  open,  and  does  not  indicate  any  clear 
answer  as  to  where  the  blame  lay.  It  makes  the  negligence  the 
^Teing  open”  of  the  doors  and  not  the  opening  or  the  leaving  of 
them  open.  There  were  three  reasonable  inferences  which  might 
have  been  drawn  from  what  was  laid  before  the  jury.  The  jury 
are  not  the  judges  of  what  is,  in  law,  negligence.  This  is  the 
province  of  the  Court,  which  must  decide  whether  or  not  what  is 
found  by  the  jury  is  or  is  not  a negligent  act  or  neglect  of  duty. 

The  observations  in  Ryan  v.  Canadian  Pacific  Railway  Co. 
(1916),  37  O.L.R.  543,  546,  directed  to  this  point  may  properly 
be  applied  here : — 

‘^‘^There  is  a want  of  proper  evidence  of  direct  causal  negligence 
and  absence  of  intelligible  expression  by  the  jury  of  what  they, 
thought  was  a reasonable  inference.” 

Applying  the  above,  so  long  as  counsel  are  willing  to  be  con- 
tent with  a vague  answer  by  the  jury  in  the  hope  that  out  of  it^, 
and  the  Judge’s  charge  there  may  be  extracted  some  definite 
finding,  so  long  will  the  Court  be  compelled  to  direct  new  trials. 'J 
It  must  be  remembered  that  it  is  only  where  there  is  no  other 
reasonable  explanation  of  the  accident,  and  where  contributory 
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negligence  is  negatived,  that,  in  the  absence  of  direct  evidence  of 
the  cause  of  the  accident,  a verdict  will  be  upheld : McArthur  v. 
Dominion  Cartridge  Co.,  [1905]  A.C.  7>2. 

As  the  case  must  go  back  for  a more  explicit  finding,  it  is  not 
necessary  to  decide  whether  the  defendants  should  be  allowed  to 
set  up  the  railway  statute  of  limitations.  That  must  be  left  to  the 
trial  Judge,  whose  discretion  is  to  be  exercised  in  relation  to  the 
facts  proved  before  him.  The  damages  seem  excessive,  but  it  is 
not  desirable  to  say  more  than  this  at  present. 

It  will,  I think,  be  more  satisfactory  if  we  direct  the  new  trial 
to  be  held  at  Cochrane  next  April. 

Appeal  allowed  and  new  trial  to  be  had  at  Cochrane.  Costs 
of  appeal  to  the  appellants  in  any  event,  and  costs  of  the  last 
trial  to  be  in  the  discretion  of  the  trial  Judge. 

Mulock,  C.J.O.,  and  Middleton  and  Grant^  JJ.A.,  agreed 
with  Hodgins,  J.A. 

Magee,  J.A. : — As  my  Lord  and  the  other  members  of  the 
Court  consider  that  in  the  interests  of  justice  there  should  be  a 
fourth  trial,  I do  not  dissent.  I need  not  refer  to  the  contradic- 
tory evidence  or  to  details  which  may  have  to  be  dealt  with  in 
better  light  by  the  new  jury.  As  to  the  place  of  trial  we  are  far 
from  the  days  when  the  proper  arbiters  were  considered  to  be 
those  of  the  vicinage.  As  to  the  defendants’  proposal  to  amend 
by  pleading  that  the  action  is  barred  by  the  statutory  limitation 
of  time,  that  should  in  my  viev/  be  disposed  of  before  the  plaintiff 
is  put  to  the  expense  of  preparing  for  another  trial,  but  it  can  be 
dealt  with  there. 

Appeal  allowed  and  new  trial  ordered. 


[IN  CHAMBERS.] 

Re  Ellerby. 

Police  Magistrate — Offences  against  Highwag  Traffic  Act,  R.8.0.  1927, 
ch.  251,  sees.  2^,  IfO,  52 — Conviction — Prior  Irregularities — Waiver 
— Summons  not  Served  in  Time — Statutory  Time-limit — Impossi- 
bility of  Waiver. 

H.  was  convicted  by  a police  magistrate  of  two  offences  against  the 
Highway  Traffic  Act.  At  the  hearing  he  was  not  personally  present, 
hut  was  represented  by  counsel,  and  a plea  of  “not  guilty”  was 
entered:  — 
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Held,  that  the  plea  waived  all  prior  irregularities. 

The  summons  issued  by  the  magistrate  was  not  served  within  10  days 
of  the  offences,  as  required  by  sec.  52  of  the  Act,  and  no  evidence  was 
adduced  to  shew  that  E.  could  not  have  been  served  within  the  time 
specified:  — 

Held,  that  the  appearance  and  plea  did  not  waive  the  delay;  a statu- 
tory time-limit  cannot  be  so  waived. 

Motions  by  H.  Ellerby  to  quash  two  convictions  made  against 
him  by  a police  magistrate  on  the  16th  January,  1930. 

February  11.  The  motions  were  heard  by  Middleton,  J.A., 
m Chambers. 

W.  F.  Greig,  for  the  applicant. 

J . D.  Lucas,  for  the  private  prosecutor. 

W.  B.  Common,  for  the  Attorney-General. 

February  18.  Middleton,  J.A.  ; — Ellerby  was  convicted  for 
that  on  the  4th  day  of  December,  1929,  he  did  unlawfully  drive 
a motor-truck  recklessly  and  negligently^  and  in  a manner  danger- 
ous to  the  public,  contrary  to  the  provisions  of  sec.  24  of  the 
Highway  Traffic  Act,  E.S.O.  192'7,  ch.  251.  For  this  offence  he 
was  fined  $10.  He  was  also  convicted  at  the  same  time  for  another 
offence  committed  upon  the  same  occasion,  in  that,  as  the  result 
of  the  negligent  driving,  an  accident  occurred  by  which  the  motor- 
car of  one  Cook  was  damaged,  and  he  (Ellerby)'  did  not  remain 
at  or  return  to  the  scene  of  the  accident  and  render  assistance,  and 
did  not  give  his  name  and  address  when  demanded,  contrary  to 
sec.  40  of  the  Highway  Traffic  Act.  For  this  offence  he  was  fined 
$25.  . 

Immediately  after  the  happening  of  the  accident.  Cook  made  a 
complaint  to  the  police  magistrate. 

By  reason  of  Ellerby^s  failure  to  stop  and  refusal  to  give  his 
name.  Cook  was  unable  to  identify  or  give  the  name  of  the  accused. 
He  had,  however,  secured  the  number  of  the  car,  and  this  inform- 
ation was  furnished  to  the  magistrate,  who,  without  difficulty, 
secured  the  name  of  the  owner,  and  from  the  owner  secured  the 
name  of  the  driver  of  the  car  on  this  occasion.  Yet  the  magistrate, 
without  any  explanation  of  the  delay,  failed  to  issue  a summons 
until  the  28th  December,  24  days  after  the  occurrence.  The 
summons  was  not  served  until  the  3rd  January. 

At  the  hearing  the  accused  was  not  personally  present,  but 
was  represented  by  counsel,  and  a plea  of  ^ffiot  guilty  ’Vas  entered. 

Objection  is  now  taken  to  irregularity  in  the  laying  of  the 
information.  Without  holding  that  there  was  in  fact  an  irregular- 
ity, I do  hold  that  the  plea  entered  waived  all  prior  irregular- 
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ities  and  that  the  conviction  should  not  be  quashed  upon  this 
ground.  I rely  upon  Rex  v.  hughes  (1879),  4 Q.B.D.  614,  and 
many  other  cases  to  the  same  effect. 

The  second  objection,  however,  is  much  more  serious.  The 
Legislature  has  seen  fit,  by  sec.  52  of  the  Highway  Traffic  Act,  to 
require  a summons  issued  for  a violation  of  any  of  the  provisions 
of  the  Act  to  be  served  within  10  days  of  the  alleged  offence,  sub- 
ject to  the  right  of  the  magistrate  to  extend  the  time  ‘^on  sufficient 
evidence  being  adduced  to  shew  that  the  person  summonsed  could 
not  be  served  within  the  time  specified.”  Here  there  is  not  a 
suggestion  of  difficulty  in  serving;  and  there  was  no  evidence 
produced  before  the  magistrate,  so  far  as  the  record  appears — in 
fact  the  summons  was  not  issued  at  all  until  long  after  the  expiry 
of  the  time  limited.  By  subsec.  2,  there  is  the  further  proviso 
that,  ^‘^On  sufficient  evidence  being  adduced  to  shew  that  by  reason 
of  the  fault  or  unlawful  act  of  the  person  to  be  summonsed  a 
summons  could  not  be  issued  and  served  within  the  time  specified,” 
the  magistrate  may  extend  the  time  for  issuing  and  serving  the 
summons.  There  was  no  attempt  made  here  to  bring  the  case 
within  this  subsection. 

Mr.  'Common  argued  very  strongly  that  the  appearance  and 
plea  waived  the  delay  in  service.  I do  not  think  this  follows.  The 
statutory  provision  is  a time-limit,  and  would  not  be  thus  waived. 

I have  not  the  least  doubt  as  to  the  guilt  of  the  accused,  and 
greatly  regret  that  the  convictions  must  be  quashed  by  reason  of 
the  inexplicable  failure  on  the  part  of  the  magistrate  to  issue  a 
summons  and  have  it  served  within  the  time  limited.  As  the 
Attorney-General  was  represented  upon  this  motion,  this  will 
undoubtedly  be  inquired  into  by  those  in  authority. 

The  convictions  are  therefore  quashed  without  costs  and  with 
the  usual  order  for  the  protection  of  the  magistrate. 


[APPELLATE  DIVISION.] 

Sands  v.  Greer. 

Negligence — Motor-vehicles  upon  Highway — Collision  at  Intersection  of 
Streets — Right  of  Way — Highway  Traffic  Act,  R.S.O.  1927,  ch.  251, 
sec.  S5(l) — Evid^ence — Yiew  of  Approaching  Vehicle — Speed — 
Drivers  Equally  at  Fault — Equal  Division  of  Aggregate  Amount  of 
Damages. 

A collision  of  two  motor-vehicles  occurred  at  the  intersection  of  two 
city  streets.  The  plaintiff’s  vehicle  was  going  east  on  the  south 
side  of  H.-street  and  the  defendant’s  north  on  the  east  side  of  L.- 
street.  Neither  party  slackened  speed:  — 
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Held,  that,  as  the  defendant  was  approaching  on  the  right  hand  of 
the  plaintiff,  the  defendant’s  vehicle  had  the  right  of  way:  sec.  35(1) 
of  the  Highway  Traffic  Act. 

The  plaintiff  contended  that  the  statute  did  not  apply  because  as  he 
was  approaching  the  intersection,  the  defendant  was  so  far  away 
that  he  could  not  be  seen;  but  the  fact  of  the  collision  occurring 
within  the  square  formed  by  the  intersection  of  the  two  streets 
made  it  plain  that  the  defendant’s  vehicle  must  have  been  in  sight 
for  a considerable  time  before  the  collision;  and  the  statute  did 
apply. 

The  plaintiff  also  contended  that,  as  the  collision  occurred  at  the 
east  side  of  L,. -street  and  the  south  side  of  H.-street,  it  was  plain 
that  the  plaintiff  entered  on  the  west  limit  of  the  square  before  the 
defendant  reached  the  south  limit,  and  consequently  the  plaintiff  had 
the  right  of  way  notwithstanding  the  statute:  — 

Held,  that  the  mere  fact  that  the  traveller  holding  the  servient  posi- 
tion reaches  the  limit  of  the  intersection  first,  while  relevant  evi- 
dence, does  not  of  itself  give  him  the  right  of  way. 

Hanley  v.  Hayes  (1924),  55  O.L.R.  361,  and  Van  Camp  v.  Anderson 
(1928),  63  O.L.R.  257,  applied  and  followed. 

Held,  also,  that  both  parties  were  driving  without  taking  such  care  as 
the  circumstances  called  for,  both  were  guilty  of  negligence  con- 
tributing to  the  accident,  and  the  resulting  damage  should  be  borne 
equally. 

An  appeal  by  the  defendant  from  the  judgment  of  the  County 
Court  of  the  County  of  A^ork  (O’Connell,  Jun.  Co.  C.  J.)  in 
favour  of  the  plaintiff  for  the  recovery  of  $231.85  damages  and 
dismissing  the  defendant’s  counterclaim.  The  action  and  counter- 
claim arose  out  of  a collision  of  motor-vehicles  upon  a highway, 
the  plaintiff  and  defendant  alleging  negligence  each  of  the  other. 

February  10.  The  appeal  was  heard  by  Latchfoed,  C.J., 
Riddell^  Hasten,  Orde,  and  Fisher,  JJ.A. 

R.  D.  Humphreys,  for  the  appellant,  contended  that  both  auto- 
mobiles were  travelling  at  approximately  the  same  rate  of  speed 
and  they  entered  the  intersection  at  practically  the  same  moment 
of  time  and  so  an  accident  was  inevitable.  When  such  are  the 
facts,  the  deciding  question  is,  ^AYho  has  the  right  of  way?”  In 
the  present  case  the  appellant  had  the  right  of  way  on  account  of 
his  automobile  being  to  the  right  of  the  automobile  driven  by  the 
respondent.  Therefore  he  is  entitled  to  judgment. 

H.  H.  Shaver,  K.C.,  for  the  plaintiff,  respondent,  argued  that, 
he  could  not  see  the  automobile  driven  by  the  appellant  as  he 
approached  the  intersection.  The  respondent  had  the  right  of 
way,  as  his  car  was  in  the  middle  of  the  intersection  before  the 
appellant’s  automobile  entered  the  intersection.  The  appellant 
was  solely  to  blame  for  the  accident  which  follov/ed,  on  account  of 
driving  his  automobile  at  an  excessive  rate  of  speed. 

Fbbruary  25.  The  judgment  of  the  Court  was  read  by  Hasten, 
J.A. : — All  except  one  of  the  various  grounds  of  appeal  raised  by 
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counsel  for  the  appellant  were  overruled  during  the  argument. 
The  ground  reserved  relates  to  the  relative  rights  and  obligations 
of  persons  who  approach  an  intersection  of  two  streets  in  such  a 
manner  that  there  is  danger  of  a collision. 

The  collision  in  question  occurred  at  the  south-easterly  quad- 
rant ol  the  intersection  of  Harbord-street  and  Lippincott-street, 
in  the  City  of  Toronto. 

The  plaintiff  was  proceeding  east  on  the  southerly  part  of 
-Harbord-street.  The  defendant  was  going  north  on  the  east  side 
of  Lippincott-street. 

In  the  present  case  the  collision  shews  that  the  plaintiff  and 
the  defendant  were  approaching  the  intersection  of  Lippincott- 
street  and  Harbord-street  under  such  conditions  that  if  both  pro- 
ceeded without  slackening  their  speed  a collision  was  imminent. 
It  does  not  appear  from  the  evidence  that  either  party  slackened 
speed,  and  a collision  occurred.  The  trial  Judge  has  found  that 
the  defendant  was  solely  to  blame,  and  in  appeal  this  Court  can- 
not say  but  that  he  was  guilty  of  some  negligence  contributing 
directly  to  the  accident,  but  I think  it  is  plain  on  the  evidence 
that  the  plaintiff  also  was  guilty  of  negligence  which  contributed 
to  the  accident. 

The  Highway  Traffic  Act,  R.S.O.  1927,  ch.  251,  sec.  35,  subsec. 
1,  reads  as  follows: — 

^AVhere  two  persons  in  charge  of  vehicles  or  on  horseback 
approach  a cross-road  or  intersection  at  the  same  time,  the  person 
to  the  right  hand  of  the  other  vehicle  or  horseman  shall  have  the 
right  of  way.’^ 

As  the  appellant  was  approaching  on  the  right  hand  of  the 
respondent,  the  statute  gave  to  the  appellanCs  motor-vehicle  the 
right  of  way. 

Counsel  for  the  respondent  submits  that  in  the  circumstances 
of  this  case  the  statute  does  not  apply,  because,  as  the  respondent 
was  approaching  the  square  forming  the  street  intersection,  the 
appellant  was  so  far  away  that  he  could  not  be  seen.  The  respond- 
ent says  he  looked  once  to  his  right  as  he  was  approaching  the 
intersection  and  that  he  did  not  see  the  appellant’s  vehicle.  From 
this  he  draws  the  inference  that  the  appellant’s  vehicle  must 
have  been  so  far  away  that  it  could  not  be  seen,  and  the  further 
inference  that  it  must  have  approached  at  terrific  speed  or  the 
collision  would  not  have  happened.  And  he  supports  this  infer- 
ence as  to  the  excessive  speed  of  the  defendant’s  car  by  reference 
to  the  evidence  of  the  witness  Hollefriend,  but  the  only  estimate 
that  witness  gives  of  the  defendant’s  speed  is  at  p.  43,  line  20,  of 
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the  evidence,  where  he  estimates  the  defendant’s  speed  at  20  miles 
per  hour. 

Considering  what  is  disclosed  in  the  evidence  with  respect  to 
the  buildings  at  the  south-east  corner  of  the  intersection,  the 
length  of  view  obtainable,  and  the  evidence  as  to  Speed,  I think 
the  respondent’s  inferences  are  unwarranted,  and  the  fact  of  the 
collision  being  within  the  square  forming  the  intersection  of  the 
two  streets  makes  it  plain  that  the  defendant’s  vehicle  must  have 
been  in  sight  for  some  considerable  distance  before  the  collision 
occurred. 

The  second  point  of  counsel  for  the  plaintiff  is  that,  as  the 
collision  happened  on  the  east  side  of  Lippincott-street  and  the 
south  side  of  Harbord-street,  it  is  plain  that  the  plaintiff  had 
entered  on  the  western  limit  of  the  square  forming  the  intersection, 
before  the  defendant  reached  the  south  limit  of  the  square,  and 
consequently  that  the  plaintiff  had  the  right  of  way  notwithstand- 
ing the  terms  of  the  statute. 

This  last  suggestion  is  a misstatement  of  the  law  which  is 
widely  held  even  by  learned  members  of  the  legal  profession. 

In  Hanley  v.  Hayes  (1924),  55  O.L.R.  361,  this  Court  inter- 
preted the  effect  of  the  section  as  follows : — 

^^Though  the  driver  on  the  right  is  given  right  of  way  by  the 
statute,  it  still  remains  his  duty  to  exercise  reasonable  care  to  avoid 
a collision  with  vehicles  appro.aching  on  his  left.  He  is  still  bound 
to  look  to  the  left  as  well  as  to  the  right  for  approaching  vehicles. 
Thus  it  becomes,  in  most  cases,  a question  as  to  the  negligence  of 
the  respective  parties — in  other  words,  a question  of  fact  rather 
than  of  law. 


^^But  the  fact  that  the  driver  on  the  right  is  entitled  to  the 
right  of  way  is  u material  element  in  ascertaining  who  is  to  blame. 
In  my  opinion,  our  statute  is  intended  to  apply  only  where  the 
tiavellens  or  vehicles  upon  the  intersecting  streets  appr  ach  the 
crossing  so  nearly  at  the  same  time  and  at  such  rate  of  speed  that 
if  both  proceed,  each  without  regard  to  the  other,  a collision  is 
reasonably  to  be  apprehended. 

‘^Tf  a traveller  holding  the  servient  position  comes  to  a cross- 
ing and  finds  no  one  approaching  on  the  cross-street  within  such 
a distance  as  to  indicate  danger  of  interference  or  collision,  he  is 
under  no  obligation  to  stop  or  to  wait,  but  may  proceed  to  use 
such  crossing  as  a matter  of  right.” 

The  above  interpretation  of  this  section  by  this  Court  was* 
approved  and  applied  by  the  First  Divisional  Court  in  the  case^^ 
of  Van  Camp  v.  Andemon  (1928),  6'3i  O.L.R.  257,  at  p.  270,  and 
must  be  taken  to  be  the  law  of  this  Province. 
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In  view  of  the  arguments  not  infrequently  addressed  to  us 
in  these  cases,  it  may  be  well  to  add  as  a corollary  to  the  state- 
ment above  quoted  that  the  mere  fact  that  the  traveller  holding 
the  servient  position  reaches,  the  limit  of  the  intersection  first  is 
relevant  evidence,  but  does  not  by  itself  give  him  the  right  of  way. 

I am  unable  to  find  anything  in  the  evidence  which  justifies 
the  contention  of  the  plaintitf^s  counsel  that  the  defendant  was 
travelling  at  such  an  excessive  rate  of  speed  and  was  so  far  away 
when  the  plaintiff  entered  upon  the  intersection  that  he  was 
justified  in  proceeding,  though  the  defendant  had  the  right  of  way. 

In  my  opinion  the  plaintiff  and  defendant  were  each  driving 
without  taking  such  care  as  the  circumstances  called  for,  and  were 
each  guilty  of  negligence  contributing  to  the  accident.  The  result- 
ing damage  ought,  in  my  opinion,  to  be  borne  equally  by  each  of 
them. 

No  discussion  took  place  before  us  regarding  the  defendant's 
counterclaim,  but  if  I am  right  in  the  view  which  I have  expressed, 
the  damages  incurred  by  both  the  plaintiff  and  the  defendant 
should  be  added  together  and  divided  equally  between  them. 

The  appeal  should  be  allowed  and  the  judgment  varied  as 
above  indicated,  with  costs  against  the  plaintiff  and  in  favour  of 
the  defendant. 

Appeal  allowed. 


[APPELLATE  DIVISION.] 

Rex  v.  Fontaine  and  Lacasse;. 

Criminal  Law — Appeal  l>y  Prisoners  from  Conviction^ — Duty  of  Crown 
Counsel — Alleged  Error  of  Counsel  for  Prisoners  in  not  Calling 
Witnesses  at  Trial — Duty  of.  Court  to  Examine  Proceedings  — 
Nothing  to  Shew'  Miscarriage  of  Justice  — Criminal  Code,  sec. 
lOUil)). 

It  is  the  duty  of  all  Crown  officers  to  see  to  it  that  every  accused 
person  is  treated  with  candour  and  fairness;  and  that  duty  was 
performed  in  this  case,  where  the  accused  appealed  from  their  con- 
viction for  robbery,  but  were  not  represented  upon,  the  hearing  of 
the  appeal,  whereat  counsel  for  the  Crown  stated  their  case  fully, 
clearly,  and  fairly. 

In  a civil  case  the  error  of  counsel  in  omitting  to  call  witnesses  is 
no  ground  for  setting  aside  a verdict  or  for  granting  any  relief 
{Brown  v.  Sheppard  (1856),  13  U.C.R'.  178,  and  other  cases);  and 
the  rule  in  criminal  cases  is  the  same;  but  the  Court  will  not,  by  any 
rule  of  practice  or  common  usage,  hamper  itself  in  its  right  and 
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duty  to  determine  whether  “on  any  ground  there  was  a miscarriage 
of  justice”  (sec.  1014(c)  of  the  Criminal  Code). 

Examining  the  proceedings  in  this  case,  in  which  there  was  no  in- 
dication that  the  accused  were  not  content  with  the  course  taken 
at  the  trial  by  their  counsel,  and  none  that  they  asked  to  have  fur- 
ther witnesses  examined,  after  one  witness  for  them  had  testified — 
and  there  being  no  affidavit  before  the  appellate  court  as  to  what 
the  witnesses  whom  they  proposed  to  call  were  expected  to  prove — 
the  Court  held,  that  nothing  was  made  to  appear  which  would  justify 
its  interference. 

An  appeal  by  the  defendants  from  their  conviction  by  the 
Police  Magistrate  for  the  City  of  Ottawa  upon  a charge  of  robbery. 

February  12.  The  appeal  came  on  for  hearing  before  Riddell, 
Mastex,  Oede,  Fishee,  and  Geant,  JJ.A. 

The  appellants  were  not  represented  by  counsel.  Their  reasons 
for  appeal  were  presented  to  the  Court  by  W.  B.  Common,  for 
the  Crown,  who  supported  the  conviction. 

February  25.  The  judgment  of  the  Court  was  read  by 
Riddell,  J.A.  : — The  two  prisoners  were  tried  before  the  Police 
Magistrate  for  the  City  of  Ottawa  on  a charge  of  robbery;  they 
were  represented  by  counsel,  and  were  convicted  upon  perfectly 
sufficient  and  satisfactory  evidence,  after  the  case  had  been  reopen- 
ed and  further  evidence  taken  at  the  instance  of  the  defence 
counsel. 

Notice  of  intention  to  apply  for  leave  to  appeal  was  served  by 
the  prisoners  in  a document,  signed  by  them,  setting  out  the 
grounds;  such  of  these  grounds  as  are  based  upon  the  merits  we 
need  not  stay  to  discuss — none  of  them  has  the  slightest  force. 
But,  in  addition  to  these  grounds,  they  set  out  that  they  at  the 
trial  were  desirous  of  giving  evidence,  but  were  dissuaded  by 
their  counsel;  and  also  that  they  instructed  their  counsel  to  caH 
six  other  witnesses  on  their  behalf,  but  he  did  not  do  so. 

The  prisoners  asked  the  Crown  to  state  their  case  before  this 
Court;  and  the  Crown,  in  the  earnest  desire  that  they  should  have 
the  most  perfect  fairplay,  directed  counsel  to  accede  to  this  request. 
^Before  us,  Mr.  Common,  who  represented  the  Crown,  stated  the 
case  of  the  prisoners  fully,  clearly,  and  with  perfect  fairness. 
In  this,  of  course,  was  but  illustrated  the  well-recognised  duty  of 
all  Crown  officers  to  see  to  it  that  every  accused  person  shall  be 
treated  with  candour  and  fairness.  This  the  prisoners  themselves 
recognised  in  leaving  the  presentation  of  their  claims  to  the  Crown. 

It  is  also  to  be  said  that  while,  since  prisoners  have  been 
allowed  the  assistance  of  counsel  at  their  trial,  the  saying  that  the 
Judge  is  counsel  for  the  prisoner  has  lost  much  of  its  significance 
and  has  become  largely  metaphorical,  still  it  is  the  undoubted 
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duty  of  the  Judge  to  see  that  the  prisoner  on  trial  shall  have  fair- 
play — in  the  sense  that  he  i&  given  all  the  rights,  to  which  he  is 
entitled  by  law — and  that  nothing  shall  occur  to  mar  ‘‘the  unfail- 
ing justice  of  the  Crown/^ 

So,  too,  on  an  appeal,  our  powers  and  corresponding  duties  are 
very  extensive:  sec.  1014  (c)  of  the  Criminal  Code  provides  that 
we  may  allow  an  appeal  if  “on  any  ground  there  was  a miscarriage 
of  justice;’^  and  I think  that  we  are  called  upon  to  examine  with 
great  care  all  the  proceedings  to  see  if  there  is  any  sufficient  case 
made  of  miscarriage  of  justice.  And  this  I conceive  to  be  our 
highest  and  most  sacred  duty. 

It  is  quite  clear  that  in  a civil  case  the  error  of  counsel  in 
omitting  to  call  witnesses  is  no  ground  for  setting  aside  the  verdict 
or  for  granting  any  relief  whatever:  Brown  y.  Sheppard  (1856), 
13  U.C.E.  178;  Young  v.  Moodie  (1857),  6 U.C.C.P.  244;  Hurrell 
V.  Simpson  (1862;),  22  U.C.E.  65;  and  it  has  been  stated  more 
than  once  in  general  terms  that  the  rule  in  criminal  cases  is  the 
same  as  that  in  civil  cases.  But  this  Court  will  not,  by  any  rule 
of  practice  or  any  common  usage,  hamper  itself  in  its  right  and 
duty  to  determine  whether  there  has  been  a miscarriage  of  justice. 

Examining  the  proceedings,  it  appears  that  witnesses  were 
called  by  the  Crown,  and  fully  and  skilfully  cross-e-xamined  by 
counsel  for  the  prisoners;  it  also  appears  that,  on  the  magistrate 
reserving  judgment,  some  days  thereafter,  the  prisaners’  counsel 
asked  that  the  case  be  reopened,  that  it  was  reopened,  and  a 
witness  called  by  him  was  examined  and  cross-examined.  Nowhere 
is  there  any  indication  that  the  prisoners  were  not  content  with  the 
course  taken  by  their  counsel — nowhere  is  it  alleged  that  they 
asked  to  have  any  other  witnesses  examined.  We  have  no  affidavit 
as  to  wdiat  they  are  expected  to  prove,  and  literally  all  the  material 
upon  which  we  can  form  a judgment  is  the  bare  assertion  of  the 
prisoners.  It  must  be  obvious  that  this  is  wholly  insufficient  to 
justify  us  in  thinking  that  there  has  been  a miscarriage  of  justice 
— such  material  might  be  produced  in  every  case.  It  is  not  too 
much  to  require  that  something  more  than  the  bare  statement  of 
the  prisoners  should  be  furnished  for  our  eonsideration  before  we 
cau  give  any  relief. 

Without  laying  down  any  general  rule  to  hamper  us  or  any 
other  Court  in  the  performance  of  this  important  and  delicate 
duty,  we  are  of  the  opinion  that  nothing  is  made  to  appear  here 
to  justify  our  interference. 
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Re  Faik  and  City  of  Toeonto. 


ArMtration  and  Award — Municipal  Arhitrations  Act,  sec.  7 — Motion 
to  Extend  Time  for  Appealing — Jurisdiction  of  Court — Time-limit 
for  Appeal — ArMtration  Act,  secs.  3,  SO — Judicature  Act — Rule  176 
— Fraud. 


An  appeal  to  a Divisional  Court  of  the  Appellate  Division  from  an 
award  made  under  the  Municipal  Arbitrations  Act,  R.S.O.  1927,  ch. 
24,  lies,  hut  not  unless  the  award  is  appealed  from  within  six 
weeks  after  notice  that  it  has  been  filed  (sec.  7 of  the  Act)  ; and 
the  Court  has  no  jurisdiction  to  give  leave  to  appeal  or  to  extend 
the  time  for  appealing  after  the  time  has  expired,  even  in  a case 
where  there  was  fraud  in  procuring  the  award. 

Section  3 of  the  Arbitration  Act,  R.S.O.  1927,  ch.  97,  is  not  applicable: 
it  is  only  where  the  Arbitration  Act  is  consistent  with  the  Act 
under  which  the  arbitration  is  had  that  it  applies;  and  any  provi- 
sion which  divests  the  statutory  right  of  the  successful  party  to 
hold  the  award  as  conclusive  is  inapplicable.  Nor  is  jurisdiction  to 
extend  the  time  conferred  by  the  Judicature  Act  and  Rules. 

Preview  of  the  authorities. 

In  re  Oliver  and  ScotVs  ArMtration  (1889),  43  Ch.D.  310,  distinguished. 

Motion  by  the  Corporation  of  the  City  of  Toronto,  contest- 
ant, to  extend  the  time  for  appealing  and  for  leave  to  appeal  from 
an  award  of  the  Official  Arbitrator  fixing  the  compensation  for 
lands  expropriated  by  the  applicant. 

February  14.  The  application  was  heard  by  Riddeill,  Hasten, 
Orde,  and  Fisher,  JJ.A. 

F.  A.  A.  Camphell,  for  the  applicant. 

W.  R.  Smyth,  K.C.,  for  the  claimants  Gordon  and  Frank. 

R.  L.  Kellock,  for  the  claimant  the  McLaughlin  estate. 

The  arguments  of  counsel  and  the  statutes  and  cases  cited 
are  referred  to  in  the  judgments. 

February  25.  Riddell,  J.A.  : — The  Official  Arbitrator  of  the 
City  of  Toronto  made  his  award  on  the  2nd  November,  1929, 
fixing  the  value  of  a certain  parcel  of  land  under  by-law  No. 
14792 — the  land  being  taken  in  expropriation  by  the  city  corpor- 
ation, and  the  proceedings  of  the  arbitrator  being  under  the 
Municipal  Arbitrations  Act,  R.S.O.  1927,  ch.  242.  5 

An  action  was  brought  by  one  of  the  claimants  against  another 
for  a declaration  as  to  her  interest  in  the  property.  At  the  trial  '' 
of  that  action  the  learned  trial  Judge  stated  his  belief  that,  there 
was  fraud  in  the  transaction — what  the  fraud  was  is  not,  in  myO^ 
view,  material  here,  nor  is  the  question  as  to  how  it  affected  the 
arbitration  of  any  significance.  Without  in  any  way  expressing  ^ 
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agreement  or  disagreement  with  the  opinion  of  that  learned 
Judge,  I shall,  for  the  purpose  of  this  judgment,  take  it  for 
granted  that  in  and  about  the  arbitration  there  was  fraud  which 
had  the  effect  of  producing  a decision  that  was  unjust  and  not 
in  accordance  \rith  real  fact. 

The  application  now  before  us  is  for  leave  to  appeal,  and  the 
application  is;  opposed  m initio  as  prohibited  by  statute. 

The  Municipal  Arbitrations  Act,  R.S.O.  1927,  ch.  242,  by 
sec.  7,  provides  as  follows  : — 

“7.  The  award  may  be  appealed  against  to  a divisional  court 
in  the  same  manner  as  the  decision  of  a judge  of  the  Supreme 
Court  sitting  in  Court  is.  appealed  from,  and  subject  to  section 
351  of  the  Municipal  Act,  shall  be  binding  and  conclusive  upon 
all  parties  to  the  reference  unless  appealed  from  within  six  weeks 
after  notice  that  it  has  been  filed.^^ 

Admittedly  the  section  of  the  Municipal  Act  mentioned  has 
no  bearing  upon  the  present  case ; and  we  may  read  sec.  7 as  if 
there  were  no  such  exception.  The  result  is  that  there  is  a statu- 
tory declaration  that  the  award  is  binding  and  conclusive  upon 
all  parties  unless  appealed  against  within  six  weeks  after  notice 
that  it  has  been  filed;  and  admittedly  notice  that  the  award  was 
filed  was  given  more  than  six  weeks  before  any  intention  to  appeal 
was  expressed.  There  is  nothing  in  the  statute  making  an  excep- 
tion in  cases  of  fraud;  and  the  legislative  provision  is  perfectly 
plain  and  unambiguous.  Consequently,  in  view  of  the  very  large 
powers  of  the  Legislature,  as  decided  in  such  cases  as.  Florence 
Mining  Co.  Ltd.  v.  Cohalt  Lake  Mining  Co.  Ltd.  (1909),  18  O.L.R. 
275,  (1910)  102  L.T.R.  375,  43  O.L.R.  474,  Smith  v.  City  of 
London  (1909),  20  O.L.R.  133,  and  similar  cases,  there  is  no  doubt 
of  the  absolute  right  in  law  of  the  claimants  to  hold  the  award. 
As  against  this  conclusion,  the  applicant  cites  the  provisions  of  the 
Arbitration  Act,  R.S.O.  1927,  ch.  97,  sec.  3,  which  reads  as 
follows : — 

*^^3.  This  Act  shall  apply  to  every  arbitration  under  any  Act 
passed  before  or  after  the  commencement  of  this  Act  as  if  the 
arbitration  were  pursuant  to  a submission,  except  in  so  far  as 
this  Act  is  inconsistent  with  the  Act  regulating  the  arbitration 
or  with  anv  rules  or  procedure  authorised  or  recognised  by  that 
Act.’’ 

But,  without  invoking  the  learning  as  to  general  and  special 
statutes,  the  language  of  this  section  is  itself  sufficient;  it  is  only 
v/'hen  the  Aribitration  Act  is  consistent  with  the  Act  under  which 
the  arbitration  is  had  that  it  applies ; and  any  provision  incon- 
sistent with  the  Act  above  mentioned  as  that  under  which  the 
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present  award  was  made  is  not  applicable  to  this  arbitration  and 
award.  Consequently  any  provision  in  the  general  Arbitration 
Act  which  divests  the  claimants  of  their  statutory  right  to  hold 
the  award  as  conclusive  is  inapplicable  to  the  present  case. 

So,  too,  sec.  30  of  the  Arbitration  Act  is  inapplicable,  so  far 
as  it  might  affect  this  statutory  right. 

Then  the  somewhat  declamatory  language  of  Lord  Chief 
Baron  Pollock  in  Rogers  v.  Hadley  (1861  and  1863),  32  L.J.N.S. 
Ex.  241,  at  p.  248,  is  quoted : — 

^‘1  consider  that  by  the  law  of  England  fraud  cuts  down  every- 
thing. I believe  that  is  the  common  mode  of  expressing  a legal 
proposition  known  to  every  lawyer  in  Westminster  Hall.  The 
law  sets  itself  against  fraud  to  the  extent  of  breaking  tlirough 
almost  every  rule,  sacrificing  every  maxim,  getting  rid  of  every 
ground  of  opposition  which  may  be  presented,  so  as  to  prevent 
it  from  succeeding.  So  much  does  the  law  of  England  abhor 
fraud  that  even  the  maxim  that  you  can  never  aver  against  the 
record  is  not  allowed  to  prevail  if  fraud  can  be  shewn;  and  prob- 
ably there  is  no  maxim  more  stringent  than  that  you  cannot  aver 
against  the  record.  The  law  will  not  allow  technical  difficulties 
of  any  kind  to  interfere  to  prevent  the  success  of  right  and  justice 
and  truth. 

We,  of  course,  thoroughly  agree  with  this  statement  of  the 
law;  but  it  is  far  from  saying  that  any  court  can  take  away  from 
the  party  to  an  arbitration  a right  vested  in  him  by  statute — even 
though  this,  award  was  obtaine*d  in  the  first  instance  by  fraud. 

Equally  inapplicable  is  the  case  of  In  re  Oliver  and  Scott’s 
Arbitration  (1889),  43  Ch.D.  310.  There  Kekewich,  J.,  said 
(p.  313) 

“I  shall  certainly  not  hold  that  this  Act  of  Parliament,  which 
limits  the  time,  could  be  altered  otherwise  than  by  the  authority 
which  made  the  enactment,  that  is  to  say,  by  the  Legislature  it- 
self. The  Act  of  Parliament  says  that  any  motion  to  set  aside 
an  award  must  be  mnde  in  a certain  Court,  and  must  be  made 
in  the  term  next  after  the  award  has  been  made  and  published 
to  the  parties;  and  that  applies  to  this  particular  award  made 
under  that  Act.  Unless  I can  find  that  that  has  been  altered  by 
Act  of  Parliament  I should  have  no  hesitation  in  saying,  on  this 
part  of  the  case,  that  the  Court  has  no  jurisdiction  to  set  aside 
the  award,  the  term  next  after  the  publication  of  the  award 
having,  as  admitted  on  all  hands,  expired.” 

But  he  found  that  Parliament  had  altered  the  time,  and  con- 
sequently he  allowed  the  motion. 
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In  the  present  case,  I adopt  the  langnage  I have  quoted,  and 
say  that  shall  certainly  not  hold  that  this  Act  of  Parliament, 
which  limits  the  time,  could  be  altered  otherwise  than  by  the 
authority  which  made  the  enactment,  that  is  to  say,  by  the  Legis- 
lature itself;’’  and,  as  I can  find  no  alteration  by  the  Legislature, 
I hold  that  the  limitation  is  effective.  The  motion,  not  being 
made  within  the  time  limited  by  the  statute,  must  be  dismissed 
and  with  costs. 

Mastex,  J.A.  : — Motion  to  extend  the  time  for  appealing 
from  an  award  made  by  the  Official  Arbitrator  under  the  Munic- 
ipal Arbitrations  Act,  R.S.O.  1927,  ch.  242.  Counsel  for  the 
claimants  Gordon  and  Frank,  respondents,  took  the  preliminary 
objection  that  the  Court  had  no  jurisdiction  to  extend  the  time. 

It  is  admitted  that  the  award  was  made  more  than  six  weeks 
before  this  application  was  launched. 

Section  7 of  the  Municipal  Arbitrations  Act  provides  as 
follows : — 

The  award  may  be  appealed  against  to  a divisional  court 
in  the  same  manner  as  a decision  of  a judge  of  the  Supreme  Court 
sitting  in  Court  is  appealed  from,  and  subject  to  sec.  3i51  of  the 
Municipal  Act,  shall  be  binding  and  conclusive  upon  all  parties 
to  the  reference  unless  appealed  from  within  six  weeks  after 
notice  that  it  has  been  filed.” 

The  Act  contains  no  provision  empowering  the  Court  to  extend 
beyond-  six  weeks  the  time  within  which  an  appeal  may  be  brought. 

That  being  so,  the  general  rule  applies.  No  appeal  lies  unless 
expressly  given.  The  only  appeal  given  is  conditioned  on  its 
being  brought  within  six  weeks  after  notice  that  the  award  has 
been  filed,  and  no  authority  is  by  this  Act  given  to  the  Court  to 
extend  the  time  for  appealing.  Therefore,  unless  the  power  to 
extend  the  time  in  such  a case  is  elsewhere  conferred  on  the 
Court,  there  is  no  jurisdiction  to  extend  the  time  as  asked. 

As  was  said  by  Meredith,  C.J.,  in  Atkinson  v.  Dominion  of 
Canada  Gmarantee  and  Accident  Co.  (1908),  16  O.L.R.  619,  632  : — 

^‘'Authority  is  not  needed  for  the  proposition  that  where  the 
time  is  fixed  by  statute  and  the  statute  confers  no  power  on  the 
Court  to  extend  it,  the  rules  as  to  enlarging  time  can  have  no 
application.” 

See  also  the  judgment  of  Wilson,  C.J.,  in  McLean  v.  Pinker- 
ton (1882),  7 A.R.  490,  and  cases  there  cited,  and  McCarron  v. 
Metropolitan  Life  Insurance  Co.  (18'99),  35  Can.L.J.  421. 

Counsel  for  the  applicant,  however,  relies  on  the  provisions 
of  the  Arbitration  Act,  R.S.O.  1927,  ch.  97,  and  secondly  on  the 
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Rules  of  the  Judicature  Act,  citing  In  re  Oliver  and  Scott's 
Arbitration,  43  Ch.D.  310. 

I deal  with  these  two  points  in  the  above  order. 

The  provisions  of  the  Arbitration  Act  relied  on  by  the  appli- 
cant are  as  follows  : — 

*^^3.  This  Act  shall  apply  to  every  arbitration  under  any  Act 
passed  before  or  after  the  commencement  of  this  Act  as  if  the 
arbitration  were  pursuant  to  a submission,  except  in  so  far  as 
this  Act  is  inconsistent  with  the  Act  regulating  the  arbitration 
or  with  any  rules  or  procedure  authorised  or  recognised  by  that 
Act.’^ 

Section  16  provides  for  an  appeal  from  an  award  made  in 
pursuance  of  a voluntary  submission.  The  notice  of  appeal  is 
to  be  served  within  14  days  from  service  of  a copy  of  the  award 
and  notice  of  filing.  Subsection  10  of  sec.  16  is  as  follows 

^‘^10.  The  Court  may  extend  the  time  limited  by  this  section 
either  before  or  after  its  expiry  or  may  dispense  with  compliance 
with  the  requirements  of  this  section.^^ 

Subsections  1 and  2 of  sec.  30  read  as  follows : — 

^^(1)  Unless  by  leave  of  the  Court  or  a judge,  an  application 
to  set  aside  an  award,  otherwise  than  by  way  of  appeal,  shall  not ' 
be  made  after  six  weeks  from  the  publication  of  the  award. 

“(2)  Such  leave  may  be  granted  before  or  after  the  expira- 
tion of  the  six  weeks.^’ 


A provision  like  sec.  7 quoted  above,  which  makes  the  award 
binding  and  conclusive  upon  all  parties  unless  appealed  from 
within  six  weeks,  is  inconsistent  with  a provision  that  an  award 
shall  be  binding  and  conclusive  only  if  not  appealed  against  within 
such  time  as  the  Court  may  permit. 

By  sec.  3,  the  Arbitration  Act  supplements  the  Municipal 
Arbitrations  Act  only  so  far  as  the  provisions  of  the  former  are 
not  inconsistent  with  those  of  the  latter  Act.  The  result  is  that 
the  Arbitration  Act  does  not  operate  to  confer  jurisdiction  on  the 
Court  to  extend  the  time  for  appealing  or  for  moving  to  set  aside 
the  award. 


Then  is  jurisdiction  to  extend  the  time  conferred  by  the 
Judicature  Act  and  Rules?  Rule  176  is  as  follows: — 


^T76.  The  Court  may  from  time  to  time  enlarge  or  abridge 
the  time  prescribed  by  the  Rules,  or  by  an  order,  for  doing  any 
act  or  taking  any  proceeding,  and  this  power  may  be  exercised 
although  the  application  is  not  made  until  after  the  expiration 
of  the  time  prescribed. 

That  rule  might  well  be  invoked  if  the  proceeding  was  in  the 
Court,  but  what  the  applicant  seeks  to  do  is  not  to  enlarge  ori 
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abridge  the  time  prescribed  by  the  Rules,  or  by  an  order,  for  doing 
an  act^  becanse  the  time  is  prescribed  by  a statute^  and  the  Rnle 
itself  must  be  taken  to  relate  to  a proceeding  in  the  Court  and 
not  to  an  application  to  extend  the  time  for  bringing  into  the 
Court  an  award  which  the  statute  has  declared  to  be  final  and 
binding. 

The  rule  cannot  apply  to  this  case  any  more  than  to  an  ap- 
plication to  extend  the  time  for  filing  a chattel  mortgage  {Mc- 
Lean V.  Pinkerton,  7 A.R.  490)  nor  to  extend  the  limit  of  time 
under  the  Statute  of  Limitations  {Morris  v.  Richojrds  (1881), 
45  L.T.R.  210). 

The  case  of  In  re  Oliver  and  Scott’s  Arbitration,  43  Ch.D. 
310,  has  no  application,  for  it  was  deoided  upon  the  English 
Judicature  Rules,  Order  LXIY.,  Rules  14  and  17. 

Rule  14  provides  that  ^^An  application  to  set  aside  an  award 
may  be  made  at  any  time  before  the  last  day  of  the  sittings  next 
after  such  an  award  has  been  made  and  published  to  the  parties 
and  Rule  17  gives  the  Court  or  a Judge  ^^power  to  enlarge  or 
abridge  the  time  appointed  by  these  Rules,  or  fixed  by  any  order 
enlarging  time,  for  doing  any  act  or  taking  any  proceeding,  upon 
such  terms  (if  any)  as  the  justice  of  the  case  may  require.^’ 

Rule  14  was  held  to  have  superseded  the  Act  of  William  III. 
and  to  have  brought  the  whole  subject  into  the  ambit  of  the 
CourPs  jurisdiction. 

But  no  such  rule  as  Rule  14,  quoted  above,  is  to  be  found  in 
our  Consolidated  Rules  of  Practice. 

For  these  reasons,  I am  of  opinion  that  the  Court  has  no 
jurisdiction  to  extend  the  time  either  for  appealing  or  for  moving 
against  the  award  and  that  the  preliminary  objection  is  entitled 
to  prevail. 

The  motion  must  be  dismissed  with  costs. 

Orde,  J.A.,  agreed  with  Hasten,  J.A. 

Fishee,^  J.A.,  agreed  with  Riddell^  J.A. 


App.  Div. 

1930. 
Re  Fair 

AND 
CiTT  OF 
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[IN  BANKRUPTCY.] 


1930. 


Re  B arte  am. 


Feb.  25. 

Bankruptcy — Jurisdiction  of  Registrar — Adjudication  upon  Claim  of 


Trustee  to  Proceeds  of  Goods  Sold — Declaratory  Order — Appeal — 

Objection  to  'Jurisdiction — Ahsence  of  Consent  of  Litigants — Pass- 
ive Acquiescence — Collection  of  Money  lyy  Summary  Proceeding  not 

Competent. 

A summary  motion  was  made  by  the  trustee  of  a bankrupt’s  estate 
for  an  order  declaring  that  he  was  entitled,  as  against  two  claim- 
ants, to  the  proceeds  of  the  sale  of  certain  goods.  The  motion  was 
made  returnable  before  the  Judge  in  Bankruptcy;  but  the  Registrar, 
assuming  that  he  had  the  jurisdiction  of  a Judge  in  Biankruptcy, 
without  any  authority  from  a Judge  and  without  the  consent  of  the 
parties,  assumed  to  hear  and  determine  the  application,  and  made  a 
declaratory  order:  — 

Held,  following  Re  Stuart  A Sutterhy  (1930),  ante  154,  that  the  Regis- 
trar had  not  the  jurisdiction  which  he  assumed  to  exercise. 

Held,  also,  that  there  was  no  such  consent  or  acquiescence  of  the 
claimants  in  the  assertion  of  jurisdiction  by  an  officer  of  the  Court 
as  precluded  them  from  taking  objection  to  the  jurisdiction,  and 
that  they  properly  did  so  by  an  appeal. 

The  cases  in  which  the  Court  has  refused  to  entertain  an  appeal  are 
based  upon  the  consent  of  the  litigants  to  the  determination  of  their 
rights  outside  the  ordinary  course  of  the  Court:  Attorney-^General 
of  Nova  Scotia  v.  Gregory  (1886),  11  App.  Cas.  229;  Canadian  Pacific 
Railway  Co.  v.  Fleming  (1893),  22  Can.  S.C.R.  33;  and  Mclnally  v. 
Blackledge,  [1911]  W.N.  102. 

What  the  trustee  really  sought  by  the  motion  was  to  collect  money 
said  to  be  due  to  the  bankrupt,  and  that  could  not  be  accomplished 
by  a summary  proceeding  launched  as  this  was;  nor  is  it  competent 
for  any  court  to  seek  to  acquire  jurisdiction  which  does  not  other- 
wise exist  under  the  guise  of  a declaratory  decree. 

An  appeal  by  J.  B.  Bartram  and  V.  T.  Bartram  from  an  order 
of  the  Registrar  in  Bankruptcy  declaring  that  the  trustee  of  the 
estate  of  a bankrupt  is  entitled,  as  against  the  appellants,  to  the 
sum  of  $1,500,  the  proceeds  of  the  sale  of  certain  furs. 

The  motion  was  heard  before  Middleton,  J.A.,  sitting  in 
Bankruptcy. 

W.  R.  Wadsworth , K.C.,  for  J.  B.  Bartram. 

J E.  Tansey,  for  V.  T.  Bartram. 

G.  T.  Walsh,  K.C.,  and  J.  N.  Mulholland,  for  the  trustee  in 
bankruptcy,  respondent. 

February  25.  Middleton,  J.A.  : — A summary  motion  was 
made  returnable  before  the  Judge  in  Bankruptcy,  but  the  Regis-"' 
trar  assumed  that  he  had  the  jurisdiction  of  a Judge  in  Bank- 
ruptcy, and,  without  any  authority  from  a Judge,  and  without 
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the  consent  of  the  parties,  assumed  to  hear  and  to  determine  the 
application,  and  in  the  end  made  an  order  declaratory  in  its 
nature,  affording  the  trustee  no  remedy. 

That  the  Registrar  had  not  the  jurisdiction  he  assumed  to 
exercise  has  been  determined  in  a similar  situation  in  Re  Stuart 
Sutterhij  (1930),  ante  154,  by  my  brother  Wright,  whose  deci- 
sion I follow  without  independent  investigation. 

It  is  suggested  that  the  parties,  having  assented  to  the  assum- 
ed jurisdiction  and  given  evidence,  cannot  appeal,  and  have  in 
effect  constituted  the  Registrar  an  arbitrator  and  are  bound  by 
his  decision. 

Much  colour  is  lent  to  this  suggestion  by  the  case  of  Mclnally 
V.  Blachledge,  [1911]  W.N.  102.  There  a County  Court  Judge 
had  authority  to  appoint  as  a Deputy  any  barrister  of  sufficient 
standing,  and  to  direct  him  to  hear  a mattter  coming  before  him. 
A small  matter  came  before  the  Judge,  and,  with  the  assent  of 
the  parties,  he  directed  the  Registrar,  who  was  lacking  in  profes- 
sional requirements,  to  determine  the  matter,  and  an  appeal  was 
then  had  from  the  decision  of  the  Registrar.  It  was  held  that 
no  appeal  would  lie,  and  that  the  parties  were  bound  by  the  de- 
cision, having  assented  to  having  their  rights  determined  outside 
of  the  ordinary  course  of  the  Court. 

The  principle  governing  the  matter  is  very  clearly  stated  by 
Sir  Henry  Strong  in  Canadian  Pacific  Railivay  Co.  v.  Fleming 
(1893),  22  Can.  S.C.R.  33,  at  p.  36:— 

^Tt  is  well  settled  by  authority  that  in  . . . cases  where 

a jurisdiction  beyond  the  ordinary  jurisdiction  which  it  has  by 
general  law  is  conferred  upon  a court  of  justice  by  an  arrange- 
ment between  the  parties,  its  decision  is  regarded  as  that  of  a 
private  tribunal  constituted  by  the  parties,  such  as  a board  of 
arbitrators,  and  cannot  be  reviewed  in  appeal  or  otherwise,  as 
judgments  pronounced  in  the  regular  course  of  its  ordinary  pro- 
cedure may  be  reviewed  and  appealed  from.^^ 

That  case  was  one  in  which,  under  the  statutes  of  New  Bruns- 
wick, all  matters  of  fact  must  be  decided  by  a jury.  Upon  an 
appeal  to  the  New  Brunswick  Court,  it  was  agreed  that  the  ap- 
pellate court  should  determine  all  questions  of  facts  necessary  to 
adjust  the  rights  of  the  parties.  This  constituted  that  court  a 
private  tribunal,  from  which  no  appeal  would  lie. 

The  same  principle  is  established  by  the  case  of  Attorney - 
General  of  Nova  Scotia  v.  Gregory  (1886),  11  App.  Cas.  229. 
There  a third  party  was  interested  in  litigation  coming  before 
the  Supreme  Court  of  Canada.  His  presence  before  the  Court 
was  necessary  in  order  that  justice  might  be  done,  and  he  agreed 
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to  submit  his  rights  to  the  decision  of  the  Supreme  Court.  Dis- 
satisfied with  the  result,  he  attempted  to  appeal  to  the  Privy 
Council.  It  was  held  that  no  appeal  would  lie,  because  by  this 
consent  the  Supreme  Court  had  been  constituted  a private  tri- 
bunal, and  was  not  acting  in  its  ordinary  jurisdiction  as  a court 
of  appeal. 

There  is  no  need  of  multiplying  instances  to  illustrate  the 
principle. 

I think  it  will  be  found  in  every  case  that  the  refusal  to 
entertain  an  appeal  is  based  upon  the  consent  of  the  litigants 
to  the  determination  of  their  rights  outside  of  the  ordinary  course 
of  the  Court. 

Here,  there  was  no  such  consent.  There  was  a more  or  less 
passive  acquiescence  in  an  assertion  of  jurisdiction  by  an  officer 
of  the  Court.  An  appeal  taking  objection  to  the  jurisdiction  was 
immediately  launched,  the  objection  being  well-founded.  I can 
find  no  such  consent  or  acquiescence  as  precludes  the  objection. 
This  is  sufficient  to  dispose  of  this  appeal. 

Another  objection  was  taken  which  appears  to  me  to  be  fatal. 
W^hat  is  really  sought  is  to  collect  money  which  is  said  to  be  due 
to  the  bankrupt.  This  cannot  be  accomplished  by  a summary 
proceeding  launched  in  this  way.  If  there  is  an  indebtedness  it 
should  be  collected  by  the  trustee  in  bankruptcy  in  the  ordinary 
v/ay.  I think  the  learned  Registrar  became  conscious  of  this,  be- 
cause he  first  directed  payment  of  the  money,  and  afterwards 
contented  himself  with  making  a declaratory  order.  I do  not  think 
that  it  is  competent  for  any  court  to  seek  to  acquire  jurisdiction 
which  does  not  otherwise  exist,  under  the  guise  of  a declaratory 
decree.  See  Attorney-General  v.  Cameron  (1899),  26  A.R.  lOd; 
Barraclough  v.  Brow7i,  [1897]  A.C.  615. 

The  appeal  should  be  allowed,  and  the  whole  proceedings 
should  be  declared  to  be  had  and  taken  without  jurisdiction,  and 
the  trustee  in  bankruptcy  should  pay  the  costs  throughout. 
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[IN  CHAMBERS.] 

Ee  Independent  Electric  Ltd.  v.  Goldfields  Drug  Store. 

Division  Conrts — Territorial  Jurisdiction — Notice  Disputing  Jurisdic- 
tion— Payment  into  Court  with  Notice — Whether  Waiver  of  Objec- 
tion— Division  Courts  Act,  R.S.O.  1927,  eh.  95,  sec.  70 — Prohibition 
■ — Transfer  of  Action  to  Proper  Court. 

Where  an  action  was  brought  in  a Division  Court  within  the  territory 
of  which  the  cause  of  action  did  not  arise  and  the  defendant  did 
not  reside,  it  was  held,  that  the  defendant,  by  leaving  with  the  clerk 
of  the  court,  at  the  proper  time,  a notice  disputing  the  jurisdiction 
(sec.  70  of  the  Division  Courts  Act),  had  effectively  objected  to  the 
jurisdiction,  and  did  not  by  paying  into  court  with  his  defence  and 
dispute-note  a sum  of  money  (not  the  full  amount  of  the  claim) 
which  he  admitted  to  be  due  to  the  plaintiff,  waive  his  objection  to 
the  jurisdiction. 

In  re  Jones  v.  James  (1850),  19  L.J.Q.B.  257,  applied. 

An  order  for  prohibition  was  made,  but  so  framed  as  not  to  prevent  a 
transfer  of  the  case  to  the  proper  Division  Court. 

Motion  by  the  defendant  in  an  action  in  the  First  Division 
Court  of  the  County  of  York  for  an  order  prohibiting  the  plain- 
tiff from  taking  any  further  proceedings  in  this  action  in  that 
court. 

February  11.  The  motion  was  heard  by  Middleton^  J.A., 
in  Chambers. 

R.  I.  Ferguson,  for  the  defendant. 

E.  G.  Black,  ioT  the  plaintiff. 

February  25.  Middleton,  J.A.  : — The  defendant  carries  on 
business  at  the  town  of  Timmins,  and  the  cause  of  action  did  not 
arise  entirely  within  the  jurisdiction  of  the  First  Division  Court; 
but,  when  the  action  came  on  for  trial,  it  appearing  that  the  de- 
fendant had,  with  his  defence  and  with  his  notice  disputing  the 
jurisdiction  of  the  court,  paid  into  court  $7.5’8  which  he  admit- 
ted was  owing  to  the  plaintiff,  the  learned  Division  Court  Judge 
held  that  the  payment  into  court  of  the  admitted  amount  was 
an  implied  assent  to  the  jurisdiction,  and  refused  to  transfer  the 
case  to  the  Timmins  court. 

I *am  of  opinion  that  the  Division  Court  Judge  was  wrong, 
and  that  the  defendant  has  not  lost  his  right  to  object  to  the  lack 
of  jurisdiction. 

The  principle  is  more  clearly  stated  by  Mr.  Justice  Erie  in 
the  case  of  7n  re  Jones  v.  Ja.mes  (1850),  19  L.J.Q.B.  25'7,  than 
in  any  other  case  that  I have  found.  It  is  there  said  (p.  258)  : — 
13 — 65 — o.L.R. 
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^‘^Where  an  inferior  Court  has  no  jurisdiction  from  the  begin- 
ning, a party  by  taking  a step  in  the  cause  before  it,  does  not 
waive  his  right  to  object  to  the  want  of  jurisdiction.  But  juris- 
diction is  sometimes  contingent;  in  such  case,  if  the  defendant 
does  not,  by  objecting  at  the  proper  time,  exercise  his  right  of 
destroying  the  jurisdiction,  he  cannot  do  so  afterwards.” 

The  Division  Court  had  jurisdiction  to  entertain  this  plaint, 
but  the  jurisdiction  was  contingent  upon ’it  being  found  that  the 
defendant  was  amenable  to  the  particular  territorial  jurisdiction 
by  reason  of  residence  or  by  reason  of  the  cause  of  action  arising 
within  the  limited  territorial  jurisdiction.  I quite  agree  that  if 
the  defendant  does  not  at  the  proper  time  exercise  his  right  of 
destroying  the  jurisdiction  he  waives  that  right  and  cannot  after- 
wards object;  but  I think  the  defendant  here  did  exercise  his 
right  of  objecting  at  the  proper  time  and  in  the  proper  manner. 

Section  70  of  the  Division  Courts  Act,  R.S.O.  1927,  ch.  95, 
provides  that,  where  a defendant  intends  to  contest  the  territorial 
jurisdiction  of  the  court,  he  shall,  within  certain  time-limits, 
leave  with  the  clerk  a notice  in  writing  disputing  the  jurisdiction. 
That  was  done,  and  that  secured  to  the  defendant  his  right  to 
object  effectively  to  the  jurisdiction.  He  is  permitted  to  file  his 
defence,  and  one  mode  of  defence  is  to  pay  into^court  the  amount 
of  any  indebtedness  admitted,  and  to  dispute  the  balance. 

An  order  for  prohibition  will  therefore  go,  but  it  must  be  so 
framed  as  not  to  prevent  a transfer  of  the  case  to  the  proper 
Division  Court. 

The  plaintiff,  who  endeavours  to  support  the  ruling  of  the 
Judg'e,  must  pay  the  costs  of  this  motion. 


[APPELLATE  DIVISION.] 

Robert  Simp, son  Co.  Ltd.  v.  Ruggles. 

Husband  and  Wife — Clothes  Supplied  to  Wife  on  Credit — Whether 
"‘Necessaries''  — Liability  of  Husband  — ■ Implication  of  Agency  — 
Money  Given  to  Wife  by  Husband  to  Buy  Clothes — Credit  Given 
to  Wife  alone  loithout  Knowledge  of  Husband. 

The  defendants  were  husband  and  wife,  living  together.  The  wife  went 
to  the  plaintiffs’  departmental  store  and  asked  for  a credit  account. 
She  signed,  in  her  own  name,  a written  application,  in  which  her 
husband’s  place  of  business  was  mentioned  as  “business  address” 
and  the  name  of  his  firm  as  “business.”  In  it  she  represented 
herself  as  a property-owner,  and  gave  the  names  of  her  bankers 
and  of  merchant  firms  with  which  she  had  accounts.  The  references 
were  “checked  up,”  the  inquiry  made  being  as  to  her,  not  as  to  her 
husband.  She  was  notified  that  an  account  had  been  opened  in  her 
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n:ame  in  the  plaintiffs’  books.  No  inquiry  was  made  as  to  the  hus- 
band’s responsibility  or  means,  and  he  was  not  notified  and  did  not 
know  that  the  account  had  been  opened.  The  wife  made  large  pur- 
chases, during  a short  period  of  time,  of  wearing  apparel  for  her 
personal  use.  The  bills  were  rendered  to  her  only,  and  he  knew 
nothing  of  the  account  or  (as  he  said)  of  the  goods  being  supplied 
until  after  she  had  failed  to  pay,  when  the  plaintiffs  wrote  to  him 
drawing  his  attention  to  the  balance  of  her  account,  amounting  to 
more  than  $1,000.  The  husband  testified  that  he  supplied  his  wife 
with  sufficient  money  to  pay  for  accounts  such  as  this; — 

Held,  that  a husband  cannot  be  charged  for  the  contract  of 
his  wife  unless  he  has  given  authority  to  her;  the  authority  may 
be  given  by  implication  that  he  intends  the  wife  to  take  means  to. 
supply  herself  with  necessaries,  the  implication  being  for  the  benefit 
of  the  wife  and  not  of  those  who  supply  her;  and  it  is  only  for 
what  is  reasonably  necessary  that  the  implied  agency  is — not  for 
what  the  wife  may  see  fit  to  order. 

The  wife  had  no  express  or  implied  authority  to  pledge  her  husband’s 
credit;  the  goods  supplied  could  not  be  considered  necessary  for  a 
woman  living  with  her  husband;  there  was  nothing  to  indicate 
that  the  amount  he  gave  her  was  not  sufficient  for  all  real  neces-  . 
saries;  'and  credit  was  given  by  the  plaintiffs  to  the  wife  alone. 

Held,  therefore,  that  the  husband  was  not  liable  to  the  plaintiffs  for 
the  balance  of  the  price  of  the  goods  supplied. 

Review  of  the  authorities.  Montague  v.  Benedict  (1825),  3 B,  & C. 
631,  and  Callot  v.  Nash  (1923),  39  Times  L.R.  291,  specially  referred 
to. 


1929-30 


Robert 
Simpson 
€o.  Ltd. 

V. 

Ruggles. 


Action  brought  against  Frank  M.  Ruggles  and  Ella  R.  Rug^- 
gles',  his  wife,  to  recover  the  sum  of  $1,056.60,  the  purchase-price 
of  certain  articles  of  wearing  apparel  supplied  bj^  the  plaintiffs 
upon  credit  to  the  defendant  Ella  R.  Ruggles  for  her  own  use. 

November  14  and  23,  1920.  The  action  was  tried  before  v 
McEvoy,  J.,  without  a jury,  at  a Toronto  sittings. 

W.  B.  McPherson,  for  the  plaintiffs. 

J.  R.  Cartwright,  for  the  defendant  Frank  M.  Ruggles. 

Peter  White,  K.C.,  for  the  defendant  Ella  R.  Ruggles. 

November  23,  1929.  McEvoy^,  J.  (at  the  conclusion  of  the 
hearing)  : — This  is  an  action  brought  by  the  Robert  Simpson 
Company  Ltd.  to  collect  a store-bill.  The  goods  were  bought  by 
Ella  R.  Ruggles,  the  wife  of  Frank  M.  Ruggles,  and  they  were 
received  by  Mrs.  Ruggles,  as  she  swears  in  her  examination  for 
discovery,  which  has  been  read.  If  the  wife  had  any  right  to  get 
the  goods  and  charge  them  in  the  way  that  would  make  her 
ihusband  liable,  her  evidence  that  she  received  the  goods  is  quite 
sufficient  evidence  of  the  goods  having  been  bought  and  delivered. 

I have  no  doubt  that  the  goods  were  bought  and  delivered-  The; 
evidence  leaves  no  doubt  in  my  mind  that  at  the  time  this  in- 
debtedness was  being  incurred  Air.  Ruggles  had,  as  his  counsel 
put  it,  ample  money,  not  only  from  his  income  from  the  Ruggles 
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& Riise  business,  but  possibly  through  his  trading,  and  from  his 
private  means,  as  he  himself  says. 

Mr.  Ruggles  was  living  at  Mo.  7 Castle  Frank-road,  in  a very 
pretentious  way,  driving  a big  car,  buying  properties,  and  con- 
ducting himself  in  the  manner  of  a wealthy  man,  and  I have  no 
doubt  he  expected  his  wife  to  conduct  herself  in  the  manner  of 
a wealthy  maWs  wife,  and  that  she  was  conducting  herself  in  that 
manner.  I think  she  was  conducting  herself  in  that  way  with 
the  approval  of  Mr.  Ruggles;  and  I think  Mr.  Ruggles  was  just 
as  desirous  that  his  wife  should  he  well  dressed  and  make  an 
appearance  in  keeping  with  the  sort  of  life  he  was  proposing  to 
lead  and  was  leading  openly.  If  it  were  not  for  that  I would 
not  think  of  holding  him  responsible  for  this  large  bill  of  $1,000, 

' contracted  in  three  months’  time,  for  the  kind  of  articles  that 
are  charged  in  this  account;  it  would  have  been  difficult  for  me 
to  find  that  this  was  a reasonable  bill  if  it  were  not  for  that  which 
I have  just  stated. 

Looking  at  it  from  the  merchant’s  point  of  view,  it  was  a 
reasonable  bill  to  allow  Mrs.  Ruggles  to  run,  because  Mr.  Ruggles 
has  sworn  that  he  was  giving  his  wife  money — in  one  place  he  says 
$250  a month — to  take  care  of  this  kind  of  thing.  This  would 
mean  that  in  his  view  it  was  a reasonable  amount.  But  he  went 
farther  than  that  and  said  that  during  the  very  time  this  particular 
indebtedness  was  being  incurred  he  actually  gave  his  wife  $1,000 
for  this  very  purpose,  to  be  spent  in  this  very  way. 

Mow,  if  Mr.  Ruggles  thought  that  $1,000,  with  his  way  of 
living  during  that  time,  was  a reasonable  amount  to  give  to  his 
wife  for  that  purpose,  and  he  gave  it  to  her,  as  he  says,  then  I 
think  it  would  be  unreasonable  for  me  to  hold  that  the  Simpson  ^ 
company  were  not  acting  reasonably  in  advancing  to  his  wife  an  | 
amount  not  in  excess  of  what  he  himself  says  was  paid  to  her  as  | 

a fair  and  proper  amount  to  advance.  If  he  had  not  said  that  | 

he  had  advanced  that  amount  of  money  for  the  purpose  of  buy- 
ing the  very  kind  of  articles  charged  for  in  this  account  during 
the  very  time  the  bill  was  being  charged,  I should  have  a very  i 
great  difficulty  in  this  case  in  saying  that  the  goods  were  neces-  i 
saries  for  her  in  her  station  of  life.  . Jjl 

1 think  that  the  indebtedness  was  honestly  incurred.  Thej|| 
evidence  is  not  very  satisfactory,  but  I have  not  any  doubt  in  myB 
mind  that  Mr.  Ruggles  knew  that  it  was  being  incurred,  and  he^ 
must  have  known  that  his  wife  would  not  have  got  all  these  A 
articles  that  are  enumerated  here  unless  he  had  been  advancingJB 
large  amounts,  as  they  were  living  together  in  a friendly  way^ 
and  living  on  the  usual  terms  of  man  and  wife,  at  that  time,  ■ 
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according  to  the  evidence.  He  must  have  known  that  some  of 
these  goods  were  coming  into  the  house,  and  he  might  have 
thought,  as  he  was  giving  her  these  sums  of  money,  that  she  was 
paying  cash  for  them,  and  in  that  way  he  might  not  be  impressed 
with  it. 

The  first  point  I must  decide  is,  whether  these  goods  were 
necessaries  for  this  wife  in  the  station  of  life  in  which  she  and 
her  husband  were  living  at  the  time.  Upon  his  own  evidence, 

I think,  Mr.  Ruggles  has  made  it  clear  that  he  thought  that 
amount  of  money,  for  the  purpose  for  which  this  account  was 
run,  was  a reasonable  amount — an  amount,  at  any  rate,  that  he 
was  content  his  wife  should  spend  for  that  purpose. 

Therefore,  and  largely  for  that  reason,  I hold  that  this  is  an 
account  for  necessaries  for  which  he  ought  to  pay. 

It  may  be  that  he  advanced  some  moneys  to  his  wife  during 
the  incurring  of  this  indebtedness,  but  I do  not  think  he  ad- 
vanced any  such  sum  of  money  as  he  indicated  in  the  box.  When 
he  was  in  the  box,  he  thought  that  about  $500,  roughly,  had  been 
paid  during  the  time  this  account  was  running,  by  his  firm — by 
Mr.  Hall  or  somebody  else  in  the  office — either  in  money  or  by 
cheque.  I am  not  so  much  impressed  with  the  idea  that  it  would 
be  necessarily  a cheque,  but  I am  impressed  with  the  thought  that 
there  was  no  such  sum  of  money  paid  out  to  the  wife  through 
the  office  during  the  time  this  account  was  running.  I do  not 
think  he  paid  her  any  such  sum  as  he  said  he  did  while  this 
account  was  running,  for  the  purpose  he  said  he  did;  that  is  my 
impression  of  it. 

I do  not  think  the  Simpson  company  can  be  said  to  have  been 
careless  or  indifferent  as  to  Avhether  Mrs.  Ruggles  was  charging 
bigger  bills  than  a woman  in  her  station  should  charge,  and  then 
expect  her  husband  to  pay. 

I think,  therefore,  if  there  had  not  been  trouble  between  the 
husband  and  wife,  Mr.  Ruggles  would  have  paid  this  bill  and 
never  said  one  word  about  it;  the  quarrel  between  the  husband 
and  wife  has  put  him  in  a temper  where  he  naturally  says, 
am  not  going  to  pay  this  bill  unless  I have  to.’^ 

While  I feel  some  compunction  in  holding  him  liable  to  pay 
this  account,  yet,  under  all  the  circumstances,  and  because  he  may 
have  some  considerable  ground  for  feeling  that  way  about  it,  I 
am  not  able  to  find  that  I should  say  to  the  Simpson  company, 
“You  have  to  give  these  goods  to  this  man,  or  to  his  wife.^’ 

I do  not  know  why  the  wife  is  not  here.  The  way  the  plead- 
ings are  drawn  it  would  appear  as  though  the  intention  was  to 
collect  from  the  husband;  although  there  is  the  alternative  claim 
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upon  tile  wife,  the  wife  is  not  here.  Whether  she  is  relying  upon 
the  likelihood  of  there  being  difficulty  in  proving  delivery  of  the 
goods  if  she  were  not  here,  I do  not  know,  bnt  from  the  way  the 
case  was  presented  at  one  stage  by  counsel  it  would  appear  as 
though  she  sought  to  put  the  case  in  the  position  that  the  wife 
was  the  agent  for  the  husband,  and  the  Simpson  company  have 
no  right  to  recover  against  the  wife,  and  the  husband  is  not  liable 
because  it  is  an  extravagant  bill  and  ought  not  to  be  paid.  I am 
not  giving  any  effect  to  that  at  all;  this  man  and  his  wife  got 
these  goods  and  were  using  them  for  the  purpose  of  making  their 
position,  in  a business  and  social  way,  what  they  desired  it  should 
be. 

There  will  be  judgment  for  the  plaintiff  against  the  husband 
for  the  amount  of  the  bill,  with  costs. 

I think  the  action  against  Mrs.  Ruggles  ought  to  be  dismissed 
without  costs. 

The  defendant  Frank  M.  Ruggles  appealed  from  the  judgment 
of  McEvoy,  J. 

February  24,  1930.  The  appeal  was  heard  by  Riddell,  Hasten, 
Orde,  and  Fisher,  JJ.A. 

if.  H.  Greer,  K.C.,  and  J.  R.  Cartwright,  for  the  appellant. 
The  learned  trial  Judge  erred  in  holding  that  the  goods  purchased 
by  the  wife  were  necessaries  for  which  her  husband  was  liable. 
The  purchases  were  made  by  the  wife  without  the  knowledge  of 
her  husband.  Credit  was  given  to  her  alone  by  the  plaintiffs. 
The  account  was  opened  in  the  name  of  the  wife.  The  reference- 
card  in  connection  therewith  refers  to  property  which  was  actually 
in  the  wife’s  name  and  to  her  bank-account,  which  was  then  in 
existence.  No  information  was  required  or  furnished  regarding 
the  financial  position  of  the  husband.  No  bill  was.  rendered  to 
the  husband  until  three  months  after  the  account  was  closed.  It 
was  immediately  repudiated  by  him.  In  any  event  the  evidence 
shews  that  the  husband  gave  to  his  wife  during  the  period  in 
question  sufficient  money  to  purchase  necessaries. 

W.  B.  McPherson,  for  the  plaintiffs,  respondents.  The  fact 
that  the  account  was  carried  in  the  name  of  the  wife  in  accordance 
with  their  usual  custom  corroborates  the  plaintiffs’  testimony 
that  credit  was  given  to  her  as  the  wife  of  the  defendant  and 
that  it  was  always  the  intention  to  look  to  him  for  payment.  The 
evidence  of  the  husband  that  he  gave  his  wife  $1,000  during  the 
period  in  question  for  the  purpose  of  purchasing  goods  of  the 
character  of  those  furnished,  even  though  not  believed  by  the 
learned  trial  Judge,  shews,  at  least,  that  the  husband  considered 
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tlie  expenditure  of  such  an  amount  reasonable  and  necessary. 
Therefore,  the  learned  trial  Judge  was  right  in  his  finding  that 
the  goods  supplied  were  necessaries  according  to  the  station  in 
life  and  the  financial  position  at  that  time  of  the  husband:  Miss 
Gray  Ltd.  v.  Oathcart  (1922),  38  Times  L.E.  562;  Scott  v.  Allen 
(1912),  26  O.L.E.  571;  C.E.D.  (Ont.),  xol.  5,  p.  677. 

Greer,  K.C.,  in  reply,  referred  to  Jolly  v.  Rees  (1864),  15 
C.B.IST.S.  628;  Dehenham  v.  Mellon  (1880),  6 App.  Gas.  24,  at 
p.  36;  Reneaux  v.  Tealde  (1853),  8 Ex.  680;  Remmington  v. 
Broadwood  (1902),  18  Times  L.E.  270. 

February  28.  Eiddell.,  J.A.  : — This  is  an  action  brought  by 
the  Eobert  Simpson  Company  against  a husband  and  wife  for 
the  price  of  wearing  apparel  said  to  have  been  supplied  to  the  wife. 
At  the  trial  without  a jury  before  Mr.  Justice  McEvoy,  all  parties 
were  represented  by  counsel;  the  wife  did  not  appear,  but  no  ad- 
journment of  the  trial  was  asked  for  or  had  for  that  reason — in  the 
result,  judgment  was  given  dismissing  the  action  against  the  wife 
and  in  favour  of  the  plaintiffs  against  the  husband — ^he  now 
appeals,  and  the  plaintiffs  do  not  appeal  from  the  dismissal  as 
against  the  wife. 

The  appeal  might  be  disposed  of  on  the  simple  ground  that 
there  is  no  evidence  that  the  goods  were  ever  supplied;  this 
alleged  fact  was,  indeed,  proved  as  against  the  wife  by  her  ex- 
amination for  discovery,  but  that  is  evidence  only  as  against  her 
and  not  against  the  husband : Eule  330 ; as  against  him,  the  state- 
ments made  by  his  wife  are  mere  hearsay.  It  seems  necessary 
to  mention  this  elementary  principle,  as  the  judgment  proceeds 
in  part  upon  the  evidence  of  the  wife. 

But  it  would  be  wholly  unsatisfactory  to  dispose  of  the  case 
upon  such  a ground,  as  I take  it  for  granted  that  the  evidence 
could  be  supplied  without  difficulty,  and  it  would  probably  be 
considered  a matter  of  costs  only,  and  permission  would  be  given 
to  adduce  the  missing  evidence. 

On  the  merits,  I have  some  difficulty  in  following  the  learned 
trial  Judge  both  in  his  findings  of  fact  and  his  view  of  the  law. 

The  evidence  shews  that,  husband  and  wife  living  together, 
the  wife  went  to  the  plaintiffs^  establishment  and  asked  for  a credit 
account — the  application  was  ‘Taken  by  an  application  clerk, 
from  the  lady  in  person,  and  “in  writing”  signed  by  her — this 
application  is  produced;  and,  while  what  is  apparently  her  hus- 
band’s place  of  business  is.  mentioned  as  “business  address,”  and 
apparently  the  name  of  his  firm  is  given  as  “business,”  the  applica- 
tion is  signed  by  her  in  her  own  name,  and  she  represents  her- 
self as  a property-owner;  she  also  gives  the  names  of  her  banks 
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and  of  three  merchant  firms  with  whom  she  had  accounts.  This 
application  was  passed  on  to  the  credit  manager,  and  he  gave 
instructions  to  ^^oheck  up  the  references’^  which  she  had  given 
^^and  get  the  information  satisfactory  on  which  to  pass  the  credit.” 
Letters  were  written  to  the  banks  and  merchants  concerning  her 
and  saying,  “In  applying  to  us  for  a charge-account,  Mrs.  Frank 
M.  Ruggles,  17  Castle  Frank-dri ve,  Toronto,  has  given  your  name 
as  a reference,”  and  asking  for  information  with  regard  to  “the 
financial  standing  of  the  above.”  The  replies  were  concerning  her, 
and  in  one  case  where  the  party  applied  to  had  no  information 
concerning  her,  it  was  said  that  her  husband  could  “be  considered 
a good  risk  for  reasonable  amount.”  Throughout,  the  inquiry  is 
as  to  her,  not  as  to  him.  This  information  was  transmitted  to  the 
credit  manager,  and,  as  the  result,  “Mrs.  Ruggles  was  notified  that 
the  account  had  been  opened  on  the  books.”  No  inquiry  was  made 
as  to  the  husband’s  responsibility  or  means,  and  he  was  not  notified 
of  the  opening  of  the  account;  the  credit  manager  swears  that 
the  account  was  opened  in  the  naime  of  the  wife  and  not  of  her 
husband.  The  husband  knew  nothing  of  the  account  being  opened, 
and  the  learned  trial  Judge  in  his  reasons  for  judgment,  referring 
to  the  somewhat  large  sums  of  money  the  husband  swore  he  gave 
his  wife  for  dress,  says: — 

“He  must  have  known  that  some  of  these  goods  were  coming 
into  tlie  house,  and  he  might  have  thought,  as  he  was  giving 
her  tliese  sums  of  money,  that  she  was  paying  cash  for  them.  . .” 

From  the  18th  March  to  the  25th  June,  1'928,  the  wife  was 
supplied  with  9 dresses  (not  counting  1 dress  returned),  2 gowns, 
3 suits,  and  a riding  habit;  also  14  pairs  of  hose,  3 pairs  of  shoes, 
1 of  slippers  and  1 of  pumps,  not  to  speak  of  handkerchiefs, 
gaiiiitiets,  gloves,  etc.,  on  a liberal  scale. 

The  account  being  opened  and  conducted  in  her  name,  the 
bills  were  rendered  to  her,  not  to  the  husband,  and  he  knew  nothing 
about  the  account  or  (as  he  says)  of  the  goods  being  supplied 
until  after  she  had  omitted  to  pay;  and  then,  on  the  5th  Sep- 
tember, he  was  written  to  and  his  attention  drawn  to  “the  balance 
of  Mrs.  Ruggles’  account  amounting  to  $1,056.” 

He  did  not  pay,  nor  did  she ; and  the  company  sued  both,  with 
the  result  already  stated,  that  she  escaped  and  the  husband  W'as 
saddled  with  the  account — it  is  no  great  wonder  that  he  appealed. 

His  story  is  that  he  having  an  income  from  his  firm  in  1928 
of  some  $500  a month  with  some  private  means,  his  wife  ran  some 
accounts  which  he  knew  nothing  of,  and  that,  becoming  aware  of 
them,  he  agreed  to  pay  them  on  condition  that  there  were  to  be 
no  mure  charge-accounts;  that  he  had  supplied  his  wife  with 
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sufficient  money  to  pay  all  accounts  such  as  this,  and  that  he 
had  never  seen  any  of  the  goods  supplied  or  any  parcel  from 
SimpsoiTs  in  the  house — he  did  not  know  that  his  wife  was  deal- 
ing with  Simpson’s  and  he  supposed  Simpson’s  was  a cash  firm. 

As  to  the  money  said  by  the  husband  to  have  been  paid  by  him 
to  his  wife,  the  learned  trial  Judge  does  not  think  that  he  paid 
so  much  as  he  says  he  did  for  the  purpose  he  says  he  did;  but 
that  he  did  pay  her  sums  of  money  is  taken  as  a fact  upon  which 
the  judgment  is  in  part  based — as  has  been  stated  above.  There 
-is  no  finding  that  the  amounts  paid  to  the  wife  for  the  purpose 
were  not  ample  to  pay  for  anything  which  could  be  considered 
reasonably  necessary  for  her;  and,  on  this  evidence,  I think  we 
should  find  that  the  husband  did  supply  the  wife  with  sufficient 
money  for  the  necessaries  to  which  the  law  entitles  her. 

It  seems  to  me  that  the  learned  trial  Judge  has  misconceived 
the  law  in  such  cases.  This  law  is  quite  settled  and  in  substance 
is  as  old  as  old  Fitzherbert  who,  F.N.Bi.G.  120,  says: — ^^A  man 
shall  be  charged  in  debt  for  the  contract  of  . . . his  wife,  if 

he  giveth  his  authority  to  his  wife ; otherwise  not.”  See  Eversley, 
Domestic  Relations,  4th  ed.,  p.  289.  The  authority,  as  in  all  other 
agencies,  may  be  express  by  language,  by  estoppel  by  conduct,  or 
implied.  There  is  no  question  here  of  agency  express  or  by 
estoppel ; and  the  only  method  that  can  be  suggested  is  by 
implication. 

This  implication  derives  from  the  times  when  the  wife  had 
no  money  of  her  own,  everything  was  the  husband’s — as  the  com- 
mon saying  runs,  the  husband  and  wife  were  one,  and  the  husband 
was  that  one.  The  duty  was  impressed  upon  him  in  that  state  of 
affairs  to  support  his  wife,  to  supply  her  with  necessaries,  or  as 
Bayley,  J.,  puts  it  in  Montague  v.  ‘Benedict  (1825),  3 B.  & C. 
631,  at  p.  635,  ^Vhat  is  strictly  necessary  for  her  . . support.” 

See  Eversley,  ut  supra.  This  being  the  duty  of  a husband,  in 
case  he  omits  so  to  do,  there  is  an  implication  that  the  husband 
intends  the  wife  to  take  means  to  supply  herself  with  such  neces- 
saries; and,  consequently,  he  is  considered  to  authorise  her  to 
pledge  his  credit  to  the  extent  required  for  such  supply.  This 
implication  of  law  is  for  the  benefit  of  the  wife  and  not  of  those 
who  supply  her;  the  view  of  the  supplier  as  to  the  reasonableness 
of  what  the  wife  orders  is  nihil  ad  remg  and  I am  unable  to 
follow  the  learned  trial  Judge  in  his  discussion  of  the  view  of  the 
plaintiffs  here.  We  have  no  concern  whatever  with  the  plaintiffs’ 
conception  of  the  reasonableness  of  the  demands  of  the  wife,  but 
only  wdth  whetlier  she  was  the  agent  of  her  husband  in  these  trans- 
actions. As  Eversley  well  puts  the  law: — 
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^‘The  liusbancPs  liability  may  arise  . . in  respect  of  neces- 

saries only,  from  his  improper  refusal  or  neglect  to  supply  her 
with  necessaries:^^  op.  cit.  at  p.  290^ — and  this  is  not  affected  by 
the  good  faith  or  reasonableness  of  the  persons  claiming.  ^‘This 
antJiority  on  the  part  of  the  wife  to  pledge  her  husband^s  credit 
. . . must  be  based  upon  some  substantial  conduct  of  the  hus- 
band . . . impliedly  consenting  to  be  bound.” 

That  cohabitation  alone  does  not  raise  the  presumption  of 
agency  has  long  been  decided  by  such  cases  as  Jolly  v.  Rees,  15 
C.B.N.S.  628;  Dehenham  y.  Mellon,  6 App.  Gas.  24 — and  that 
such  authority  cannot  arise  by  implication  if  he  supplies  her  with 
the  means  to  procure  her  necessaries  elsewhere  is  expressly  laid 
clown  in  the  last-named  case  at  p.  37. 

Then,  too,  it  is  to  be  remembered  that  it  is  only  for  what  is 
reasonably  necessary  that  the  implied  agency  is  given — not  for 
wljat  the  wife  may  see  fit  to  order. 

I think,  then,  that  the  judgment  appealed  from  is  wrong  for 
more  reasons  than  one.  In  the  first  place,  it  would  be  alarming 
and,  as  I think,  absurd,  to  hold  that  the  great  quantity  already 
mentioned  of  gowns  and  other  wearing  apparel  could  possibly 
by  any  stretch  of  language  be  considered  as.  necessary  for  any 
woman  living  with  her  husband  and  not  making  her  living  by 
exhibition  of  clothes. 


Then,  even  if  it  were  to  be  considered  that  these  were,  in  a 
sense,  necessaries,  it  is  clear  that  the  husband  was  supplying  his 
wife  with  money  to  pay  for  such  things;  and  there  is  nothing  to 
indicate  that  the  amount  he  paid  was  not  sufficient  for  all  real 
necessaries,  though  he  may  be  in  error  as  to  the  amount  he  did  pay 
her.  Again,  it  seems  quite  clear  that  credit  was  asked  for  and 
given  to  the  wife  alone. 

I think  that  the  appeal  must  be  allowed  and  the  action  against 
this  defendant  dismissed  with  costs  here  and  below. 


I have  thought  that  the  reasons  should  be  set  out  in  full 
although  the  law  is  text-book  law  about  which  there  can  be  no 
doubt,  by  reason  of  what  seemed  to  me  to  be  serious  misconcep- 
tions on  the  part  of  the  learned  trial  Judge.  The  following  and 
other  eases  have  been  consulted  to  see  if  what  we  considered  well 
established  law  had  been  altered  or  questioned — Miss  Gray  Ltd. 
V.  Cathmrt,  38  Times  L.E.  562;  Scott  v.  Allen,  26  0;L.R.  571; 
Ren&aux  v.  Teakle,  8 Ex.  680;  Remmington  v.  Broadwood, 
Times  L.E.  270;  Morel  Brothers  Co.  Ltd.  v.  Earl  of  Westmor-} 
land,  [1903]  1 K.B.  64,  19  Times  L.E.  43;  Oallot  v.  Nash  (1923) 
39  Times  L.E.  291;  Leake  on  Contracts;  Eversley  on  Domes^ 
Relations,  etc. 
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Mastex^  J.A.  : — Appeal  by  the  defendant  F.  M.  Ruggles  from 
the  judgment  of  McEvoy,  J.,  dated  the  23rd  November,  1929,  in 
favour  of  the  plaintiffs  for  $1,056.50  for  goods  sold  to  the  appel- 
lant’s wife.  As  against  the  wife  the  action  was  dismissed,  and  no 
appeal  has  been  taken  by  the  plaintiff  from  that  dismissal. 

During  a period  from  the  18th  March  to  the  25th  June,  1928, 
the  defendant  Ella  R.  Ruggles  purchased,  from  the  plaintiff  com- 
pany, dresses,  shoes,  stockings,  and  other  personal  clothing,  and 
during  that  period  there  was  paid  on  account  of  such  purchases, 
on  the  22nd  March,  a sum  of  $110.  Otherwise  no  payment  was 
made. 

During  this  period  the  defendant  Ella  R.  Ruggles  was  living 
in  the  city  of  Toronto  with  her  husband,  Frank  M.  Ruggles.  Un- 
happy differences  having  since  arisen  between  these  defendants, 
the  husband-defendant  declines  to  pay  the  balance  due  to  the  plain- 
tiffs for  his  wife’s  purchases. 

The  learned  trial  Judge  was  of  the  opinion  that  the  goods 
purchased  were  necessaries  for  the  wife  in  the  situation  of  life  in 
which  she  and  her  husband  were  living  at  the  time,  and  that  because 
the  husband  asserted  in  his  evidence  that  he  had  been  making  to 
his  wife  an  allowance  of  $250  a month,  for  this  very  purpose, 
thereby  there  was  established  the  fact  that  he  desired  her  to  dress 
in  the  style  called  for  by  the  purchases  in  question,  and  that  there- 
fore they  were  necessaries,  and  largely  for  that  reason  he  held  that 
the  husband  was  liable. 

I am  unable  to  concur  in  the  view  so  expressed  in  the  'Court 
below. 

A consideration  of  the  evidence  which  was  adduced  at  the  trial 
convinces  me  that  the  wife  had  no  express  or  implied  authority 
to  pledge  her  husband’s  credit;  that  the  articles  supplied  were 
extravagances  and  were  not  necessaries;  and  that  the  plaintiffs 
gave  credit  to  the  wife  and  not  to  the  husband. 

The  law  on  the  subject  is  well  settled,  and  I only  refer  to  the 
recent  case  of  Callot  v.  Nash,  39  Times  L.R.  291,  where  the  facts 
and  circumstances  are  not  very  dissimilar  from  those  existing  in 
the  present  case. 

For  these  reasons  I would  allow  the  appeal  and  dismiss  the 
action  with  costs  against  the  respondents. 

Fisher,  J.A. : — The  plaintiffs  sue  the  defendant  and  his  wife 
for  goods  supplied  between  the  18th  March,  1928,  and  the  25th 
June,  1928.  The  wife  did  not  appear  at  the  trial  and  the  action 
was  dismissed  as  against  her  and  judgment  entered  against  the 
appellant  for  the  sum  of  $1,056.60.  The  plaintiffs  claim  that  the 
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goods  supplied  were  necessaries,  and  therefore  the  husband- 
defendant  must  pay. 

It  appears  that  on  the  19th  March,  1928,  the  wife  made  written 
application  for  the  opening  of  a charge-account  with  the  plaintiff 
company.  In  the  application  the  wife  declared  that  she  was  the 
owner  of  a residence,  7 Castle  Frank-road,  Toronto,  and  had  a 
bank-account  in  a branch  of  the  Royal  Bank.  The  application, 
which  was  signed  by  the  wife,  concludes  with  the  following  sen- 
tence : hereby  make  application  for  a charge-account  with  the 

Robert  Simpson  Company  Limited,  subject  to  their  terms  of  set- 
tlement in  full  by  the  10th  of  month  following  purchase.”  The 
evidence  is  that  the  plaintiffs  made  some  inquiries  and  then  gave 
the  wife  an  approximate  limit  of  credit  of  $300. 

At  the  time  the  goods  were  purchased,  the  defendants  were  liv- 
ing together  as  man  and  wife,  and  at  the  time  this  action  was 
commenced  they  were  living  separate  and  apart. 

It  is  admitted  that  the  plaintiffs  never  rendered  an  account  to 
the  husband  for  any  of  the  items  sued  for,  and  the  first  notifica- 
tion the  plaintiffs  gave  the  husband  was  in  a letter  dated  the  5th 
September,  1928,  demanding  payment  of  the  account,  and  the 
appellant  states  that  he  knew  nothing  about  the  transactions  until 
he  received  that  letter.  There  is  no  evidence  that  the  husband 
knew  anything  about  the  charge-account,  but  there  is  some  evi- 
dence that  the  husband  during  this  purchasing  period  gave  his  wife 
considerable  spending  money. 

The  learned  trial  Judge  supported  his  judgment  on  the  fol- 
lowing grounds : that  the  husband  at  the  time  this  account  was 
incurred  had  ample  money  to  pay  it,  not  only  from  his  income  but 
from  his  business;  that  he  was  living  in  a very  pretentious  way, 
driving  a big  car,  and  conducting  himself  in  the  manner  of  a 
wealthy  man,  and  that  he  expected  his  wife  to  conduct  herself  in 
the  manner  of  a wealthy  man’s  wife ; that  it  was  a reasonable  bill 
to  allow  the  wife  to  run,  because  the  husband  had  sworn  he  was 
giving  his  wife  $250  per  month  to  take  care  of  this  kind  of  thing; 
that  the  plaintiffs  had  acted  reasonably  and  not  carelessly  in  sell- 
ing their  goods  to  the  wife,  and  that  the  goods  supplied  were  neces- 
sities, considering  the  station  of  life  in  which  the  husband  and  wife 
were  living. 

With  respect,  I am  of  opinion  that  the  judgment  cannot  be  sup- 
ported on  any  of  those  grounds  or  on  any  other  ground.  The 
^‘^charge-account”  was  opened  with  the  wife  alone  after  the  plain- 
tiffs had  secured  the  wife’s  signature  to  the  application,  and  were 
satisfied  with  her  statements  that  she  was  the  owner  of  a residence 
in  Castle  Frank-road,  had  a bank-account,  and  was  the  wife  of  a 
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mining  broker,  and  it  was  to  her  that  they  extended  the  credit  and 
that  they  expected  her  to  pay.  This  conclusion  is  strengthened 
by  the  fact  that  the  plaintiffs  did  not  render  any  account  to  or  noti- 
fy the  husband  of  any  of  the  purchases  until  the  month  of  Septem- 
ber. It  is  to  be  observed  that  the  application  provides  that  the 
luife  must  comply  with  the  plaintiffs'  terms  of  settlement  as  to 
payment  to  he  made  in  full  the  following  mouth,  clearly  indicating 
to  my  mind  that  the  wife  was  the  one  to  whom  the  plaintiffs  looked 
for  payment,  and  it  will  also  be  noted  that,  according  to  the  evi- 
dence, they  limited  the  credit  at  the  time  the  charge-account  was 
opened  to  the  sum  of  $300. 

I do  not  think  it  ever  entered  into  the  minds  of  those  who 
negotiated  with  the  wife  when  the  account  was  opened  that  they 
might  hold  the  husband  liable  because  of  the  fact  that  the  pur- 
chases to  be  subsequently  made  were  ^‘'necessities.^^  I think  that 
was  a matter  which  arose  only  after  the  plaintiffs  found  what  kind 
of  a woman  they  had  been  dealing  with. 

It  appears  to  me  that  the  plaintiffs  were  satisfied  to  extend 
credit  to  the  wife  simply  because  she  lived  and  owned  a house  in 
what  is  termed  a fashionable  district,  was  the  wife  of  a broker,  and 
had  her  own  banking  account.  To  hold  that  a husband  is.  liable 
if  the  wife  does  not  pay,  simply  because  the  purchases  were  made 
by  a wife  and  therefore  of  necessity  must  be  ^^necessaries,”  would  be 
to  impose  on  a husband  a liability  that  it  was  never  intended  he 
should  assume.  Apparently  the  plaintiffs  kept  no  check  whatever 
on  the  purchases  made  by  the  wife,  as  we  find  that  during  the 
period,  about  two  and  a half  months,  the  company  sold  her — 
amongst  other  articles — 16  dresses,  including  a riding  habit,  12 
pairs  of  hose,  and  6 pairs  of  boots,  one  pair  costing  about  $23. 
One  would  have  thought  that  these  unusual  purchases,  in  so  short 
a period,  would  have  attracted  the  special  attention  of  the  com- 
pany and  raised  some  doubt  as  to  whether  the  articles  purchased 
were  in  fact  necessities  and  chargeable  to  the  husband  and  have 
caused  them  to  take  the  matter  up  with  the  husband. 

I think  the  present  difficulty  to  some  extent  has  arisen  in  con- 
sequence of  large  departmental  and  other  shops  encouraging  cus- 
tomers to  open  what  is  now  commonly  known  as  a ^^general  charge- 
account.”  These  accounts  are,  no  doubt,  a great  convenience  and 
comfort  to  the  customer  as  well  as  of  benefit  to  the  merchant  in 
retaining  the  customer,  and,  as  long  as  the  credit  lasts,  an  added 
incentive  to  make  purchases,  but  merchants  opening  these  accounts 
• — and  especially  with  married  women — should  understand  that, 
without  some  safeguard,  there  is  considerable  risk  because  there 
will  be  nothing  to  prevent  the  same  wife  opening — say  as  many  as 
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a half-dozen  of  these  accounts — with  other  shops,  and  then  pro- 
ceed, as  the  wife  in  this  case  did,  on  a saturnalia  of  purchasing 
goods  of  one  kind  or  another,  to  the  value  of  thousands  of  dollars, 
and  at  that  ver}^  time  it  may  be  that  the  husband  was  making  his 
wife  a comfortable  spending  allowance  to  take  care  of  her  neces- 
sities. 

It  may  be  quite  true  that  some  married  women  would  resent 
being  asked  to  get  their  husband^s  written  consent  to  a ^Tharge- 
account,^^  and  that  some  husbands  would  resent  any  merchant 
notifying  them  about  their  wives’  charge-accounts,  but  business 
delicacy  might  lead  to  business  loss,  and,  unless  something  of  this 
kind  is  resorted  to,  the  merchant  must  assume  the  risk  if  the  hus- 
band disputes  liability. 

It  seems  to  me  idle  to  argue  that,  simply  because  a man  lives  in 
a certain  section  of  the  city,  drives  an  automobile,  and  is  engaged 
in  a brokerage  business  or  any  other  kind  of  business,  that  licenses 
a merchant  to  sell  to  a married  woman  anything  she  may  wish  to 
purchase  and  the  husband  must  pay. 

I think  the  law  applicable  to  the  facts  in  the  present  case  is  to 
be  found  in  Montague  v.  Benedict,  3 B.  & C.  at  p.  637,  wherein 
Holroyd,  J.,  stated : — 

^AVhere  a tradesman  takes  no  pains  to  ascertain  whether  the 
necessity  exists  or  not,  he  supplies  the  articles  at  his  own  peril; 
and  if  it  turn  out  that  the  necessity  does  not  exist,  the  husband 
is  not  responsible  for  what  may  be  furnished  to  his  wife  without 
his  knowlege.  Where  a tradesman  provides  articles  for  a person 
Avhom  he  knows  to  be  a married  woman,  it  is  his  duty,  if  he  wishes 
to  make  the  husband  responsible,  to  inquire  whether  she  has  her 
husband’s  jauthority  or  not ; for  where  he  chooses  to  trust  her,  in  the 
expectation  that  she  will  pay,  he  must  take  the  consequences  if  she 
does  not.  If  it  turn  out  that  she  did  act  under  the  authority  of  her 
husband,  when  she  gave  the  orlers,  he  will  be  liable,  but  otherwise 
he  will  not.  If  we  were  to  hold  that  he  would,  no  man  in  any 
case  would  be  safe,  if  the  wife  chose  to  say  that  she  had  the  author- 
ity of  her  husband.” 

Supposing,  for  example,  that  a husband  is  in  receipt  of  a salary 
of  say  ten  or  twelve  thousand  per  year,  and  has  no  other  source 
of  income,  and  that  the  whole  of  his  salary  is  being  absorbed  in 
living  expenses,  is  the  husband  to  be  held  liable  simply  because 
the  wife  enters  into  a contract  with  a merchant,  without  her 
husband’s  consent,  for  goods  supplied  upon  the  supposition  or  pre- 
tence that  they  are  necessaries?  If  so,  it  would  be  in  the  power 
of  the  wife  to  ruin  her  husband  financially. 


LXV.] 


ONTARIO  LAW  REPORTS. 


199 


The  onus  of  proving  that  the  articles  sold  were  in  fact  necessi- 
ties rests  on  the  plaintiff  company  and  they  have  not  satisfied  that 
onus.  It  is  quite  possible*  that  the  wife  had^  for  all  the  Court 
knows,  at  the  time  these  purchases  were  made — even  for  a woman 
of  her  apparent  social  standing — an  abundance  of  the  very  articles 
she  purchased  during  these  two  and  a half  months,  and,  if  she  had, 
why  should  the  husband  again  be  called  upon  to  pay  ? 

In  support  of  my  conclusions  I do  not  think  it  necessary  to  go 
through  the  long  line  of  cases  establishing  the  principle  on  which 
-the  authority  of  a wife  to  pledge  the  credit  of  her  husband  rests, 
but  reference  may  be  had  to  Miss  Gray  Lid.  v.  Oath  cart,  38  Times 
L.R.  562,  Oallot  v.  Nash,  39  Times  L.R.  291,  and  Debenham  v. 
Mellon^  6 App.  Cas.  21. 

In  this  case  I find  that  the  contract  was  made  with  the  wife 
and  it  was  she  to  whom  the  plaintiffs  extended  credit  and  looked 
for  payment;  that  the  plaintiffs  have  not  satisfied  the  onus  of 
shewing  that  the  goods  purchased  were  necessities;  that  the  hus- 
band had  no  knowledge  whatever  of  the  charge-account  having  been 
opened  with  the  plaintiffs,  or  that  they  were  supplying  her  with 
these  goods;  and  that  the  husband  had,  during  the  period  these 
were  purchased,  furnished  his  wife  with  sufficient  money  to  pay 
for  such  necessities  as  she  was  entitled  to  purchase. 

The  appeal  will  be  allowed  and  the  action  against  the  defendant 
husband  dismissed  with  costs  here  and  below. 

Orde,  J.A.,  agreed  in  the  result. 

Appeal  allowed. 


[APPELLATE  DIVISION.] 

Rex  y.  Red  Line  Ltd. 

Municipal  Corporations — Agreement  detween  City  Corporation  and 
Street  Railway  Company — Prevention  of  Competition — By-law  of 
City — Conviction  for  Breach  of — Sight-seeing  ’Bus  Carrying  Pas- 
sengers— Exception  in  By-law — Whether  Competing  Company  with- 
in— Route  of  Vehicle. 

On  the  25th  January,  1924,  an  agreement  was  made  between  the  Cor- 
poration of  the  City  of  Ottawa  and  the  Ottawa  Electric  Railway 
Company,  and  was  confirmed  and  validated  by  14  Geo.  V.  ch.  143 
(Ont.)  and  by  14  & 15  Geo.  V,  ch.  84  (Dom.)  The  agreement  pro- 
vided, inter  alia,  for  the  operation  by  the  railway  company  of  pas- 
senger motor-’busses  over  the  city’s  streets;  that  (clause  1(d))  the 
words  “transportation  system”  in  the  agreement  should  mean  any 
system!  for  the  operation  of  electric  cars  and  motor-’busses,  but 
should  not  include  vehicles  chartered  for  special  trips,  such  as  cabs 
and  taxicabs;  that  (clause  8(a))  the  railway  company  should  have 
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an  exclusive  franchise  during  the  term  of  the  agreement  to  con- 
struct, maintain  and  operate  within  the  limits  of  the  city  a trans- 
portation system,  the  companj^  not  to  be  subject  to  competition  in 
the  business  of  transporting  passengers, •whether  by  motor-’busses  or 
otherwise;  that  (clause  8(c))  the  railway  company  will  not  object 
to  the  operation,  within  the  limits  of  the  city,  of  motor-’busses  run- 
ning between  any  point  within  one-quarter  mile  of  the  city-hall 
and  towns  and  villages  outside  the  limits,  but  no  such  motor-’bus 
shall  convey  passengers  from  one  point  within  the  city  limits  to 
another  point  therein.  A by-law  was  passed  by  the  city  council  on 
the  6th  August,  1924,  reciting  the  provisions  of  clauses  8 (a)  and 
(c)  of  the  agreement  and  practically  repeating  them  in  the  enacting 
part  of  the  by-law;  clause  3 of  the  by-law  corresponding  with  clause 
8 (c)  of  the  agreement.  The  defendant  company  was  convicted  by 
a police  magistrate  for  that  it  did  on  the  26th  July,  1929,  unlaw- 
fully compete  with  the  railway  company,  within  the  city  limits, 
in  its  business  of  transporting  passengers  for  hire,  contrary  to  the 
by-law.  On  the  day  mentioned  the  defendant  company  operated  a 
sight-seeing  motor-’bus  from  a hotel  in  the  city,  within  a quarter 
of  a mile  from  the  city-hall,  through  the  city  streets  into  the  neigh- 
boring townships,  through  an  incorporated  village,  into  the  Province 
of  Quebec,  and  then  by  another  bridge  to  the  city  and  back  to  the 
hotel.  The  passengers  all  embarked  at  the  hotel,  and  each  paid  a 
fare  of  $1  for  the  round  trip.  The  ’bus  did  not  stop  to  take  on  or 
put  off  passengers  from  the  time  it  left  the  hotel  till  it  returned 
to  it.  The  railway  company  operated  a sight-seeing  ’bus  from  the 
same  hotel  which  followed  the  same  route  and  charged  the  same 
fare: — 

Held,  that,  upon  the  proper  construction  of  the  by-law  and  agreement, 
the  defendant  company  was  competing  with  the  railway  company. 

2.  That  the  defendant  company’s  ’bus  was  not  chartered  for  a special 
trip. 

3.  That  the  trip  described  came  within  clause  3 of  the  by-law  and  was 
therefore  lawful. 

The  conviction  was  quashed. 

An  appeal  by  the  defendant  company  from  its  conviction  by 
the  Police  Magistrate  for  the  City  of  Ottawa  for  breach  of  a by-law 
of  the  city.  The  appeal  was  upon  a case  stated  by  the  magistrate. 
See  Bex  v.  Bed  Line  Ltd.  (1930),  ante  11. 

February  10.  The  appeal  was  heard  by  Latchfoed,  C.J., 
Riddell,  Masten,  Okde,  and  Fishee,  JJ.A. 

B.  H.  Farm  enter,  K.C.,  for  the  appellant  company,  contended 
that  it  was  not  competing  with  the  Ottawa  Electric  Railway  Com- 
pany in  its  business  of  transporting  passengers  for  hire,  contrary 
to  the  provisions  of  by-law  5806  of  the  City  of  Ottawa.  The  fare 
charged  by  the  appellant  company  was  $1  per  trip,  whereas  the 
railway  company  charged  a fare  of  only  7 cents  per  trip.  By  an 
agreement  entered  into  between  the  Corporation  of  the  City  of 
Ottawa  and  the  railway  company  in  1924  (see  the  Ontario  Act 
(1924)  14  Greo.  V.  ch.  143,  and  the  Dominion  Act  (1924)  14  & 
]5  Geo.  V.  ch.  84)  the  railway  company  was  granted  a franchise 
(clause  8(u))  to  operate  a transportation  system  within  the  limits 
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of  the  City  of  Ottawa.  The  appellant  company  was  carrying  on 
an  interurban  service,  and  this  is  entirely  without  the  ambit  of 
the  franchise.  The  appellant  company  was  not  ^Transporting’’ 
passengers.  It  was  not  conveying  passengers  from  one  point  within 
the  city  limits  to  another  point  therein.  It  merely  takes  pas- 
sengers from  one  point  within  the  city  and  brings  them  back  to  the 
same  point.  The  business  being  carried  on  by  the  appellant  com- 
pany comes  within  the  exception  of  danse  l{d)  of  the  agreement, 
which  states  that  transportation  system  shall  not  include  vehi- 
cles chartered  for  special  trips.” 

Redmond  Quain,  for  F.  D.  Burpee,  the  private  prosecutor, 
respondent,  contended  that  it  is  common  knowledge  that  the  Ottawa 
Electric  Eailway  Company  carries  on  a sight-seeing  business,  and 
so  the  appellant  company  was  competing  with  the  railway  company. 
The  appellant  company  was  transporting  passengers,  and,  by  the 
provisions  of  the  franchise  granted  to  the  railway  company,  it 
alone  could  operate  a transportation  system  within  the  city  limits. 
The  appellant  company  did  convey  passengers  from  one  point 
within  the  city  limits  to  another  point  therein.  In  order  for  there 
to  be  competition  it  is  not  necessary  for  the  appellant  company 
to  be  carrying  on  the  same  business  as  is  carried  on  by  the  rail- 
way company.  It  is  sufficient  if  it  is  engaged  in  some  business 
which  affects  the  business  being  carried  on  by  the  railway  com- 
pany. The  business  being  conducted  by  the  Eed  Line  Ltd. 
does  affect  the  business  of  the  railway  company.  The  appellant 
company  does  not  come  within  the  exception  of  clause  1(d)  of  the 
agreement.  This  clause  permits  chartered  vehicles,  such  as  cabs 
and  taxi-cabs,  to  operate  within  the  city  limits,  but  motor-’busses 
are  not  within  this  class. 

February  28.  The  judgment  of  the  Court  was  read  by  Orde, 
J-A. : — This  appeal  comes  to  us  by  way  of  a case  stated  by  the 
Police  Magistrate  for  the  City  of  Ottawa  under  the  combined  oper- 
ation of  sec.  3 of  the  Summary  Convictions  Act  of  Ontario,  E.S.O. 
1927,  ch.  121,  and  sec.  761  of  the  Criminal  Code  of  Canada. 

The  appellant,  an  incorporated  company,  was  convicted  upon 
the  complaint  that  on  the  26th  July,  1929,  it  did  unlawfully  com- 
pete with  the  Ottawa  Electric  Eailway  Company  within  the  limits 
of  the  City  of  Ottawa  in  its  business  of  transporting  passengers 
for  hire,  contrar}^  to  the  provisions  of  by-law  IsTo.  5806  of  the  City 
of  Ottawa,  and  was  fined  $10  and  $2  costs. 

The  material  facts  as  set  forth  in  the  stated  case  are  as  fol- 
lows : — 
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On  the  day  in  question  the  accused  operated  a sight-seeing 
motor-^bus  from  the  Chateau  Laurier  Hotel  in  the  city  of  Ottawa, 
which  is  within  one  quarter  of  a mile  from  the  city-hall  of  that 
city.  After  leaving  the  hotel,  the  ^bus  travelled  easterly  and  north- 
easterly  over  several  city  streets  and  beyond  the  city  limits  into  the 
township  of  Oloucester,  then  through  the  incorporated  village  of 
Eockcliffe,  again  into  the  township  of  Gloucester,  and  then  into 
the  city  of  Ottawa,  then  westerly  and  south-westerly  and  north- 
westerly across  the  city  by  a different  route  from  that  taken  at  the 
start,  and  again  across  the  north-westerly  boundary  of  Ottawa  into 
the  township  of  Hepean,  then  across  the  Ottawa  river  into  the 
Province  of  Quebec  to  the  Aylmer-road,  then  along  the  Aylmer- 
road  to  the  city  of  Hull,  in  that  Province,  and  then  by  another 
bridge  to  the  city  of  Ottawa,  and  back  to  the  Chateau  Laurier.  The 
passengers  all  embarked  at  the  hotel  and  each  paid  a fare  of  $1  for 
the  round  trip.  The  ’hus  did  not  stop  to  take  on  or  pnt  off  pas- 
sengers from  the  time  it  left  the  hotel  until  it  returned  to  the  hotel. 

The  Ottawa  Electric  Railway  Company  also  operates  a sight- 
seeing ’bus  from  the  Chateau  Laurier  which  follows  the  same  route 
as  that  taken  by  the  Red  Line,  and  charges  $1  per  passenger  for 
the  round  trip. 

The  by-law  in  question  was  passed  to  carry  out  the  terms  of  an 
agreement  between  the  Corporation  of  the  City  of  Ottawa  and  the 
Ottawa  Electric  Railway  Company,  dated  the  25th  January,  1924, 
which  was  confirmed  and  validated  by  the  Ontario  Legislature  by 
14,  Geo.  V.  ch.  143,  and  by  the  Dominion  Parliament  bv  14  & 15 
Geo.  Y.  ch.  84. 


The  agreement  extended  the  term  of  the  railway  company’s 
franchise,  and  provided,  among  other  things,  for  the  extension  of 
its  railway  lines  over  several  additional  city  streets.  It  also  pro- 
vided for  the  first  time  for  the  operation  by  the  company  of  pas- 
senger motor-’busses  over  the  city’s  streets.  Those  portions  of  the 
agreement  which  have  any  direct  hearing  upon  the  question  raised 
here  are  the  following : — 

Clause  1.  Hn  this  agreement,  unless  the  context  shall  other- 
wise require,  the  words : 

^‘{d)  ^Transportation  system’  shall  mean  any  syst^m  for  the 
operation  of  electric  cars,  either  on  metal  tracks  or  without  tracks, 
or  for  the  operation  of  motor-’busses  by  gasoline,  electricity,  or 
other  power,  except  the  force  of  animals,  and  any  system  for  the 
operation  of  vehicles  for  the  carriage  of  passengers,  but  shall  not 
include  vehicles  chartered  for  special  trips,  such  as  cabs  and  taxi- 
cabs.” 
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‘‘Clause  S{a)  : The  company  shall  have  and  may  exercise,  dur- 
ing the  term  of  this  agreement,  and  of  the  said  agreement  of  June 
28th,  1893,  and  of  any  extension  or  renewal  thereof,  an  exclusive 
franchise  to  construct,  complete,  maintain  and  operate  within  the 
limits  of  the  city,  as  such  limits  may  be  from  time  to  time,  a 
transportation  system,  on  the  company's  present  lines  and  any 
extensions  or  additions  thereto,  it  being  the  intention  of  the  par- 
ties hereto  that  the  company  shall  not  be  subject  to  competition  in 
its  business  of  transporting  passengers,  whether  such  competition 
be  in  the  nature  of  motor-’busses  or  otherwise. 

“(&)  The  city  will  not  oppose  applications  by  the  company  for 
privileges  to  be  exercised  beyond  the  limits  of  the  city  as  such  limits 
may  be  from  time  to  time. 

“(c)  The  company  will  not  object  to  the  operation,  within  the 
limits  of  the  city,  as  such  limits  may  be  from  time  to  time,  of 
motor-Tusses  running  between  any  point  within  one-quarter  mile 
of  the  city-hall  and  towns  and  villages  whether  incorporated  or 
unincorporated  outside  the  said  limits,  but  no  such  motor-’bus 
shall  convey  passengers  from  one  point  within  the  said  city  limits 
to  another  point  therein. 

“(J.)  The  city  shall  pass  such  by-laws  as  the  company  may  re- 
quest and  as  it  lawfully  may,  to  enable  the  company  to  enforce  the 
provisions  of  subclauses  (a)  and  (c)  of  this  clause,  but  the  city 
shall  not  be  obliged  to  enforce  such  provisions.” 

By-law  5806,  under  which  this  conviction  was  made,  was  passed 
on  the  6th  August,  1924.  It  recites  the  provisions  of  paragraphs 
a and  c of  clause  8 of  the  agreement,  and  then  enacts  as  follows : — 

“1.  The  word  ‘person^  in  this  by-law  shall  include  a firm  and  a 
corporation.  , 

“2.  Subject  to  clause  3 hereof,  no  person  shall  compete  with  the 
said  company  within  the  limits  of  the  city,  as  such  limits,  may  be 
from  time  to  time,  in  its  business  of  transporting  passengers  for 
hire,  whether  such  competition  be  in  the  nature  of  motor-’busses  or 
otherwise,  but  this  shall  not  apply  to  the  operation  of  vehicles  char- 
tered for  special  trips  such  as  cabs  and  taxi-cabs. 

“3.  Nothing  herein  contained  shall  prevent  the  operation  within 
the  limits  of  the  city,  as  such  limits  may  be  from  time  to  time,  of 
motor -’busses  running  between  any  point  within  one-quarter  mile 
of  the  city-hall,  and  towns  and  villages,  whether  incorporated  or 
unincorporated,  outside  the  said  limits,  but  no  such  motor-’bus 
shall  convey  passengers  from  one  point  within  the  said  city  limits 
to  another  point  therein.” 

Then  follow  some  other  provisions  not  pertinent  here,  and  the 
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customary  provisions  for  fine  and  imprisonment  fon  default  in 
payment. 

The  question  raised  by  the  case  stated  by  the  magistrate  is  as 
follows : — - 

^^The  question  upon  which  the  opinion  of  the  Court  is  desired 
is  whether  I came  to  a correct  determination  in  point  of  law  and  if 
not  what  should  be  done  in  the  premises.’’ 

Counsel  for  the  Red  Line  attacked  the  conviction  upon  three 
grounds : — 

1.  That  the  Red  Line  sight-seeing  passenger  ’bus  was  not  com- 
peting Avith  the  raihvay  company,  upon  a proper  construction  of 
the  by-laAV  and  the  agreement. 

2.  That  the  ’bus  Avas  chartered  for  a special  trip. 

3.  That  the  ’bus  was  operating  between  a point  within  one- 
quarter  of  a mile  from  the  city-hall  and  one  or  more  villages  out- 
side the  limits  of  the  city  and  did  not  convey  passengers  from  one 
point  Avithin  the  city  limits  to  another  point  therein. 

Upon  the  first  point  Mr.  Parmenter  argued  that,  as  by  the  j 
agreement  between  the  city  and  the  railway  company  the  rate  of  ! 
fare  is  limited  to  5 cents  for  adults,  3 cents  and  2 cents  for  chil- 
dren, and  10  cents  after  midnight  (since  slightly  increased  by  the  i 
authority  of  the  Raihvay  Board,  it  was  stated  by  counsel),  the 
operation  of  a sight-seeing  ’bus  at  the  rate  of  $1  per  passenger  for  ' 
a round  trip  could  not  be  considered  competition  at  all.  ; 

If  the  force  of  this  argument  rests  in  the  mere  difference  in  i 
fares,  it  is  fraught  Avith  some  danger  if  acceded  to,  because''  it  i 
might  then  be  thought  to  justify  the  carriage  of  passengers  by 
motor-’busses  from  and  to  different  points  within  the  city  limits 
along  the  same  streets  as  those  occupied  by  the  railway  company’s  i 
tracks  so  long  as  the  fares  charged  exceeded  those  charged  by  the  i 
railway  comjDany.  I think  it  is  fairly  clear  that  any  such  business  ' 
would  come  into  direct  conflict  with  the  railway  company’s  exclu-  ‘ 
sive  franchise  under  clause  S{a)  of  the  agreement  and  clause  2 of 
the  by-laAV. 

If  the  raihvay  company’s  business  were  limited  to  the  carriage  i 
of  passengers  within  the  city  at  the  ordinary  limited  rates,  the 
argument  that  the  carriage  of  people  on  long  round  trips  out  of  j 
OttaAva  and  back  again  could  not  be  regarded  as  competing  thereat 
with,  would  be  a poAverful  one.  But  the  fact  that  the  raihvay  com^^ 
pany  also  operates  a sight-seeing  ’bus  service  over  the  same  route' 
as  that  of  the  Red  Line  service  places  the  question  of  competition 
upon  a different  footing.  The  two  services  do  undoubtedly  com- 
pete with  each  other,  and  the  question  would  then  resolve  itself  ; 
into  whether  or  not  the  raihvay  company’s  sight-seeing  ’bus  service 
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is  within  the  terms  and  scope  of  the  agreement  and  the  by-iaw.  Apf>~T>w. 
That  question  is  by  no  means  an  easy  one  to  answer,  and,  as  this 
case  can  be  determined  upon  other  grounds,  I prefer  not  to  deal 
with  this  ground  until  it  becomes  necessary  to  do  so.  -y. 

2.  Was  the  Red  Linens  ^bus  chartered  for  a special  trip?  The 

trip  was  special  in  the  sense  that  it  had  a definite  point  of  depar- 1 

ture  and  return  and  covered  a specified  route.  But  the  point  of 
departure  and  return  and  the  route  were  fixed  by  the  Red  Line 
and  not  by  the  passengers,  and  the  particular  trip  was  part  of  a 
regular  sight-seeing  service.  How  many  passengers  there  were  on 
the  trip  in  question  does  not  appear,  but  there  was  no  chartering, 
as  I understand  that  term.  Each  passenger  took  his  seat  and  paid 
his  fare.  There  was  no  engaging  of  the  ’bus  by  the  passengers  as 
a group.  The  driver  of  the  ’bus  was  in  control  and  he  was  not 
subject  to  the  orders  of  any  or  all  of  the  passengers.  In  that 
respect  the  relationship  of  the  ’bus  owner  or  driver  and  the  pas- 
sengers would  be  quite  unlike  that  which  arises  when  one  engages 
a cab  or  taxi-cab.  The  driver  is,  in  such  case,  under  the  control  of 
the  hirer.  And  the  same  thing  would  apply  to  the  hiring  or  char- 
tering of  a large  ’bus  by  a group  of  people  acting  together  or 
through  the  agency  or  medium  of  one  of  their  number.  There  was 
no  such  hiring  of  the  ’bus  here.  In  my  opinion,  the  ’bus  was  not 
chartered  for  a special  trip  within  the  meaning  of  the  by-law. 

3.  The  ’bus  did  start  from  a point  within  one-quarter  of  a mile 
from  the  city-hall^  and  did  go  beyond  the  city  limits  and  into  one 
village  at  least,  namely,  the  village  of  Rockcliffe  Park,  to  say  noth- 
ing of  the  fact  that  it  also  crossed  the  Ottawa  river  and  went 
through  the  city  of  Hull,  in  the  Province  of  Queibec. 

Mr.  Quain  argues  that  the  permission  given  by  clause  3 of  the 
by-law  only  applies  to  a ’bus  service  which  plies  backwards  and 
forwards  between  the  city  and  one  or  more  towns  and  villages  for 
the  purpose  of  taking  passengers  from  one  point  to  another  on 
that  route,  and  cannot  be  extended  to  a service  which  does  not  stop 
at  or  let  off  passengers  at  any  of  such  towns  or  villages,  but  merely 
passes  through  them.  I cannot  follow  this  reasoning  at  all.  It 
it  quite  clear  that  the  carriage  of  passengers  from  a point  within 
cne-quarter  of  a mile  of  the  city-hall  to  Rockcliffe  Park  by  motor- 
’bus  is  permitted,  even  if  it  comes  into  direct  competition  with  the 
railway  company’s  electric  street-car  service  to  that  village.  If 
that  is  so,  does  the  fact  that  the  ’bus  passes  on  and  lets  off  no  pas- 
sengers at  Rockcliffe  affect  the  matter  ? If  it  does,  all  that  the 
Red  Line  need  do  is  to  split  the  fare  for  the  round  trip,  so  that 
part  of  it  would  cover  the  trip  from  the  Chateau  Laurier  to  Rock- 
cliffe Park  back  to  the  Chateau.  Is  the  question  whether  or  not 
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tills  type  of  service  is  within  the  exception  to  be  reduced  to  such  an 
absurdity  as  this?  In  my  judgment,  the  trip  in  question  came 
within  clause  3 of  the  by-law  and  was  therefore  lawful. 

Mr.  Quain  raised  two  points  which  may  be  disposed  of  in  a few 
words.  The  first  was  that,  as  para,  (c)  of  clause  8 of  the  agree- 
ment and  clause  3 of  the  by-law  spea.k  of  ^Towns  and  villages”  in 
The  plural,  there  must  be  at  least  two  such  municipalities  outside 
the  city  touched  by  the  service,  and  that  going  to  or  through 
Rockclitfe  Park  was  not  enough.  This  contention  stopped  too  short 
of  its  logical  conclusion,  for,  if  sound,  it  would  require  at  least 
four  such  municipalites,  that  is,  at  least  two  towns  and  at  least 
two  villages.  But  of  course  the  answer  to  this  argument  is  that  in 
agreements  and  by-laws  of  this  character  the  plural  includes  the 
singular. 

The  other  point  would  be  amusing,  and  would  not  deserve  to  be 
mentioned,  were  it  not  that  it  was  raised  quite  seriously.  It  was 
that,  as  the  sight-seeing  Tus  was  not  shewn  to  have  stopped  on  its 
return  to  the  Chateau  Laurier  at  the  exact  spot  where  the  pas- 
sengers embarked,  the  passengers  were  therefore  carried  from  one 
point  in  the  city  to  another  point  therein,  though  they  might  really 
be  no  more  than  a foot  or  two  apart,  and  notwithstanding  the  fact 
that  the  journey  from  one  point  to  the  other  had  in  fact  covered 
several  miles ! I think  the  exclamation  point  which  I have  just 
placed  at  the  end  of  that  sentence  sufficiently  answers  the  argument. 

In  my  opinion  the  question  submitted  by  the  magistrate  should 
be  answered  in  the  negative,  and  the  conviction  ought  to  be  quashed. 

Appeal  allowed. 


[APPELLATE  DIVISION.] 

Holliday  v.  Turnek. 

Contract — Alleged  Agreement  l)y  Mother  to  Devise  Property  to  Daughter 
— Action  by  Daughter  after  Mother's  Death  to  Enforce  Contract 
against  her  Estate — Evidence — Failure  of  iDaughter  to  Induce  Be- 
lief in  her  Story — Absence  of  Corroboration — Evidence  Act,  R.S.O. 
1927,  ch.  107 „ sec.  11 — Alternative  Claim  for  Improvements,  Ser-i 
vices,  and  Moneys  Expended.  1 

The  mother  of  the  plaintiff  made  a will  by  which  she  devised  certain* 
land  with  a house  upon  it  to  the  plaintiff,  who  was  at  that  time  4 
living  in  it  with  her  husband.  Before  the  will  was  made,  according^ 
to  the  plaintiff’s  story,  her  husband  wished  to  live  elsewhere,  and 
her  mother  said:  “Do  not  leave:  stay  on  here  and  fix  this  house  up 
and  I will  leave  it  to  my  daughter  F.”  (the  plaintiff)  “at  my  death.” 

; The  husband  and  wife  stayed  on  and  made  improvements,  as  the 
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plaintiff  said,  relying  on  the  promise,  and  the  mother  made  the  will 
leaving  the  property  to  the  plaintiff.  Subsequently  the  nnother  made 
a new  will  leaving  the  property  to  another  daughter.  The  plaintiff 
brought  this  action  against  the  executor  and  the  beneficiary  named 
in  the  later  will,  substantially  for  specific  performance  of  the  agree- 
ment which  she  alleged — that  the  mother  would  devise  the  property 
to  the  plaintiff — or  in  the  alternative  for  repayment  of  moneys  ex- 
pended on  the  strength  of  the  existence  of  the  agreement.  The 
plaintiff’s  story  was  not  believed  by  the  trial  Judge;  and  he  was 
also  of  opinion  that  it  lacked  the  corroboration  required  by  the 
Evidence  Act,  R.S.O.  1927,  ch.  107,  sec.  11. 

The  only  piece  of  evidence  of  a possibly  corroborative  character  was 
a letter  written  to  the  plaintiff  by  her  mother  in  which  she  said: 
“The  house  is  yours  as  before  arranged  after  my  death,  but  if  at 
any  time  I want  to  make  a home  for  myself,  I shall  require  the 
following  furniture,”  specifying  certain  articles:  — 

Held,  by  the  trial  Judge  and  affirmed  upon  appeal,  that  the  letter 
was  mferely  a statement  by  the  mother  that  she  had  made  a will 
in  favour  of  the  daughter — a will  which  the  deceased  could  alter  or 
revoke  at  any  time — and  was  not  corroboration  of  the  plaintiff’s 
evidence. 

Held,  also,  by  the  Court,  that  there  was  no  consideration  passing  to 
the  deceased  for  the  binding  contract  alleged;  and  the  alternative 
claim  failed  upon  the  evidence. 

An  action,  brought  originally  by  Florence  Holliday  and  her 
husband  Etederick  Holliday  (whose  name  was  by  order  stricken 
out  before  the  trial)  against  Turner,  the  executor  of,  and  Harriet 
Chalk,  the  sole  beneficiary  under,  the  will  of  Rhoda  Neal,  deceased, 
to  set  aside  the  said  will  (of  which  probate  has  been  granted) ; to 
have  it  declared  that  the  true  will  of  the  deceased  is  an  earlier  will 
which  should  be  admitted  to  probate;  that  the  later  will  is  not 
effective  to  pass  the  estate  of  the  deceased  in  certain  property 
known  as  the  Orville-avenue  house  to  the  defendant  Harriet  Chalk ; 
and  in  the  alternative  for  payment  to  the  plaintiff  of  certain 
moneys,  being  the  value  of  repairs  and  alterations  made  to  the 
house  and  moneys  advanced  to  the  deceased,  for  board  and  lodging, 
dressmaking,  etc.;  and  for  other  relief. 

The  action  was  tried  before  Garkow,  J.,  without  a jury,  at  a 
Toronto  sittings. 

W.  R.  Smyth,  K.C.,  for  the  plaintiff. 

H.  H.  Shaver,  K.C.,  for  the  defendants,  cited,  in  addition  to  the 
case  mentioned  in  the  judgment:  Elgin  v.  Stuhhs  (1928),  62 
O.L.R.  128;  Thompson  v.  Coulter  (1903),  34  Can.  iS.C.R.  261; 
and  Vavasseur  v.  Vavasseur  (1909),  25  Times  L.R.  250. 

October  14,  1929.  Gaerow,  J.  : — In  substance,  although  it  is 
not  actually  asked  for,  the  action  is  one  for  specific  performance  of 
an  alleged  agreement  on  the  part  of  the  deceased  to  devise  the 
Orville-avenue  property  to  the  plaintiff  Florence  Holliday,  or  in 
the  alternative  for  the  repayment  of  moneys  expended  on  the 
strength  of  the  existence  of  such  agreement. 
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No  real  proofs  in  the  formal  sense,  was  offered  of  the  making 
of  the  earlier  will;  and,  whatever  the  result  might  be  as  to  the 
alleged  agreement,  probate  of  the  earlier  will  could  not  in  this 
action  be  granted  nor  that  of  the  later  will  be  set  aside,  notwith- 
standing the  motion  made  in  the  Surrogate  Court  which  was  sub- 
sequently transferred  to  this  Court  and  ordered  to  be  disposed  of 
at  the  trial  of  this  action. 

I do  not  know,  however,  that  for  the  plaintiff’s  purposes  it  is 
necessary  to  do  more  than  establish  that  which,  as  I have  said,  is 
the  substance  of  the  claim,  and  I so  treat  the  matter.  If  a bind- 
ing agreement  be  made  out,  the  executor  and  beneficiary  under  the 
subsequent  will  would  take  subject  thereto,  and  the  Court  could 
so  declare  and  direct. 

By  an  order  made  on  the  12th  June,  1929,  the  name  of  the 
plaintiff  Frederick  Holliday  as  a party  plaintiff  was  stricken  out, 
and  thenceforward  the  action  proceeded  as  the  action  of  the  wife 
alone. 

Dealing  then  with  the  first  question  to  be  determined,  was  there 
in  fact  such  an  agreement  entered  into  as  the  plaintiff  alleges? 

The  plaintiff  was  married  in  England  and  came  to  this  country 
with  her  husband  in  1903  or  1904.  A few  months  later  her  par- 
ents also  came  to  Canada,  and  the  father  acquired  the  property  in 
question.  He  subsequently  conveyed  it  to  his  Avife  and  died  in 
1916. 

At  that  time  the  plaintiff’s  husband  Avas  overseas,  and  she  with 
her  children  Avent  to  live  with  her  mother.  The  plaintiff  is  a dress- 
maker, and  the  mother  was  at  times  a maternity  nurse  and  for  years 
a cook,  earning  in  the  latter  capacity  $40  a month.  Mrs.  Chalk, 
the  beneficiary  under  the  later  Avill,  is  also  a daughter  of  Mrs. 
Neal. 

When  the  plaintiff  went  to  reside  with  her  mother  she  agreed 
to  pay  $10  a month.  She  says  it  was  not  rent  or  not  expressed 
to  be  rent,  but  rather  was  paid  to  her  mother  to  apply  on  the  mort- 
gage against  the  property.  I do  not  think  it  is  of  much  import- 
ance, but  in  my  opinion  it  was  in  fact  and  in  law  a rental,  and 
apparently  a low  one,  of  $10  a month,  payable  quarterly,  that  the 
plaintiff  paid  her  mother.  Originally  the  plaintiff  sought  to  re- 
cover these  moneys  as  part  of  her  alternative  claim.  This,  how- 
ever, was  abandoned  at  the  trial,  and  the  putting  forward  of  such 
a claim  is  not  to  be  attributed  to  the 
an  error  of  her  solicitors. 

At  the  close  of  the  war  the  plaintiff’s  husband  returned  to 
Canada.  He  and  his  mother-in-law  were  not  friendly  towards  one 


plaintiff.  In  was,  in  fact. 
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another  and  he  wanted  his  wife  to  live  elsewhere.  The  story  of 
the  plaintiff  is  that  when  this  suggestion  was  made  Mrs.  Neal  said : 
^^Do  not  leave : stay  on  here  and  fix  this  house  up  and  I will  leave 
it  to  my  daughter  Florence  at  my  death;”  that,  in  pursuance  of 
this  promise,  they  did  remain  and  made  improvements  to  the 
dwelling  house  and  that  Mrs.  Neal  did  make  a will  leaving  the 
property  to  the  plaintiff,  which  will  she  delivered  to  her  for  safe- 
keeping. This  will  is  dated  the  4th  March,  1919,  and  the  con- 
versation relied  upon  is  said  to  have  taken  place  some  time,  but 
not  long,  prior  to  the  making  of  the  will. 

It  is,  of  course,  necessary  that  the  plaintiff’s  story  should  be 
corroborated — Ontario  Evidence  Act,  R.S.O.  1927,  ch.  107,  sec. 
11.  But  it  is  equally  necessary  that  it  be  believed.  See  Pieper 
Y.  Zinhann  i(1927),  60  O.L.R.  443.  And  the  opinion  I formed 
of  the  plaintiff  in  the  witness-'box  is  that  she  was  not,  in  the  essen- 
tial matters  involved  in  this  dispute,  a credible  witness.  She 
contradicted  herself  repeatedly,  declared  that  some  statements  al- 
ready sworn  to  by  her  on  her  examination  for  discovery  were  not 
true,  and  as  to  others  stated  that  she  had  not  made  the  answers 
attributed  to  her  in  the  notes  of  her  evidence.  At  one  stage  in 
her  cross-examination  she  abandoned  a large  portion  of  her  alterna- 
tive claim  for  payment  of  money,  but  later  was  permitted  to  with- 
draw from  this  position.  A claim  so  readily  abandoned  should, 
it  appears  to  me,  be  all  the  more  carefully  scrutinised  before  being 
allowed.  She  swore  quite  recklessly  as  to  the  number  of  dresses 
made  for  her  mother  in  different  years  and  as  to  other  matters ; and, 
after  pledging  her  oath  definitely  to  specific  facts  and  figures,  ad- 
mitted that  she  was  only  guessing.  She  declared  that  during  the 
seven  years  or  more  that  her  mother  was  out  at  service  and  living 
where  she  worked  she  (Mrs.  Neal)  spent  all  her  Thursday  after- 
noons with  the  plaintiff,  who  now  seeks,  alternatively,  to  charge 
her  estate  with  the  price  of  one  meal  for  each  of  these  days.  It 
was  proved  to  my  satisfaction  by  two  credible  witnesses,  Manson 
and  Mrs.  Turner,  that  by  far  the  larger  number  of  these  weekly 
half  days  were  spent  elsewhere  than  at  the  plaintiff’s. 

I am  satisfied,  too,  that  the  repairs  to  the  house,  of  which  so 
much  was  attempted  to  be  made,  were  greatly  exaggerated  by  the 
plaintiff  as  to  their  extent  and  value.  The  material  was  supplied 
by  the  plaintiff’s  husband,  and  he  himself  did  all  the  work  in  his 
spare  time.  And  it  was  inefficiently  done.  One  or  two  witnesses 
said  the  repairs  were  a detriment  to  the  property  rather  than  an 
improvement. 

Furthermore,  the  plaintiff’s  husband,  who  probably  knows  as 
much  about  the  matter  as  any  one,  was  not  called  as  a witness.  It 
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is  said  that  he  and  his  wife  have  separated.  She  may  have  had 
satisfactory  reasons  of  her  own  for  not  putting  him  in  the  witness- 
box,  hut  the  absence  of  the  only  other  living  person  who  can  speak 
as  to  the  alleged  agreement  is,  in  my  opinion,  a fact  which  tells 
against  the  plaintiff. 

In  her  examination  for  discovery  the  plaintiff  swore  that  the 
deceased  threatened  repeatedly  to  leave  the  property  to  some  one 
else,  and  that  she,  the  plaintiff,  would  never  get  it.  She  later 
denied  having  made  these  admissions.  There  were  evidently  fre- 
quent quarrels,  and  finally,  in  Decemher,  1927,  the  plaintiff  and 
her  family  abandoned  the  premises,  and  either  then  or  later  re- 
moved a garage  which  had  been  erected  on  the  property  by  the 
plaintiff^s  husband.  It  is  fair  to  say  that  this  was  a portable  struc- 
ture and  was  apparently  not  permanently  affixed  to  the  land  upon 
which  it  stood.  But  its  removal  does  not,  I think,  assist  the  plain- 
tiff. Although  her  mother  lived  for  a year  longer,  the  plaintiff 
did  not  again  have  any  communication  with  her.  During  her 
mother’s  last  illness  of  several  weeks’  duration,  the  plaintiff  did 
not  go  to  see  her  (she  says  she  was  ill  herself)  nor  did  she  attend 
her  funeral.  I mention  these  facts  not  as  criticising  her  conduct 
towards  her  mother — which  is  not  of  itself  important — but  rather 
as  being  conduct  inconsistent  with  what  would  be  expected  of  the 
part  of  , a daughter  who  had,  as  she  wants  us  to  believe,  an  agree- 
ment with  her  mother  whereby  she  was  shortly  to  acquire  most  of 
her  small  property,  or,  from  another  point  of  view,  having  such  an 
agreement,  might  well  expect  if  she  remained  estranged  from  her 
mother  that  the  latter  might  alter  her  will.  As  a matter  of  fact 
the  second  will  was  made  in  the  month  of  January,  1928,  but  the 
plaintiff  says  she  did  not  know  of  it  until  after  it  was  admitted 
to  probate. 

Eor  these  reasons  and  bearing  in  mind  the  remarks  of  Mr. 
Justice  Middleton  in  the  case  already  referred  to,  Pieper  v. 

. Zinkann,  60  O.L.R.  at  p.  446,  I have  come  to  the  conclusion  that 
the  plaintiffs  story  cannot  be  accepted.  There  may  have  been  a 
conversation  about  fixing  up  the  house,  but  that  there  ever  was  a 
.definite  and  distinct  bargain  that,  in  consideration  of  these  altera- 
tions being  made,  the  mother  would  devise  her  property  to  the! 
daughter,  I am  unable  to  find,  or  that  the  will  of  the  4th  March,! 
1919,  was  made  in  pursuance  of  any  such  agreement.  ■'  J 

This  should  be  sufficient  to  dispose  of  the  main  causp  of  action,! 
but  I should,  I think,  deal  with  the  question  of  corroboration  asj 
well.  The  evidence  of  the  plaintiff’s  children  did  not  in  any  wayl 
corroborate  the  making  of  the  agreement.  They  spoke  of  the! 
alterations  that. were  made  to  the  house  and  the  frequent  occasionsl 
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upon  which  the^  deceased  said  to  her  daughter,  not  dead  yet, 

you  haven’t  got  the  property  yet/’  or  words  to  that  effect.  This 
is  not  the  corroboration  required,  in  my  opinion.  Nor  was  the 
delivery  of  the  will  to  the  plaintiff,  if  it  was  in  fact  delivered  to 
her,  and  not  merely  left  in  the  house  by  her  mother.  There  is 
liothing  in  the  language  of  the  will  itself  corroborative  of  the  mak- 
ing of  the  agreement  or  inconsistent  with  its  being  entirely  open  to 
the  testatrix  to  make  another  and  a different  will  at  any  time. 

The  one  piece  of  evidence  of  a possibly  corroborative  character 
is  the  letter,  exhibit  5,  which  is  in  the  following  words : — 

^^6  Clarendon  Ave., 
‘‘Toronto. 

“Mrs.  Holliday  expanations  are  not  necessary.  The  house  is 
yours  as  before  arranged  after  my  Deaths  hut  if  at  any  time  I want 
to  make  a home  for  myself  I shall  require  the  following  furniture 
the  bed  in  the  Back  room  which  your  Father  died  on  also  Pic- 
tures over  mantle  chairs  couch  several  other  things  about  the 
house.  ^ “Mrs.  Neal.” 

There  is  very  little  in  the  evidence  to  explain  the  circum- 
stances under  which  this  letter  was  written.  The  formal  address 
and  signature  would  seem  to  indicate  that  there  had  been,  as  there 
frequently  was,  some  ill  feeling.  Nor  are  we  told  what  “explana- 
tions” the  plaintiff  had  been  giving  that  were  “unnecessary.”  Had 
the  plaintiff  been  endeavouring  to  persuade  the  deceased  to  convey 
the  property  to  her  in  her  lifetime?  The  emphasis  on  the  word 
death  suggests  it,  but  it  is  all  pure  speculation.  The  expression 
“as  before  arranged”  is  much  relied  on  by  counsel  for  the  plaintiff, 
but  on  the  whole  I cannot  read  into  this  letter  any  more,  at  the 
most,  than  a statement  by  the  mother  to  her  daughtei^  to  this  effect : 
“You  know  I have  already  made  a will  in  your  favour  but  until  my 
death  the  property  is  mine.  If  in  the  meantime  I decide  to  live 
elsewhere  I shall  require  certain  articles  of  furniture.” 

As  to  the  plaintiff’s  alternative  claim  to  be  repaid  the  value  of 
the  improvements  made  to  the  house  and  for  board  and  dressmak- 
ing, this  may  be  disposed  of  in  a few  words. 

I have  already  said  that  the  value  of  the  improvements  has  been 
very  greatly  exaggerated;  but,  whatever  their  value,  the  cost  of 
making  them  did.  not  come  out  of  the  plaintiff’s  pocket  but  out  of 
her  husband’s,  which  is  no  doubt  why  he  was  added  as  a plaintiff 
in  the  first  place. 

As  to  the  board  and  dressmaking,  they  formed  no  part  of  the 
consideration  for  the  making  of  the  agreement  set  up  by  the  plain- 
tiff. They  were  not  furnished  on  the  strength  of  the  existence  of 
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the  agreement,  but  voluntarily  on  the  part  of  the  plaintiff,  who 
said  herself  that  she  would  never  have  charged  her  mother’s  estate 
with  them  if  it  had  not  been  for  the  existence  of  the  later  will. 

On  these  grounds  the  alternative  claims  fails  as  well. 

There  are  other  defences  raised,  such  as  the  Statute  of  Frauds 
and  the  Statute  of  Limitations,  which  it  is  not  necessary  to  discuss. 

The  action  is  dismissed  with  costs,  although  as  to  the  costs  I 
think  the  defendants  might  very  well  forgo  them. 

The  plaintiff  appealed  from  the  judgment  of  Garrow,  J. 

March  5,  1930.  The  appeal  was  heard  by  Mulock,  C.J.O., 
Magee,  Hodgins,  Middletox,  and  Grant,  JJ.A. 

W.  R.  Smyth,  K.C.,  for  the  appellant,  contended  that  the 
learned  trial  Judge  erred  in  finding  that  the  letter  dated  the  28th  | 

September,  1925,  written  by  the  deceased  to  her  daughter,  in  which  j 

she  confirms  the  ^^arrangement”  made,  was  not  a corroboration  of  j 

the  plaintiff’s  claim,  but  merely  a statement  that  the  mother  had  j 

made  a will  in  favour  of  the  appellant.  The  wording  of  the  let-  \ 

ter  could  not  be  clearer  in  referring  to  the  exact  arrangemfent  upon  [ 

which  the  appellant  based  her  claim.  In  the  alternative,  the  build-  i 

ing  of  the  addition  to  the  deceased’s  dwelling  by  the  plaintiff’s  j 

husband,  pursuant  to  the  supposed  contract,  constitutes  an  im-  ; 

provement  for  which  the  plaintiff  is  entitled  to  compensation. 

H.  H.  Shaver,  K.C.,  for  the  defendants,  respondents,  was  not  ; 
called  upon.  i 

The  Court,  during  the  course  of  the  argument  for  the  ' 
appellant,  indicated  that  the  letter  relied  upon  by  the  counsel  for 
the  appellant  was  correctly  interpreted  by  the  trial  Judge  as  being 
merely  a statement  by  the  mother  that  she  had  made  a will  in  , 
favour  of  her  daughter — a will  which  the  deceased  could  alter  or 
revoke  at  any  time. 

Middleton,  J.A.,  said  that  the  term  ‘^arrangement”  used  in 
the  letter  was  an  expression  commonly  used  by  persons  of  the  sta-  | 

tion  in  life  of  the  deceased  in  referring  to  having  made  their  wills  | 

or  “arranged  their  affairs.” 

The  Court  also  intimated  that  in  any  event  there  was  no  con-  ! 

sideration  passing  to  the  deceased  for  the  binding  contract  alleged. 

The  benefit  from  the  arrangement  relied  upon  accrued  entirely  to 

the  appellant:  and,  living  in  the  premises  for  an  extended 

ber  of  years  at  a rental  so  low  as  to  be  little  more  than  nominal, 

the  appellant  could  not  reasonably  expect  any  further  compensa-iBP 

tion  for  the  building  of  the  addition.  ‘ 

.'"-vgBH 

Appeal  dismissed  with  costs. 
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[IN  CHAMBERS.] 

Rex  ex  kel.  Beigham  v.  Smuck. 

M'unicipal  Corporations — Election  of  Reeve — Disqualification — Taxes 
on  Land  Overdue  and  Unpaid — Taxes  Assumed  hy  Purchaser  from 
Respondent — Assessment  of  Respondent — Assessment  and  Collec- 
tors Rolls — Personal  Liability  of  Respondent  for  Taxes — ''Person 
whose  Taxes  are  Unpaid"' — Municipal  Act,  sec.  5S{l){r). 

Ill  August,  1927,  the  respondent  purchased  land  in  the  township  of 
G.  The  taxes  for  1927,  being  then  due  and  unpaid,  were  assumed 
by  the  respondent.  In  October,  1929,  the  respondent  agreed  to 
convey  the  land  to  D.,  upon  certain  terms,  one  of  which  was  that 
she  should  assume  the  paym^ent  of  the  unpaid  taxes.  At  that  time 
the  taxes  for  1927  and  1929  were  still  unpaid,  but  those  for  1928 
had  been  paid.  On  the  30th  December,  1929,  the  respondent  was 
nominated  for  the  office  of  reeve  of  the  township;  and  on  the  31st 
December,  1929,  he  conveyed  the  land  to  D.,  but  the  conveyance  was 
not  registered  until  the  6th  February,  1930.  The  respondent  was 
elected  on  the  6th  January,  1930.  The  respondent’s  vendor  was 
assessed  for  the  taxes  of  1927,  and  the  respondent  for  those  of  1928 
and  1929,  as  shewn  on  the  rolls : — 

Held,  that,  the  respondent’s  taxes  being  at  the  time  of  the  election 
overdue  and  unpaid,  he  was  not  eligible  to  be  elected  a member 
of  the  township  council  or  to  sit  or  vote  therein:  sec.  53  (1)  (r)  of 
the  Municipal  Act,  R.S.O.  1927,  ch.  233. 

At  the  time  of  the  election  the  respondent,  notwithstanding  his  sale 
of  the  land,  remained  personally  liable  to  the  municipality  for  the 
unpaid  taxes  for  1927  and  1929,  and  until  the  taxes  were  paid  the 
municipality  was  entitled  to  recover  them  from  him  by  action, 
leaving  him  to  any  renredy  over  he  might  have  against  D.;  and  the 
words  “a  person  whose  taxes  are  unpaid,”  in  sec.  53(1)  (r),  are  not 
restricted  to  the  person  who  by  some  private  arrangement  is  the  one 
who  must  ultimately  pay  them. 

Legislative  history  of  sec.  53(1)(?'). 

Sections  37,  97,  and  98  of  the  Assessment  Act,  R.S.O.  1927,  ch.  238,  and 
sec.  70 (4a)  of  the  Municipal  Act,  as  added  by  the  Municipal  Amend- 
ment Act,  1929,  19  Geo.  V.  ch.  58,  sec.  1,  considered. 

Appeal  by  the  relator  from  an  order  of  the  Judge  of  the  County 
Court  of  the  County  of  Wentworth,  under  Part  IV.  of  the  Munici- 
pal Act,  R.S.O.  1927,  ch.  233,  refusing  to  declare  void  the  election 
of  the  respondent  as  Reeve  of  the  Township  of  Glanford,  in  the 
County  of  Wentworth. 

March  4.  The  appeal  was  heard  by  Okde^  J.A.,  in  Chambers. 
E.  H.  Cleaver,  K.C.,  for  the  relator,  appellant. 

TF.  F.  Schivenger,  for  the  defendant,  respondent. 

March  6.  Oede,  J.A.  : — This  is  a proceeding  under  Part  IV. 
of  the  Municipal  Act,  R.S.O.  1927,  ch.  233,  attacking  the  validity 
of  the  election  of  the  respondent  as  Reeve  of  the  Township  of  Glan- 
ford, in  the  County  of  Wentworth. 

The  ground  for  the  proceeding  is  that  the  respondent  was  not 
eligible  for  membership  in  the  council  under  para,  (r)  of  sec. 
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53(1)  of  the  Act,  which  disqualifies  person  whose  taxes  at  the 
time  of  the  election  are  overdue  and  unpaid.^^ 

The  learned  County  Court  Judge  has  held  that  the  respondent 
was  not  disqualified,  and  the  relator  now  appeals  from  his  decision, 
pursuant  to  sec.  186  of  the  Municipal  Act. 

In  August,  1927,  the  respondent  purchased  gore  lots  14  and  15 
in  the  9th  concession  of  G-lanford.  The  taxes  for  1927  were  then 
due  and  unpaid  but  were  assumed  by  the  respondent. 

Upon  evidence  which  the  learned  County  'Court  Judge  accepts, 
the  respondent,  being  indebted  to  his  sister,  Mrs.  Alice  Dunnett, 
agreed  with  her,  in  October,  1929,  to  convey  the  two  lots  to  her 
upon  certain  terms,  one  of  which  was  that  she  should  assume  the 
payment  of  the  unpaid  taxes.  At  that  time  the  taxes  for  1927 
and  for  1929  were  still  unpaid — those  for  1928  had  been  paid. 
Just  why  the  1928  taxes  were  paid,  while  those  for  the  preced- 
ing year  were  not,  does  not  appear.  Nothing  turns  upon  that 
fact. 

The  respondent  was  nominated  for  office  on  the  30th  December, 
1929,  and  on  the  31st  December,  1929,  he  executed  a conveyance 
of  the  lots  to  Mrs.  Dunnett,  but  the  conveyance  was  not  registered 
until  the  6th  February,  1930. 

The  respondent  was  elected  on  the  6th  January,  1930. 

According  to  the  assessment  and  collector’s  rolls  of  the  town- 
ship, one  Fred  J.  Cloke,  who  was  the  vendor  to  the  respondent 
(though  the  abstract  of  title  among  the  papers  indicated  that 
the  grantor  in  the  conveyance  was  some  other  person),  was 
assessed  for  the  taxes  imposed  in  1927,  and  the  respondent  for 
those  imposed  in  1928  and  1929,  in  the  latter  year  his  tenant  being 
also  assessed. 

The  learned  Coujity  Court  Judge  held  that,  the  lands  having 
become  the  lands  of  Mrs.  Dunnett,  the  taxes  ‘"^became  her  taxes,” 
and  that  the  respondent  was  not  disqualified. 

This  ruling  means,  in  effect,  that,  notwithstanding  the  state 
of  the  assessment  roll  and  the  fact  that  the  person  assessed  still 
remains  personally  liable  to  the  municipality  for  the  unpaid  taxes, 
the  ^^person  whose  taxes  ....  are  overdue  and  unpaid”  is  the 
person  who,  under  some  private  arrangement  or  bargain,  is  ultim- 
ately liable  for  them,  and  no  one  else.  That  was  in  substance 
Mr.  Schwenger’s  contention. 

With  that  I do  not  agree,  and  the  decision  of  the  learned 
County  Court  Judge  cannot  be  sustained. 

Mr.  Schwenger  relied  upon  the  legislative  history  of  para,  (r) 
of  sec.  53  (1),  in  support  of  his  argument.  In  the  Municipal 
Act  of  1)914,  R.S.O.  1914,  eh.  192,  para,  (s)  of  sec.  53  (1),  which 
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enumerated  the  various  grounds  for  disqualification^  reads  as  Ordie,  J.A. 

follows  : — • 1930. 

^‘^A  person  who  at  the  time  of  the  election  is  liable  for  any  

-*■  ^ ^ Rex  ex  Ree 

arrears  of  taxes  to  the  corporation  of  the  municipality.^^  Brigham 

This  paragraph  remained  unaltered  in  sec.  53  (1)  of  the 

Consolidated  Municipal  Act  of  1922,  12  & 13  Geo.  V.  ch.  72.  ^muok. 

In  1923,  by  13  & 14  Geo.  V.  ch.  41,  sec.  1,  the  paragraph  was 
amended  by  adding  to  it  the  words,  ‘"%nt  this  danse  shall  not 
apply  to  a person  who  is  a tenant  holding  under  a lease  which 
provides  that  the  landlord  shall  pay  the  taxes  and  who  qualifies  in 
respect  of  land  other  than  that  covered  by  such  lease.”  > 

In  1927,  by  17  Geo.  V.  ch.  61,  sec.  3,  the  paragraph  was  further 
amended  by  striking  out  the  words  person  who  at  the  time  of 
the  election  is  liable  for  any  arrears  of  taxes  to  the  corporation  of 
the  municipality”  and  substituting  therefor  *^^a  person  whose  taxes 
at  the  time  of  the  election  are  overdue  and  unpaid.” 

A few  months  later  the  paragraph  as  so  amended  was  embodied' 
in  the  present  Municipal  Act,  so  that  sec.  53,  as  it  affects  this 
question,  reads : — 

^t53. — (1)  The  following  shall  not  be  eligible  to  be  elected  a' 
member  of  the  council  or  be  entitled  to  sit  or  vote  therein : — ^ 

^^(r)  A person  whose  taxes  at  the  time  of  the  election  are  over- 
due and  unpaid,  but  this  clause  shall  not  apply  to  a person  who  is 
a tenant  holding  under  a lease  which  provides  that  the  landlord 
shall  pay  the  taxes  and  who  qualifies  in  respect  of  lands  other 
than  that  covered  by  such  lease.” 

By  sec.  37  of  the  Assessment  Act,  R.S.O.  1927,  ch.  238,  lands 
are  always  assessed  against  the  owner  and  the  tenant,  if  any,  subject 
to  certain  special  provisions  as  to  unoccupied  land  in  townships, 
which  may  be  denominated  ^fiands  of  non-residents.”  When  so 
assessed  and  a rate  is  imposed,  the  resulting  tax  becomes  not  only 
a charge  upon  the  lands  assessed,  but  imposes  a personal  liability 
to  pay  the  same  upon  the  person  assessed  therefor. 

Section  97  of  the  Assessment  Act  makes  this  clear,  and  it  is 
equally  clear  that  by  the  sale  of  the  land  the  person  originally' 
assessed  canot  escape  his  direct  liability  to  the  corporation  undet 
sec.  37  and  sec.  97.  Section  97  is  explicit:  ‘^^The  taxes  due  upon 
any  lands  with  costs  may  be  recovered  with  interest  as  a debt 
due  to  the  municipality  from  the  owner  or  tenant  originally 
assessed  therefor  and  from  any  subsequent  owner  of  the  whole  or^ 
any  part  thereof,  saving  his  recourse  against  any  other  person.” 

The  person  originally  assessed  always  remains  liable  until  the  taxes 
are  paid.  The  effect  of  a sale  is  not  to  shift  the  liability  from 
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Qixite,  J.A.  himself  to  another,  but,  so  far  as  the  mnnicipality  is  concerned, 
19'30.  to  make  the  purchaser  liable  as  well. 

Rex  ex  Rel.  It  was  argued  that  the  personal  obligation  to  pay  taxes  upon 
Brigham  lands  was  ‘‘'collateraP^  to  the  lien  or  charge  upon  the  lands.,  and 
Smuck.  some  reference  was  made  to  the  earlier  legislation  which  gave  a right 
of  action  for  taxes  which  could  not  be  recovered  in  some  other 
manner:  see  sec.  142  of  the  Assessment  Act,  R.S.O.  1897,  ch.  224. 
If  any  argument  is  based  upon  the  changed  legislation  in  this 
regard,  it  tells  against  the  contention  of  the  respondent.  Nothing 
can  be  clearer  than  the  language  of  the  present  Act,  which  net 
only  imposes  the  personal  liability  but  in  the  same  section,  namely 
sec.  97,  declares  that  the  taxes  shall  be  a special  lien  on  the  land 
in  priority  to  every  claim,  etc.,  of  every  person  except  the  Crown. 

I am  not  sure  what  Mr.  Schwenger  meant  by  the  suggestion 
that  the  personal  liability  for  taxes  on  land  is  ^‘collateral”  to  the 
lien  or  charge  upon  the  land  itself.  But  it  amounted  to  this,  that 
the  land  was  the  primary  source  of  pa3unent  and  that  the  personal 
liability  was  merely  intended  to  be  resorted  to  in  aid  of  the  lien. 

Section  97  lends  no  colour  to  this  theory.  It  plainly  declares 
the  liability  to  be  a personal  one  and  at  the  same  time  establishes 
the  lien.  There  are  two  remedies  provided  for  the  collection  of  the 
tax,  and  in  that  sense  and  no  other  each  remedy  is  collateral  to  the 
other.  The  earlier  legislation  is  really  immaterial;  but,  when 
sec.  97  is  read  in  the  light  of  it,  it  seems  plain  that  the  Legislature 
intended  to  abandon  any  idea  that  the  remedy  by  action  was  to 
be  a secondary  remedy  and  to  establish  the  personal  liability  of 
the  person  assessed  upon  an  equal  footing  with  the  lien,  and  by 
sec.  98  to  be  enforceable  by  action  at  any  time. 

There  can  be  no  question  that,  at  the  time  of  the  election,  the 
respondent,  notwithstanding  his  sale  of  the  lands,  remained  person- 
ally liable  to  the  municipality  for  the  unpaid  taxes  thereon  for  the 
years  1927  and  1929,  and  that  until  the  taxes  were  paid  the 
municipality  was  entitled  to  recover  them  from  him  by  action, 
leaving  him  to  any  remedy  Over  he  might  have  against  Mrs.  Dunn- 
ett.  Mr.  Schwenger  virtually  admitted  that  this  was  so,  but  he 
argued  that,  when  the  Legislature  altered  the  language  of  para, 
(r)  in  1927  by  substituting  the  words  “whose  taxes”  for  the  words 
“who  ....  is  liable  for  any  arrears  of  taxes,”  it  must  have 
intended  to  restrict  the  range  of  the  previous  ground  for ' dis- 
qualification. Why  should  that  have  been  the  intention?  It  is  ^ 
just  as  reasonable  to  assume  that  the  intention  was  to  enlarge  it.^jj 
Just  what  the  reason  for  the  change  in  language  may  have  been  a 
I do  not  know.  If  I did,  it  could  not  affect  the  construction  of 
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the  statute  unless  the  reason  is-  to  be  found  in  the  Act  itself  or  is  Ordie,  J .A. 
to  be  inferred  from  the  nature  of  the  amendment.  1980. 

Whatever  the  reason  for  the  altered  language  may  be,  it  is  ex  Rex 
going  too  far  to  say  that  the  Legislature  deliberately  intended  that  Beigham 
the  words  ^^a  person  whose  taxes  are  unpaid^^  should  be  restricted  smuck 
to  the  person  who  by  some  private  arrangement  was  the  one  who 
must  ultimately  pay  them.  Had  that  been  the  real  intention, 
surely  it  would  have  been  embodied  in  some  more  definite  and 
appropriate  words. 

If  one  may  speculate  as  to  the  reason  for  the  amendment,  it 
may  perhaps  be  found  in  the  use  of  the  words  ^^overdue  and  un- 
paid” in  lieu  of  the  word  ^^arrears.”  But,  whatever  the  reason 
may  be,  I must  interpret  the  words  as  they  are,  and  when  I find 
that  the  respondent,  who  as  to  the  1927  taxes  by  virtue  of  his 
purchase,  and  as  to  the  1929  taxes  by  virtue  of  the  original  assess- 
ment against  him  as  owner,  is  personally  liable  to  the  township, 
it  seems  to  me  to  be  too  clear  for  argument  that  the  taxes  are  ^^his” 
taxes,  though  they  may  have  become  those  of  some  one  else  also. 

The  word  ‘Svhose”  is  not,  of  course,  used  here  in  the  possessive 
sense,  as  indicating  ownership.  It  is  used  in  exactly  the  same  way 
as  the  word  ^^my”  in  the  sentence  have  not  yet  paid  my  taxes,” 
or  as  the  word  ‘^Iiis”  in  the  expression  ^diis  debts.” 

Counsel  for  the  respondent  referred  to  sec.  1 of  the  Municipal 
Amendment  Act  of  1929,  19  Geo.  V.  ch.  58,  which  now  requires 
a candidate  to  submit  to  the  treasurer  or  collector  a list  of  all  lands 
in  the  municipality  of  which  he  is  the  owner  or  tenant  and  to  file 
with  his  declaration  a certificate  that  there  are  no  taxes  or  rates 
due  thereon.  It  is  true  that  this  makes  no  reference  to  any  other 
lands  than  those  of  which  he  is  then  the  owner  or  tenant,  but 
this  additional  requirement  of  the  candidate  is  intended  as  an 
additional  safeguard,  and  cannot  be  regarded  as  interpreting  para. 

(r),  or  qualifying  it  in  any  way.  It  really  serves  to  supplement 
the  candidate’s  declaration,  in  Form  2 of  the  Municipal  Act,  that 
he  is  ‘^not  disqualified  under  the  provisions  of  section  53  of  the 
Municipal  Act  or  under  any  other  Act.” 

In  my  opinion  para,  (r)  disqualifies  every  person  who  is  indebt- 
ed to  the  corporation  for  taxes  which  are  overdue  and  unpaid, 
notwithstanding  that  the  lands  in  respect  of  which  he  was  origin- 
ally so  liable  have  been  sold  to  another,  who,  having,  assumed  the 
taxes,  has  failed  to  pay  them.  The  liability  is  a continuing  liabil- 
ity for  the  taxes,  and  as  between  the  person  so  liable  and  the  corpor- 
ation the  original  disqualification  for  office  continues  until  the 
liability  is  gone. 
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It  ought  not  to  be  overlooked  that  this  ground  of  disqualifi- 
cation is  grouped  with  others,  disqualifying  persons  having  con- 
tracts with  or  claims  against  the  corporation.  The  object  of  these 
provisions  is  to  prevent  the  election  to  office  of  persons  whose  duty 
as  members  of  the  council  may  conflict  with  their  personal  interests. 
I cannot  believe  that  the  Legislature  by  the  amendment  of  1927 
ever  intended  to  narrow  the  ground  of  disqualification  in  the  way 
suggested  by  the  respondent. 

The  appeal  must  be  allowed  with  costs,  and  the  respondent  is 
declared  not  to  have  been  duly  elected,  by  reason  of  his  ineligibil- 
ity for  office  under  the  provisions  of  sec.  53  (r),  and  is  hereby  re- 
moved from  his  office  of  reeve,  and  he  should  also  pay  the  costs  of 
the  proceedings  before  the  County  Court  Judge. 

The  question  whether  any  other  person  was  duly  elected  was 
not  in  issue,  and  there  must  therefore  be  a new  election.  The  order 
will  direct  the  clerk  of  the  municipality  accordingly,  pursuant  to 
the  provisions  of  sec.  181  (2)  of  the  Municipal  Act. 


1930. 


[IN  CHAMBERS.] 

Rex  V.  SoLLOWAY  and  IMills. 


Mar.  7. 

Criminal  Laic — Search-warrant — Motion  to  Quash — Rule  1280  of  Crim- 
inal Procedure  Rules  of  1908  (Supreme  Court  of  Ontario)-— Notice 
of  Motion — Time — Leave  of  Judge — Application  for  Mandamus  to 
Constable  to  Compel  Delivery  to  Justice  of  Articles  Seized  under 
Warrant — Status  of  Applicants — Persons  Interested  in  Articles — 
Duty  of  Constable — Instructions  of  Attorney-General — Judicature 
Act,  see.  33 — Criminal  Code.  secs.  629,  631. 

Notice  of  motion  to  quash  a search-w'arrant  issued  under  the  pro- 
visions of  the  Criminal  Code  was  served  on  the  28th  February,  1930, 
and  made  returnable  by  special  leave  of  a Judge,  on  the  3rd  March, 
1930:  — 

Semble,  that  the  motion  was  governed  by  the  Rules  passed  by  the 
Supreme  Court  of  Judicature  for  Ontario  on  the  27th  March,  1908, 
under  the  provisions  of  the  Criminal  Code  now  embodied  in  sec. 
576;  by  Rule  1280  of  these  Rules  at  least  6 days’  notice  must  be 
given;  there  is  nothing  in  these  Rules  empowering  a Judge  to 
shorten  the  time;  and  the  power  given  by  Rule  176  of  the  Rules  ' 
applicable  to  civil  matters  to  “enlarge  or  abridge  the  time  prescribed 
by  the  Rules”  does  not  extend  to  the  special  Rules  in  criminal  ■ 
matters.  ^ 

(It  was  conceded  by  the  applicants  that  the  motion  could  not  succeed 
even  after  due  notice  under  Rule  1280.)  r 

The  applicants  moved  also  for  an  order  in  the  nature  of  a prerogative 
writ  of  mandamus  requiring  G.,  a provincial  police  officer  who  | 
executed  the  search-warrant,  to  deliver  to  the  police  magistrate  j 
who  issued  it,  or  to  some  other  justice  in  the  same  territorial  I 
division,  the  books  and  documents  taken  under  it.  The  search-  I 
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warrant  was  based  upon  a prosecution  pending  in  Ontario.  The 
applicants  were  not  the  accused  persons;  they  comprised  certain 
companies  (separate  entities)  in  which  the  accused  were  interested 
and  a partnership  (also  regarded  as  a separate  entity)  of  which  the 
accused  were  members.  In  an  affidavit  filed  in  support  of  the 
application  it  was  stated  upon  information  and  belief  that  some 
of  the  books  and  documents  seized  had  been  mfoved  to  the  Province 
of  Alberta  for  use  in  criminal  proceedings  there.  In  answer  to 
the  application  were  filed  the  certificate  of  the  police  magistrate 
that  nothing  seized  under  the  search-warrant  had  been  brought 
before  him  and  the  certificate  of  the  Attorney-General  that  every- 
thing done  by  the  officers  of  the  Crown  in  connection  with  the 
disposition  of  anything  seized  under  the  warrant  was  done  under 
his  instructions:  — 

Held,  that  an  order  in  the  nature  of  the  prerogative  writ  of  man- 
damus will  be  granted  only  where  there  is  no  other  remedy;  and, 
in  so  far  as  what  G.  had  done  or  might  do  was  in  excess  of  his 
duty  or  authority  and  might  injure  the  applicants,  their  appropriate 
remedy  would  be  an  action  for  damages  and  an  injunction. 

Quwre,  as  to  the  status  of  the  applicants  and  whether  a police  officer 
can  be  made  the  subject  of  a mandatory  order  of  this  kind. 

But,  assuming  that  an  order  could  be  made,  it  would  merely  command 
G.  to  perform  his  duty  under  the  warrant;  that  duty  he  owed 
to  the  prosecuting  authorities  and  to  no  one  else;  he  owed  no  duty 
to  the  applicants,  and  they  were  not  entitled  to  the  order. 

Semble,  that,  if  sec.  33  of  the  Judicature  Act  were  applicable,  the 
instructions  of  the  Attorney-General  to  G.  stood  in  the  way  of  the 
applicants. 

The  seizure  and  detention  of  the  books  and  documents  might  be  an 
injury  to  the  applicants;  but  the  public  safety  must  override  private 
interest. 

Though  nothing  is  said  in  the  Code,  secs.  629  and  631,  or  elsewhere, 
as  to  when  the  things  seized  are  to  be  delivered  to  a justice,  it  is 
the  police  officer’s  duty  to  deliver  them  as  soon  as  is  reasonably 
and  conveniently  possible — he  cannot  justify  retaining  them  in- 
definitely in  his  possession. 

Motion  on  behalf  of  three  corporate  bodies,  Solloway  Mills  & 
Co.  Ltd.  (Dominion  company),  Solloway  Mills  & Co.  Ltd. 
(Ontario  company),  Solloway  Mills  & Co.  Ltd.  (Quebec  company), 
and  Solloway  Mills  & Co.,  a partnership,  for  an  order  quashing  a 
search-warrant  and  for  other  relief. 

March  3.  The  motion  was  heard  by  Orde,  J.A.,  in  Chambers. 

A.  G.  Slaght,  K.C.,  for  the  applicants. 

A.  W.  Rogers,  for  the  Attorney-General  for  Ontario  and  for 
V.  A.  S.  A¥illiams,  a police  magistrate,  and  E.  C.  Gnrnett,  a peace 
officer. 

March  7.  Ordb^  J.A.  : — This  motion,  made  by  three  corporate 
bodies,  each  with  the  same  name,  and  by  a partnership,  while  ask- 
ing for  an  order  covering  many  specific  things,  is  in  substance 
twofold.  First,  it  seeks  to  quash  a search-warrant  issued  under  the 
provisions  of  the  Criminal  Code ; and,  secondly,  it  asks  for  an  order 
m the  nature  of  a prerogative  writ  of  mandamus  requiring  Major- 
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General  Williams,  as  a police  magistrate,  and  E.  C.  Gnrnett,  a 
provincial  police  officer  (and  incidentally  Mr.  Eogers  himself),  to 
deal  with  certain  books  of  account  and  other  books  and  documents 
in  a certain  way. 

Upon  the  first  branch  of  the  motion,  Mr.  Eogers  took  the 
preliminary  objection  that  the  notice  which  had  been  served ‘on 
the  28th  February,  1930,  and  made  returnable,  by  special  leave  of 
Mr.  Justice  McEvoy,  on  the  3rd  March,  1930,  was.  ineffective 
because  the  motion,  being  to  quash  a warrant  in  a criminal  matter, 
was  governed  by  the  Eules  passed  on  the  27th  March,  1908,  under 
the  provisions  of  the  Criminal  Code  now  embodied  in  sec.  576  of 
the  present  Code:  see  Appendix  II.  in  16  O.L.E.  p.  667,  and 
Ilolmested’s  Judicature  Act,  4th  ed.,  p.  140. 

By  Eule  1280  of  those  Eules,  at  least  6 days’  notice  must  be 
given.  And  there  is  nothing  in  those  Eules  empowering  a Judge 
to  shorten  the  time  by  giving  leave  or  otherwise.  The  power  giv- 
en by  Eule  176  of  the  Consolidated  Eules  (in  civil  matters)  to 
^^enlarge  or  abridge  the  time  prescribed  by  the  Eules”  is  clearly 
limited  to  proceedings  governed  by  those  Eules  and  cannot  extend 
to  the  special  Eules  in  criminal  matters.  It  is,  however,  unneces- 
se.ry  to  deal  formally  with  this  preliminary  objection,  because  Mr. 
Slaght  conceded  that  in  any  event  he  could  hardly  hope  to  succeed 
in  quashing  the  warrant  itself,  even  after  due  notice  under  Eule 
1280. 

The  other  branch  of  the  motion  really  resolved  itself  into  an 
application  for  a mandamus  (that  is  an  order  in  the  nature  of  the 
old  prerogative  writ  of  mandamus)  requiring  the  constable,  Gur- 
nett,  to  deliver  the  books  and  documents  taken  under  the  search- 
warrant  to  Major-General  Williams  as  the  police  magistrate  who 
issued  the  warrant  or  to  some  other  justice  of  the  peace  in  the 
same  territorial  division. 

Section  629  of  the  Criminal  Code  provides  for  the  issue  of  a 
warrant  authorising  a constable  to  search  for  articles  which  there 
is  reasonable  ground  to  believe  will  afford  evidence  as  to  the 
commission  of  an  offence  and  to  seize  and  carry  the  same  before 
the  justice  issuing  the  warrant  or  some  other  justice  for  the  samel 
territorial  division.  Section  631  provides  that  the  justice  before] 
whom  an  article  seized  is  brought  may  detain  it,  taking  reasonable' 
care  to  preserve  it  until  the  conclusion  of  the  investigation;  and 
if  any  one  is  committed  for  trial  the  justice  may  order  it  to  be 
detained  for  the  purpose  of  evidence  at  the  trial. 

The  status  of  the  applicants  to  make  the  application  is  question- 
ed. They  are  not  the  accused  themselves.  They  comprise  three 
joint  stock  companies,  in  which  the  accused  are  doubtless  interested, 
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but  which  are  of  course  distinct  entities;  and  there  is  also  a 
partnership  said  to  consist  of  or  to  include  the  two  accused,  but 
the  partnership  comes  'before  the  Court  in  its  character  of  a part- 
nership, and  for  the  purposes  of  this  motion  must,  I think,  be 
treated  as  a separate  entity. 

In  support  of  the  motion  is  an  affidavit  made  by  an  accountant 
in  the  employ  of  the  four  applicants.  It  is  rather  unsatisfactory 
in  that  it  is  almost  wholly  based  on  information  and  belief,  fhe 
information  being  supplied  the  deponent  by  persons  who  aJre 
counsel  and  solicitors  for  the  applicants.  There  was  an  earlier 
seizure  of  the  books,  etc.,  made  under  a search-warrant  issued  by 
Major-General  Williams  to  Gurnett.  That  warrant  was  based  upon 
criminal  proceedings  for  conspiracy  against  Solloway  and  Mills 
in  the  Province  of  Alberta,  but  it  and  all  proceedings  under  it 
were  quashed  on  the  20th  February,  1930,  by  my  brother  McEvoy, 
who  held  that  there  w'as  no  power  given  by  the  Code  or  otherwise 
to  a magistrate  in  Ontario  to  issue  a search-warrant  in  support  of 
criminal  proceedings  pending  in  another  Province.  Whether  that 
ruling  was  correct  or  not,  sitting  here  as  a single  Judge,  I should 
be  bound  by  it  if  it  had  any  hearing  upon  the  present  motion. 
That  it  has  no  bearing  is  clear,  for  the  search-warrant  here  is  based 
upon  a prosecution  pending  in  Ontario,  and  is  virtually  admitted 
to  be  valid,  as  I have  said. 

It  further  appears  from  the  affidavit  that  the  search-warrant 
here  was  issued  immediately  upon  the  rendering  of  Mr.  Justice 
McEvoy^s  decision,  and  the  books  and  other  documents  were  again 
seized  by  Gurnett  thereunder. 

The  affidavit  further  states  upon  information  and  'belief  that 
some  of  the  books  and  documents  have  been  moved  to  the  Province 
of  Alberta  for  use  by  the  Attorney-General  of  that  Province  in 
the  criminal  proceedings  there. 

There  is  no  affidavit  filed  on  behalf  of  the  Crown,  and  Mr. 
Rogers  declined  to  make  any  admission  as  to  whether  anything 
has  been  sent  to  Alberta  or  not.  He  presented  to  the  Court,  how- 
ever, two  certificates,  one  by  Major-General  Williams  stating  that 
nothing  seized  under  any  of  the  search-warrants  issued  by  him  on 
the  20th  February,  1930,  had  been  brought  before  him,  the  other 
by  the  Attorney-General,  ^That  everything  done  or  omitted  or 
proposed  to  be  done  or  omitted  by  Arthur  W.  Rogers,  solicitor. 
Department  of  the  Attorney-General,  and  E.  C.  Gurnett,  inspect- 
or, Criminal  Investigation  Department,  Ontario  Provincial  Police, 
in  the  exercise  of  their  offices  as  officers  of  the  Crown,  in  connec- 
tion with  the  disposition  of  anything  seized  from  the  said  defend- 
ants, or  from  companies  or  partnerships  bearing  their  names  or 
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Ordte,  J.A.  under  their  control  under  search-warrants  dated  the  20th  day  of 
1930.  February,  1930,  and  issued  by  V.  A.  S.  Williams,  Esquire,  Police 
Magistrate  in  and  for  the  Province  of  Ontario,  were  and  will  be 
done  under  my  instructions.’’ 

SoLLowAY  The  bearing  of  the  last  mentioned  certificate  upon  these  pro- 
Minis.  ceedings  I will  discuss  later. 

The  motion  as  it  presents  itself  to  the  Court,  therefore,  comes 
down  to  this.  Articles  belonging  to  certain  persons  have  been 
validly  seized  by  a constable  under  a valid  search-warrant.  It  is 
alleged  that  his  duty  under  the  Criminal  Code  is  forthwith  to 
deliver  them  to  the  justice  who  issued  the  warrant  or  to  some 
other  justice  within  the  same  territorial  division.  He  has  not  done 
so,  and  it  is  said  that  instead  he  has  sent  them  out  of  the  Province. 

The  conduct  of  the  constable  of  which  the  applicants  complain 
consists  of  either  one  of  two  things  which  are  clearly  distinct 
from  each  other,  and  it  may  perhaps  comprise  both.  If  he  has 
sent  the  articles  away  or  has  otherwise  dealt  with  them  in  a manner 
not  authorised,  he  may  have  exceeded  his  duty  or  his  authority. 
In  so  far  as  he  has  failed  to  deliver  the  articles  to  a justice  of  the 
peace  he  may  have  fallen  short  of  his  duty. 

Now  it  is  quite  clear  that  a mandatory  order,  by  which  I mean 
an  order  in  the  nature  of  the  prerogative  writ,  will  be  granted 
only  when  there  is  no  other  remedy.  Rich  v.  Melancthon  Board  of 
Health  (1912),  26  O.L.R.  48,  and  Re  Roive  and  Hands  (1928),  63 
O.L.R.  163,  may  be  referred  to.  And  it  is  to  be  noted  that  in 
Chaster  on  Public  Officers  (1909),  p.  648,  where  the  question  of 
the  remedy  by  prerogative  writ  against  public  officers  is  discussed, 
it  is  stated  that  ^'inasmuch  as  the  cases  in  which  damages  could 
occur  on  account  of  breach  of  duty  which  are  not  obtainable  by 
action  are  very  rare,  it  is  a remedy  which  for  practical  purposes 
need  not  be  further  discussed.” 

In  so  far  as  what  Gurnett  has  done  or  may  do  is  something  in 
excess  of  his  duty  or  authority  and  may  injure  the  applicants,  their 
appropriate  remedy  would  seem  to  be  an  action  for  damages  and 
an  injunction,  and  there  is  therefore  no  justification  for  the  issue 
of  a mandatory  order. 

If.  Gurnett  by  detaining  the  articles  instead  of  promptly  deliver- 
ing them  to  a justice  of  the  peace  has  not  yet  completed  the  duty 
devolving  upon  him  under  the  warrant,  other  considerations  arise. 
It  is  argued  by  Mr.  Rogers  that  secs.  629  and  631  of  the  Code 
say  nothing  as  to  when  the  things  are  to  be  delivered  to  a justice, 
and  that  therefore  it  may  be  assumed  that  they  are  still  on  their 
way  there.  It  is  true  the  Code  is  silent  as  to  that,  but  I should 
assume  that  it  is  the  constable’s  duty  to  deliver  them  as  soon  as  is 
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reasonably  and  conveniently  possible,  and  that  he  can  no  more  Orde,  J.A. 

justify  retaining  them  indefinitely  in  his  possession,  than  he  could  1930. 

justify  taking  and  imprisoning  indefinitely  in  his  own  house  a 

man  whom  he  had  arrested,  when  his  ordinary  duty  would  be  to 

take  him  to  a police  station  or  lock-up  or  other  authorised  place  of  Solloway 

custody.  Mills. 

But  this  is  not  the  point  here.  The  applicants  here  are  seek- 
ing redress  by  an  unusual  remedy.  Assuming  that  a peace  officer 
can  be  made  the  subject  of  a mandatory  order  of  this  kind  at  all — 
as  to  which  I am  extremely  doubtful — the  order  would  merely 
command  him  to  perform  his  duty  under  the  warrant.  That  duty 
he  owes  to  the  prosecuting  authorities,  and,  as  far  as  I can  see,  to 
no  one  else.  If  he  falls  short  of  it,  or  refuses  to  carry  it  out,  then 
the  persons  interested  in  its  performance  (that  is  the  Attorney- 
General  or  other  officers  of  the  'Crown  interested  in  the  criminal 
prosecution)  would  seem  to  be  the  only  persons  who  could  seek 
the  extraordinary  aid  of  the  Court  by  a mandatory  order.  If  the 
owners  of  the  articles  are  damnified  or  the  circumstances  imperil 
the  safety  or  integrity  of  their  property,  they  have  their  civil 
action  for  damages  and  for  an  injunction,  including  a mandatory 
injunction.  Upon  that  ground  again,  and  because  the  constable 
owes  no  duty  to  them,  I think  the  applicants  are  not  entitled  to  the 
order  they  ask. 

The  Crown  also  relies  upon  the  provisions  of  sec.  33*  of  the 
Ontario  Judicature  Act,  R.S.O.  1927,  ch.  88.  If  the  word  ‘hnan- 
damus^’  there  includes  a mandatory  order  in  the  nature  of  a prerog- 
ative writ,  and  is  not  confined  to  a mandatory  injunction  granted 
in  an  action,  the  instructions  of  the  Attorney-General  to  Gurnett 
would  seem  to  stand  in  the  way*  of  the  relief  sought  for  by  the 
applicants.  And  it  might  also  form  a serious  obstacle  against 
obtaining  an  injunction  or  a mandatory  injunction  in  an  action. 

It  is  probably  unwise  to  try  to  define  the  precise  application 
of  sec.  33  to  this  proceeding.  I prefer  to  rest  my  judgment  upon 
the  simple  ground  that  the  applicants  have  failed  to  make  out  a 
case  for  the  extraordinary  relief  asked  for  upon  this  motion. 

Some  observations  were  made  as  to  the  effect  which  the  seizure 
and  detention  of  the  applicants’  books  and  documents  might  have 
upon  the  business  of  the  applicants  and  of  their  customers.  This 

* 33.  No  extraordinary  remedy  by  way  of  injunction,  mandamus 
or  otherwise  shall  lie  against  the  Crown  or  against  any  Minister 
thereof  or  any  officer  acting  upon  the  instructions  of  any  Minister 
lor  anything  done  or  omitted  or  proposed  to  be  done  or  omitted  in 
the  exercise  of  his  office  including  the  exercise  of  any  authority 
conferred  or  purporting  to  be  conferred  upon  him  by  any  Act  of  this 
Legislature. 
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may  be  important  but  I am  not  really  concerned  with  that  ques- 
tion. It  is  obvious  that^  in  the  prosecution  for  an  alleged  crime, 
persons  other  than  the  accused  may  be  put  to  serious  inconvenience 
and  even  loss.  For  example,  A.,  a lodger  with  B.,  stabs  some  one 
with  B.^s  bread-knife.  The  knife  is  seized  by  the  police  and  de- 
tained until  the  trial.  B.,  through  no  fault  of  his  own,  has  to  do 
without  his  knife  or  to  buy  or  borrow  another.  It  simply  canT  be 
helped.  The  public  safety  must  override  his  private  interest. 
This  case  differs  only  in  degree  from  the  simple  one  just  mentioned. 

And  I should  like  to  add  that  it  would  be  unfortunate  if,  in  a 
case  of  this  kind,  the  Code  must  be  interpreted  in  such  a way  as 
to  hamper  the  administration  of  justice  under  the  Criminal  Code 
throughout  the  whole  Dominion,  when  the  Attorney-General  'of 
one  Province  seeks  to  assist  that  of  another  in  the  prosecution  of 
an  alleged  crime. 

The  motion  will  be  dismissed  with  costs. 


[APPELLATE  DIVISION.! 
Rudlen  V.  Bridgeman. 


Negligence — Unsafe  PreinnAses — Injury  to  Invitee  hy  Falling  through 
Hole  in  Floor — Extent  of  Invitation — Ordinary  Care  on  Part  of 
Invitee — Negligence — Contributory  Negligence — Findings  of  Trial 
Judge — Appeal. 


The  plaintiff  went  to  the  defendant’s  butcher-shop  to  buy  chops;  he 
asked  the  employee  who  served  him  about  peas,  and  the  employee 
motioned  with  his  head  to  a shelf  where  there  were  peas;  the 
plaintiff  walked  across  the  shop  towards  the  shelf,  but  stepped 
into  a hole  in  the  floor  near  the  shelf,  fell  into  the  cellar,  and  was 
injured.  The  employee  knew  that  the  trap-door  which  guarded  the 
hole  was  up,  and  did  not  warn  the  plaintiff.  The  shelf  was  in  a 
part  of  the  shop  to  which  customers  occasionally  went.  An  action 
brought  for  damages  for  the  plaintiff’s  injuries  was  tried  without  a 
jury  by  a County  Court  Judge,  who  found  in  the  plaintiff’s  favour; — 
Held,  upon  appeal,  that  the  plaintiff  (an  invitee)  was  not  in  a part 
of  the  shop  to  which  he  was  not  invited,  and  it  could  not  be  said 
that  he  was  not  exercising  ordinary  care  because,  going  across  a 
shop  to  look  at  goods,  upon  a particular  shelf,  he  did  not  cast 
his  eyes  on  the  floor  to  see  that  no  trap  had  been  laid  for  him. 
Indermaur  v.  Dames  (1866-7),  L.R.  1 C.P.  274,  2 C.P.  311,  and  Sutcliffe 
V.  Clients  Investment  Co.,  [1924]  2 K.B.  746,  followed.  Connor  y. 
Cornell  (1925),  57  O.L.R.  35,  distinguished. 

And  held,  affirming  the  findings  of  the  trial  Judge,  that  the  plaintiff’; 
injuries  were  the  result  of  the  defendant’s  negligence;  and  (Hasten, 
J.A.,  doubting,  and  Pishee,  J.A.,  dissenting)  that  the  plaintiff  was 
not  guilty  of  contributory  negligence. 


ONTARIO  LAW  REPORTS. 


225 


LXV.]. 


An  appeal  by  the  defendant  from  the  judgment  of  the  County 
Court  of  the  County  of  York  (Lee:,  Jun.  Co.  C.J.),  in  favour  of 
the  plaintiff  for  the  recovery  of  $850  in  an  action  for  damages  for 
injuries  sustained  by  the  plaintiff  by  falling  through  an  opening 
in  the  floor  of  the  defendant’s  butcher-shop  into  the  cellar,  the 
trap-door  which  guarded  the  opening  being  left  open.  The  plain- 
tiff entered  the  shop  to  make  purchases  and  was  apparently  in  the 
position  of  an  invitee,  but  the  defendant  alleged  that  he  was  in 
fact  a trespasser  at  the  place  where  he  was  injured,  having  left  the 
part  of  the  shop  to  which  customers  were  invited. 


Ii030. 

'Rudubn 

V. 

P.RIDGEMAN. 


February  26.  The  appeal  was  heard  by  Riddell,  Hasten, 
Cede,  and  Fishee,  JJ.A. 

J.  D.  Lucas,  for  the  appellant.  The  learned  trial  Judge  erred 
in  finding  that  the  plaintiff  was  a licensee  in  that  part  of  the 
defendant’s  store  where  the  accident  occurred:  Connor  v.  Cornell 
(1925),  57  O.L.R.  35.  In  any  event  the  plaintiff  was  guilty  of 
contributory  negligence  in  not  observing  the  opening  in  the  floor. 

■ A.  C.  McNaugliton,  for  the  plaintiff,  respondent.  He  had  a 
right  to  go  into  the  store  without  looking  at  the  floor,  because  he 
had  been  there  several  times  before,  with  the  permission  of  the 
defendant,  and  the  evidence  shews  that  customers  were  in  the 
habit  of  going  into  that  part  of  the  store.  He  was  not  aware  of  any 
opening  in  the  floor  of  the  premises  and  was  under  no  duty  to 
anticipate  that  such  an  opening  might  be  there. 

March  11.  Riddell,  J.A.  : — The  facts  of  this  case,  as  found  on 
satisfactory  evidence  by  the  learned  County  Court  Judge  at  the 
trial,  are  that  the  plaintiff  went  to  the  shop  of  the  defendant  where 
he  conducted  a business  of  a butcher  and  also  sold  other  articles. 
Buying  some  chops,  the  plaintiff  asked  the  clerk  who  was  cutting 
them  off,  about  peas — ^‘Have  you  got  any  nice  small  peas?”  The 
clerk,  being  busy  cutting  off  the  chops,  said,  ^^Yes,  have  lots  on  the 
shelf  over  there” — indicating  with  his  head  the  shelf  he  meant. 
According  to  the  plaintiff’s  evidence,  he  had,  about  10  days  before, 
been  examining  the  goods  on  that  shelf  with  another  clerk;  how- 
ever that  may  be— and  this  is  not  noticed  in  the  written  judgment 
— the  plaintiff  naturally  took  the  motioning  of  the  clerk  busy  at 
the  meat  as  an  invitation  to  look  at  the  peas  on  the  shelf,  himself. 
He  walked  over  across  the  store  to  go  to  the  shelf  and  looked  at  the 
peas  in  stock,  and  fell  into  the  cellar  through  an  opening  of  an 
open  trap-door  in  the  floor.  The  place  to  which  he  was  going  was 
not  infrequently  visited  by  customers;  and  there  can  be  no  doubt 
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App.  Div.  that  the  defendant  should  have  expected  customers  to  go  there. 
I".)v30.  It  is,  I think,  equally  beyond  doubt  that  the  conduct  of  the  clerk 
was  an  implied  invitation  to  the  plaintiff  to  go  there. 

At  the  trial  before  his  Honour  Judge  Lee,  negligence  action- 
Betdgeman.  able  in  its  character  was  found  against  the  defendant;  that  the 
Riddell,  J.A.  plaintiff  was  not  guilty  of  contributory  negligence  was  also  found; 

and  judgment  was  given  against  the  defendant  for  $8h0  and  costs. 

The  defendant  now  appeals — the  grounds  being  (1)  that  the 
plaintiff  had  no  right  to  go  where  the  accident  happened,  and  (2) 
that  he  was  guilty  of  contributory  negligence. 

The  extent  and  character  of  the  care  required  by  the  law  of 
persons  in  the  position  of  the  defendant  was  discussed  at  some 
length,  and  it  seems  to  me  that  this  may  be  considered  first. 

Since  Indennaur  v.  Dames  (1866-7),  L.R.  1 C.P.  274,  2 C.P 
311,  it  has  always  been  recognised  that  when  one  person  comes 
upon  the  premises  of  another  for  the  purpose  of  transacting  any 
business  with  him,  which  implies  an  inducement  held  out  from  the 
owner  to  him,  the  law  presumes  a right  on  the  part  of  the  stranger 
to  all  reasonable  and  pro])er  ])recautions  for  his  safety,  that  is, 
that  the  right  of  the  owner  of  property  to  use  it  as  he  pleases  is 
limited  by  the  right  of  the  other  that  the  property-owner  shall  take 
reasonable  care  of  his  safety  while  on  the  premises.  The  obligation 
on  the  owner  has  been  well  put  by  Beven,  Negligence  in  Law,  4th 
ed.,  p.  50,  in  the  negative  form,  that  he  is  liable  for  ‘^neglect  to 
take  some  step  to  make  their  condition”  (i.e.,  the  condition  of  his 
premises)  ‘fivith  regard  to  strangers  lawfully  doing  business  there, 
of  such  safety  that  no  greater  than  ordinary  care  would  be  required 
to  avoid  accident.”  The  standard  of  care,  then,  required  of  a 
property-owner  is  perfectly  clear — he  is  not  an  insurer,  if  his 
premises  are  such  that,  while  there  may  be  defects,  they  are  not 
such  as  would  occasion  an  accident,  the  visitor  exercising  ordinary 
care,  the  defects,  if  any,  should  an  accident  happen  through  them, 
do  not  render  the  owner  liable — the  defects  being  but  the  causa 
sine  qua  non,  the  condition,  of  the  casualty,  the  causa  causans  being 
the  want  of  ordinary  care  of  the  visitor  or  some  other  cause. 

I can  see  no  ground  for  the  proposition  that  the  plaintiff  was 
in  a part  of  the  defendant's  premises  to  which  he  had  not  been 
invited — it  was  a part  of  the  shop  to  which  customers  occasionally 
went,  and  moreover  there  was  the  implied  invitation  of  the  clerk 
then  present. 

The  real  question  is  not,  as  we  have  seen,  whether  the  premises 
were  in  fact  defective — that  every  one  will  admit — but  whether 
they  were  so  defective  that  the  exercise  of  ordinary  care  would  not 
have  avoided  the  accident.  I decline  to  accede  to  the  proposition 
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that  a customer  is  not  exercising  ordinary  care  if  and  when  he,  App.  Div. 

invited  to  look  at  some  goods  on  a particular  shelf,  and  going  1030. 

across  a shop  to  do  so,  does  not  cast  his  eyes  on  the  floor  to  see 

that  no  trap  has  been  laid  for  him.  I am  of  opinion  that  he 

cannot  be  considered  as  not  exercising  ordinary  care  if,  having  his  Lridgeman. 

eyes  on  the  goods  to  be  inspected,  he  does  not  see  a hole  in  tlife  Riddell,  J.A 

floor,  which  he  had  no  reason  to  expect  to  be  there.  Negligence 

can  be  predicated  only  on  what  one  either  expects  or  ought  to 

expect,  and  it  would,  in  my  view,  be  monstrous  to  hold  that  a 

customer  ought  to  expect  that  the  owner  may  violate  his  legal 

duty  and  leave  the  floor^  over  which  he  invites  his  customer  to 

walk,  with  a hole  in  it  through  which  the  customer  may  fall. 

I can  find  here  no  want  of  ordinary  care  on  the  part  of  the 
customer  under  the  circumstances,  nothing  of  what  may  be  called 
contributory  negligence — if  such  terminology  is  proper  in  such  a 
case — no  negligence,  in  short;  and  I think  that  the  appeal  must 
be  dismissed  with  costs. 

Masten^  J.A. : — The  defendant  is  the  proprietor  and  occupant 
of  a butcher-shop.  On  the  17th  April,  1929,  at  about  5.45  o’clock 
in  the  afternoon,  the  plaintiff  came  to  the  defendant’s  shop,  bought 
chops,  and  asked  the  employee  who  was  serving  him  about  canned 
peas.  The  employee,  Furse,  said  they  had  peas,  and,  as  found  by 
the  trial  Judge,  made  some  gesture  from  which  the  plaintiff  under- 
stood that  he  was  directed  towards  a shelf  where  the  peas  we4e, 
either  for  the  purpose  of  inspection  or  to  get  the  peas  for  himself. 

This  shelf  is  in  a part  of  the  shop  infrequently  visited  by  cus- 
tomers. As  to  the  character  of  the  lighting  at  the  time  when  the 
plaintiff  went  there,  I have  not  been  able  to  find  any  satisfactory 
evidence. 

In  the  floor  of  that  part  of  the  shop  to  which  the  plaintiff  went, 
there  is  situate  a trap-door  which,  when  opened,  admits  to  stairs 
leading  to  the  cellar  under  the  shop.  This  trap-door  was  open 
when  the  plaintiff  went  to  inspect  the  peas,  and  he  walked  into 
the  opening,  fell  to  the  bottom,  and  injured  himself,  and  now 
claims  damages  from  the  defendant. 

The  legal  status  of  the  plaintiff  is  that  of  an  invitee  entering 
the  premises  of  the  defendant  on  his  implied  invitation,  with  an 
interest  common  to  them  both,  namely,  to  get  goods  which  the 
defendant  wished  to  sell  and  the  plaintiff  to  buy:  Ind&rmanr  v. 

Dames^,  L.R.  1 C.P.  274,  2 C.P.  311;  Sutcliffe  v.  Clients  Invest- 
ment Co.,  [1924]  2 K.B.  746. 

In  the  case  last  mentioned,  Scrutton,  L.J.,  says  (p.  757)  : — 

“The  rights  of  an  invitee  wFo  does  not  pay  for  his  presence 
are  stated  in  Indermaur  v.  Dames,  and  are  that  the  owner  of 
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Ax)p.  Div.  premises  must  use  reasonable  care  to  protect  him  either  by  wam- 
1030.  iiig"  or  precaution  against  traps,  whether  existing  or  n^ew,  dangers 
Ru^n  '^rhich  the  licensee,  if  ignorant  of  the  premises,  could  not  avoid  by 

-y.  reasonable  care  and  prudence.  Against  dangers  which  are  not 

Bbidueman.  traps  in  this  sense  the  owner  is  under  no  liability — that  is,  he 
Hasten,  J.A.  does  not  warrant  the  premises  safe  or  as  safe  as  reasonable  care 
could  make  them.’’ 

The  defendant  alleges  that  the  plaintiff  was  really  a trespass- 
er, in  that  he  had  left  that  portion  of  the  store  to  which  customers 
making  purchases  were  invited;  and,  relying  on  the  case  of 
Connor  v.  Cornell,  57  O.L.R.  35,  submits  that,  although  an  invitee 
would  be  entitled  to  recover  damages  for  injuries  sustained  by 
reason  of  an  unusual  danger  unknown  to  him,  yet  the  liability  of 
the  defendant  is  only  commensurate  with  the  extent  of  the  invit- 
ation, and  that  here  the  plaintiff  was  not  invited  into  that  part 
of  the  premises  where  the  accident  occurred,  and  where  the  un- 
usual danger  existed. 

Little,  if  any,  question  arises  regarding  the  law,  but  whether 
the  plaintiff  was  in  truth  invited  into  that  part  of  the  shop 
where  the  accident  occurred,  and  whether  the  defendant  through 
himself  or  his  employees  was  guilty  of  reasonable  care  to  prevent 
damage  to  the  plaintiff  from  an  unusual  danger,  and  whether  the 
plaintiff  was  guilty  of  contributory  negligence,  are  all  questions 
of  fact  to  be  decided  by  the  jury,  or  in  the  present  case  by  the 
Judge  sitting  as  a jury. 

In  his  evidence  at  the  trial,  the  plaintiff  states  the  facts  as 
follows : — 

‘‘While  he  (Furse)  was  proceeding  to  cut  the  chops  off  the  pork 
I said  to  him,  ‘I  think  I will  have  them  breaded,  it  would 
be  nicer,’  and  I said,  ‘I  think  that  a can  of  nice  small  peas  would 
go  very  nice  with  that,  have  you  got  any  nice  small  peas?’  and 
he  said,  ‘Yes,  have  lots  over  on  that  shelf  over  there.’ 

“Q.  Did  he  point  to  it?  A.  Yo,  he  just  motioned  his  head; 
he  was  cutting  the  chops  at  the  time.  I proceeded  across  to  the — 

“Q.  ‘There  is  lots  over  on  that’ — A.  On  that  shelf. 

“Q.  Motioning  to  cross  the  store,  you  did?  A.  Motioning  I 
proceeded — 

“Q.  From  where  you  were  standing?  A.  From  where  I was 
standing  where  he  was  cutting  the  chops,  on  this  side  of  the  store, 
e cross  the  store,  towards  the  shelving  with  my  eyes  focussed  on  the 
shelving  to  locate  the  peas.  Unfortunately,  I did  not  get  quite 
that  far.  There  was  an  open  trap-door  through  which  I tumbled 
headlong  down,  landing  on  my  heart  and  left  shoulder,  I presume.” 
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The  defendant  denies  the  invitation  implied  from  the  gesture 
to  which  the  plaintiff  refers,  and  the  trial  Judge  finds  as 
follows : — 

am  of  the  opinion  that  some  of  these  clerks  were  in  a hurry. 
The  store  was  closing  up.  It  is  a likely  thing  for  a clerk  to  save 
himself  some  trouble,  and  it  also  might  lend  a little  corrobora- 
tion to  the  other  testimony  adduced  upon  the  plaintiff^s  side,  that 
in  a moment  of  weakness,  so  to  speak.  Purse  did  point  to  the  dis- 
play counter  in  answer  to  the  plaintiff^s  inquiry,  intending  the 
plaintiff  to  get  the  can  of  peas  himself,  and  I find  as  a fact  that 
such  was  the  case.  I also  find  as  a fact  that  the  plaintiff  was  not 
aware  that  there  was  or  ever  had  been  an  opening  in  the  floor  of 
this  store,  because,  had  he  been  aware  of  this  opening,  it  would 
have  been  his  business  to  have  taken  very  much  greater  care  than 
he  otherwise  would  if  he  was  not  aware  of  it.  And,  therefore,  I 
cannot  find  upon  the  evidence  adduced  that  the  plaintiff  was  in 
any  way  gaiilty  of  contributory  negligence  which  contributed  to 
this  accident.’^ 


Alpp.  Div. 
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Bridgeman. 
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The  defendant  was  not  in  the  shop  at  the  time  of  the  accident. 
The  persons  present  were  Mrs.  Bridgeman,  his  wife,  who  was  in 
the  office,  and  Grow,  Purse,  and  Browning,  employees. 

The  trap-door  was  closed  at  the  time  when  the  plaintiff  enter- 
ed the  shop.  Purse  was  the  employee  who  was  cutting  the  chops 
for  the  plaintiff.  While  he  was  so  occupied,  Gow  directed  Brown- 
ing to  go  to  the  cellar  and  get  some  celery,  and  this  direction  was 
heard  by  Piirse,  who  testifies  as  follows: — 

You  proceeded  to  cut — A.  Four  pork  chops. 

What  other  conversation  took  place?  A.  Well,  I heard 
John  Gow  say  to  Ernest  Browning,  'Go  down  in  the  cellar  and 
bring  up  some  celery.^ 

"Q.  You  heard  John  Gow — A.  Say,  'Ernest,  go  down  and 
bring  up  some  celery.^ 

"Q.  What  other  conversation,  if  any,  took  place  between  you 
and  Mr.  Rudlen?  A.  None,  none  whatever,  sir.” 

He  thus  denies  any  question  with  respect  to  the  can  of  peas, 
but  his  evidence  is  not  given  credit  by  the  trial  Judge,  and  if, 
as  the  trial  Judge  finds,  he  did  direct  the  plaiptiff  to  go  and 
inspect  or  get  the  can  of  peas,  he  did  so  knowing,  that  Browning 
was  going  down  into  the  cellar,  and  would  necessarily  lift  the 
trap-door  in  order  to  go  down  the  stairs.  It  therefore  appears  to 
be  entirely  plain  that  the  defendant,  through  his  employees,  fail- 
ed to  exercise  reasonable  care  to  prevent  the  plaintiff  from  suffer- 
ing damage  from  the  unusual  danger  of  the  open  trap-door,  and 
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App.  Ddv.  that  Purse  knew  or  ought  to  have  known,  when  he  directed  the 
10SO.  plaintiff  to  go  to  inspect  the  peas,  that  the  trap-door  would  be  open. 

RuDiLEN  It  only  remains  to  consider  the  question  of  contributory  negli- 
B-«idgeman  At  the  hearing  of  this  appeal  I doubted  the  finding  of  the 

* trial  Judge  that  the  plaintiff  was  not  guilty  of  contribu,tory  negli- 

Masten,  J.A.  gence.  It  occurred  to  me  that,  when  the  plaintiff  undertook  to 
visit  a part  of  the  shop  where  customers  rarely  went,  and  in  which 
it  seems  probable  that  the  lighting  was  poor,  without  looking 
to  see  what  was  in  front  of  him  (for  his  gaze  was  directed  at  the 
cans  of  peas  on  the  shelf),  he  failed  to  use  reasonable  care  on  his 
part  for  his  own  safety,  because  the  danger  was  obvious,  if  he 
had  paid  attention  to  where  he  was  going.  Since  the  hearing  I 
have  considered  the  evidence  to  ascertain  whether  the  finding  of  the 
trial  Judge  of  no  contributory  negligence  should  be  reversed.  Being 
a finding  of  fact  by  a Judge  who  saw  the  Avitnesses,  it  ought  not 
to  be  reversed  unless  clearly  Avrong.  Under  the  circumstances 
the  trial  Judge  should  have  a more  vivid  realisation  of  precisely 
what  took  place  than  I can  gain  from'  the  record  before  us.  It  is 
all  very  close  to  the  line,  and  depends  on  the  conclusion  reached 
on  conflicting  testimony. 

Coupling  this  consideration  Avith  the  fact  that  other  members 
of  this  Courjt  deem  the  conclusion  of  the  trial  Judge  as  to  con- 
tributory negligence  to  be  Avarranted  by  the  evidence,  I And  my- 
self, though  doubting,  unable  to  dissent  from  their  conclusion. 
\Wiat  I might  have  decided  as  a trial  Judge  is,  in  the  circum- 
stances, irrelevant. 

The  appeal  must  be  dismissed  Avith  costs. 

Cede,  J.A. : — I agree  that  this  appeal  must  be  dismissed. 

The  points  involved  are  solely  questions  of  fact. 

The  grounds  of  the  defendant’s  negligence  in  the  performance 
of  the  duty  he  OAved  the  plaintiff  are  based  upon  the  principles 
laid  down  in  Indermaur  v.  Dames,  L.E.  1 C.P.  274,  2 C.P.  311. 
And  there  is  no  distinction  that  I knoAv  of  in  applying  those 
principles  betAA^een  the  case  of  a permanent  opening  and  an  open- 
ing AA^hich  becomes  dangerous  by  the  negligent  omission  to  close 
a trap-door  over  it. 

As  to  the  alleged  contributory  negligence  of  the  plaintiff  in 
not  “using  reasonable  care  on  his  part  for  his  OAvn  safety,”  to 
quote  the  words  of  Willes,  J.,  in  Indermaur  X'.  Dames,  L.E.  1 C.P. 
at  p.  288,  that  was  a question  of  fact  upon  which  the  flnding  of  the 
trial  Judge  should  not  be  disturbed  unless  it  is  clearly  Avrong. 
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In  the  present  case,  while  the  plaintiff  might  be  bound  to  take 
reasonable  care  to  avoid  stumbling  over  a 1)Ox  of  fruit  or  a bag  of 
potatoes  leaning  against  the  counter,  I cannot  think  that  there 
was  any  lack  of  reasonable  care  on  his  part  in  failing  to  observe 
an  opening  in  the  floor  beneath  the  shelves  to  which  he  was  invited 
by  the  shopman  to  go. 

Fisher,  J.A.  : — I am  of  opinion  that  the  learned  County  Court 
Judge  was  right  in  holding  that  the  defendant  was  guilty  of 
negligence,  but  wrong  in  finding  that  there  was  no  contributory 
negligence. 

At  the  conclusion  of  the  argument,  I formed  the  opinion  that 
the  defendant  was  negligent  and  the  plaintiff  guilty  of  contributory 
negligence,  and  that,  as  the  degree  of  negligence'  was  about  equally 
divided,  all  that  the  plaintiff  was  entitled  to  recover  was  one-half 
of  the  damages  awarded;  and,  after  a careful  reading  of  the  evid- 
ence and  the  case-law  applicable,  I see  no  reason  to  change  my 
opinion. 

The  defendant  had  a right  to  have  the  trap-door  in  his  prem- 
ises; and,  whilst  under  a legal  obligation  to  his  customers  to  take 
reasonable  care  to  prevent  injuries  to  them  from  falling  into  the 
trap-door  hole  leading  to  the  cellar,  his  liability  is  limited  to  the 
extent  that  he  is  only  bound  to  take  reasonable  care  to  protect  his 
customers  from  dangers  which  are  more  or  less  hidden,  and  not 
from  dangers  that  are  not  concealed  or  obvious  to  any  one  using 
the  premises  with  ordinary  care. 

All  actions  for  negligence  are  founded  on  the  doing,  or  omitt- 
ing to  do,  something  in  the  given  circumstances.  Now,  in  the  pres- 
ent case,  assuming  that  the  nod  of  the  clerk,  who  was  cutting  the 
pork  chops,  to  the  plaintiff,  amounted  to  an  invitation  for  the 
plaintiff  to  leave  the  place  where  he  was  and  to  go  to  the  place 
indicated  by  the  nod,  that  fact  did  not,  in  my  mind,  license  the 
plaintiff  to  proceed  regardless  of  everything  or  anytliing  that 
might  happen  to  be  in  his  way,  or  with  his  eyes  shut  or  focussed 
entirely  upon  the  peas  located  in  some  shelf.  Had  the  plaintiff,  as 
he  was  bound  to,  exercised  ordinary  care,  unquestionably — the 
light  being  quite  sufficient  where  the  trap-door  was  located — he 
would  or  should  have  seen  the  trap-door  standing  up  on  one  side  of 
the  hole  and  avoided  the  hole.  What  possible  right  had  the  plaintiff 
to  ignore  everything  that  might  be  in  his  path  and  keep  his  eyes, 
as  I have  stated,  focussed  on  one  spot  only  and  then  claim  damages 
for  his  injuries,  any  more  than  the  customer  who  undertakes  to 
go  wandering  about  a shop  and  pay  no  attention  to  where  he  is 
going?  That  a customer  in  a shop  is  not  expected  to  see  and 
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avoid  hidden  dangers  is  answered  by  the  fact  that  the  trap-door 
was  noL  in  all  the  circnmstances  of  this  case,  a hidden  danger; 
the  door  was  up,  the  hole  was  there,  and  the  place  had  sufficient 
light,  so  that  we  have  here  a danger  which  was  not  concealed  but 
exposed  and  olhvious  to  any  one  exercising  ordinary  care. 

Having  found  that  the  plaintiff  was  guilty  of  contributory 
negligence,  I have  to  determine  what  negligence,  if  any,  the 
defendant  was  guilty  of.  I can  find  no  evidence  establishing 
negligence  merely  in  the  condition  of  the  premises,  as  in  my 
opinion  they  were  safe,  but  I do  find  that  there  was  negligence 
in  the  operation  of  the  shop  by  the  defendant's  employee  (Furse). 
Furse  admitted  that  he  knew,  just  before  or  at  the  time  the  plain- 
tiff was  starting  or  about  to  start  in  the  direction  of  the  trap-door 
to  have  a look  at  the  peas,  that  a fellow-employee  (Gow)  had 
ordered  another  employee  (Browning)  to  go  to  the  cellar  to  get 
seme  celery,  and  that  the  trap-door  would  be  lifted,  and  Furse 
omitted  to  warn  the  plaintiff,  as  he  should  have,  to  be  on  the 
look-out.  That  omission  in  my  opinion  constituted  negligence 
on  the  part  of  the  defendants  employee  in  a failure  to  take 
reasonable  care  to  protect  the  customer  (the  plaintiff)  for  which 
the  defendant  must  be  held  responsible. 

The  appeal  should  be  allowed  in  part,  and  the  damages  award- 
ed by  the  'County  Court  Judge  reduced  to  $425.  Success  being 
divided,  there  should  he  no  costs  of  this  appeal. 

Appeal  dismissed  (Fisher^  J.A.,  dissenting  in  part). 


[APPELLATE  DIVUSION.] 


Kt^y  V.  Key. 

Foreign  Laic — Proof  of — Presumption — Onus — Negligence  in  Foreign 
Country  in  Operation  of  Motor-vehicle — Injury  to  Gratuitous  Pas- 
senger— Contract  or  Tort — Action  hy  Father  against  Son — Volenti 
non  Fit  Injuria. 

The  plaintiff  sued  the  defendant,  his  son,  in  a County  Court  to  recover 
damages  for  personal  injuries  sustained  in  the  State  of  New  York 
by  reason  of  the  defendant’s  negligence  in  the  operation  of  his 
motor-vehicle,  wherein  the  plaintiff  was  a passenger  as  the  guest 
of  the  defendant.  The  plaintiff  alleged  violation  of  the  statutory 
law  of  New  York  State,  and  also  ne#igence  at  the  Commfon  Law, 
but  failed  at  the  trial  to  adduce  any  evidence  of  the  law  of  New 
York,  and  because  there  was  no  evidence  of  that  law  the  County 
Court  Judge  dismissed  the  action:  — 
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Held,  upon  appeal,  that  the  general  foreign  law  is  presumed  to  be 
the  same  as  our  own;  and  the  onus  of  proving  that  it  is  different 
is  on  those  who  contend  that  it  is. 

The  action  might  be  considered  as  either  in  contract  or  in  tort:  when 
one  entrusts  himself  or  his  property  to  another  to  be  carried,  there 
is  an  implied  contract  that  the  traveller  shall  use  ordinary  care  in 
the  transport;  and,  in  the  absence  of  special  circumstances,  the  fact 
that  the  passenger  is  the  father  of  the  driver  has  no  significance. 
There  being  no  special  circumstances,  and  the  law  of  New  York  State 
being  presumed  to  be  the  same  as  ours,  the  plaintiff  was  entitled  to 
judgment  for  the  amount  of  damages  found  by  the  County  Court 
Judge. 

Review  of  the  authorities. 

Nouvelle  Banque  de  UTJnion  v.  Ayton  (1891),  7 Times  L.R.  377,  speci- 
ally referred  to. 

Walpole  V.  Canadian  Northern  Railway  Co.,  [1923]  A.C.  113,  and  Mc- 
Millan V.  Canadian  Northern  Railway  Co.,  [1923]  A.C.  120,  distin- 
guished. 

Per  Mastein,  J.A.  : — The  evidence  failed  to  justify  the  application  of 
the  maxim  volenti  non  fit  injuria. 

An  appeal  by  the  plaintiff  from  the  judgment  of  the  County 
Court  of  the  County  of  York  (Lee^  Jun.  Co.C.J.)  dismissing  an 
action  for  the  recovery  of  damages  for  personal  injuries  to  the 
plaintiff  caused^  as  alleged,  by  the  negligence  of  the  defendant, 
who  was  the  plaintiff’s  son,  in  the  driving,  in  the  State  of  New: 
York,  of  la  motor-car  in  which  the  plaintiff  was  a passenger. 


February  13.  The  appeal  was  heard  by  Riddell,  Hasten, 
Orde,  and  Fisher,  JJ.A. 

A.  A.  Macdonald,  for  the  appellant. 

E.  A.  Richardson , for  the  defendant,  respondent. 

March  11.  Riddell,  J.A. : — This  is  an  appeal  from  the  judg- 
ment of  his  Honour  Judge  Lee  in  the  County  Court  of  the  County 
of  York,  whereby  he  dismissed  the  plaintiff’s  claim,  though  with 
regret,  conceiving  that  he  was  unable  under  the  law  to  give  him 
relief. 

I accept  the  findings  of  fact  of  the  learned  Judge,  justified 
as  they  are  by  the  evidence  at  the  trial. 

The  plaintiff,  the  father  of  the  defendant,  at  the  request  of 
his  son,  accompanied  him  in  the  son’s  automobile  from  Toronto  to 
Lockport,  New  York  State,  on  the  13th  April,  1939,  as  the  guest 
of  the  son.  The  son  operated  his  automobile  himself,  and  so 
operating  it  was  guilty  of  negligence  in  New  York -State,  which 
had  the  result  of  the  automobile  being  overturned  and  the  plain- 
tiff injured. 

The  plaintiff'  in  his  statement  of  claim  alleges  violation  of  the 
statutory  law  of  New  York  State,  and  also  negligence  at  the 
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Common  Law.  At  the  trial  he  failed  to  give  any  evidence  of  the 
law  of  New  York,  and  because  he  had  no  evidence  of  such  law  the 
learned  County  Court  Judge  dismissed  the  action. 

If  the  case  depended  upon  proof  of  such  law,  we  might,  as  in 
at  least  one  other  case,  allow  this  to  be  proved  by  affidavit  or 
otherwise,  on  proper  terms;  but  I think  there  is  no  necessity  of 
this  being  done. 

Assuming  that  the  case  is  to  be  decided  upon  the  law  of  the 
foreign  State,  that  law  must  be  established  as  a fact — the  Court 
cannot  take  judicial  cognisance  of  it : Story’s  Conflict  of  Laws,  8th 
ed.,  pp.  863-868;  and  even  the  decision  of  a Judge  of  the  foreign 
State  is  not  conclusive,  as  was  once  thought : Guaranty  Trust  Co. 
of  Netv-  York  v.  Hannay  Co.,  [1918]  2 K.B.  623.  But,  dis- 
regarding special  laws  such  as  Bankruptcy,  etc.,  the  general 
foreign  law  is  presumed  to  be  the  same  as  our  own:  Brown  v.  Ch'acey 
(1821)  D.  & R.  (N.P.)  Il,  note,  25  R.R.  782;  Smith  V.  Gould 
(1842),  4 Moo.  P.C.  26;  Lloyd  v.  Guihert  (1865),  L.R.  1 Q.B. 
115,  at  p.  129;  The  Colorado,  [1923]  P.  102,  at  p.  Ill  ; and  the 
onus  of  proving  that  the  foreign  law  is  different  from  ours  is  on 
those  who  contend  that  it  is:  Dynarmt  Actien  Gesellschaft  v.  Rio 
Tinto  Co.,  [1918]  A.C.  292,  301.  Cf.  Nouvelle  Banque  de  TUnion 
V.  Ayton  (1891),  7 Times  L.R.  377. 

The  action  of  tlie  plaintiff  might  be  considered  as  either  in 
contract  or  in  tort,  just  as  the  passenger  in  a railway  carriage  has 
his  option  in  case  he  is  injured  by  negligence  for  which  the  railway 
company  is  responsible. 

When  any  one  entrusts  himself  or  his  property  to  another  to 
be  carried,  whether  in  a gig,  a carriage,  a boat,  a railway  carriage, 
or  an  automobile,  an  implied  contract  is  at  once  raised  for  the 
carrier  to  use  ordinary  care  in  the  transport,  and  the  fact  that  the 
transport  is  gratuitous  is  nihil  ad  rem:  Great  Northern  Railway 
Co.  V.  Harrison  (1854),  10  Ex.  376.  There  are,  of  course,  many 
cases  in  which  a passenger  injured  by  the  negligence  of  the  driver 
of  an  automobile  caunot  recover  from  him : the  passenger  may  be 
precluded  if  he  exercise  control  over  the  driver;  even  without  such 
control  he  may  be  precluded  if,  himself  intoxicated,  he  goes  with 
a driver  v/ho  is  intoxicated  and  so  causes  the  accident:  Delaney  v. 
City  of  Toronto  (1921),  49  O.L.R.  245;  and  cf.  Plant  v.  Township 
of  Normanhy  (1905),  10  O.L.R.  16;  Miller  v.  County  of  Went- 
worth (1913),  5 O.W.N.  317,  25  O.W.R.  270;  Roe  v.  Township 
of  Wellesley  (1918),  43  O.L.R.  214.  But,  in  the  absence  of  such 
special  circumstances,  the  fact  that  the  passenger  is  the  father  of 
the  driver  has  no  significance.  Gosnell  v.  Township  of  South- 
wold  (4919),  46  O.L.R.  265,  Armand  v.  Carr,  [1926]  S.C.R.  5'75, 
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at  p.  581,  Coop  V.  Robert  Simpson  Co.  (1'018),  42  O.L.R.  488,  App.^iv. 
Mills  V.  Armstrong  (1888),  13  App.  Cas'.  1,  and  the  like  cases,  1930. 
may  also  be  looked  at. 

There  are  no  special  circumstances  here,  and  the  plaintiff  by 
cur  law  is  entitled  to  recover.  The  law  of  New  York  State  being  ..  ! 
presumed  to  be  the  same  as  ours,  there  is  no  reason  why  he  should  R'l^ddl,  J.A 
not  have  his  judgment  for  the  amount  found  by  the  County  Court 
Judge,  viz.,  $1,500,  and  costs,  both  of  the  Court  below  and  of 
this  appeal. 

Mastex,  J.A. : — In  actions  of  tort  the  principle  that,  in  the 
absence  of  proof  of  the  foreign  law,  that  law  will  he  presumed  to 
be  the  same  as  the  law  of  Ontario,  is  beyond  controversiey. 

The  only  question  is  as  to  the  onus  of  proof,  and  counsel  for 
the  respondent  relies  on  the  cases  Walpole  v.  Ccmadmn  Nonthern 
Railtoay  Co.,  [1923]  A.C.  113,  and  McMillan  v.  Canadian  North- 
ern Railway  Co.,  [1923]  A.C.  120. 

But  a perusal  of  the  judgments  of  Viscount  Cave  in  those  cases 
makes  it  plain  that  the  law  of  British  Columbia  in  the  one  case 
and  the  law  of  Ontario  in  the  other  case  was  either  admitted  or 
proved  so  that  it  was  before  the  Court,  and  the  presumption  which 
applies  in  the  absence  of  proof  of  the  foreign  law  did  not  in  those 
cases  arise. 

The  rule  with  respect  to  the  onus  of  proof  of  the  foreign  law 
has  been  stated  in  these  terms : — 

“In  the  administration  by  English  Courts  of  private  inter- 
national law  it  is  presumed  until  the  contrary  is  proved  that  the 
foreign  law  applicable  to  the  case  in  hand  is  similar  to  the  law 
of  England,  and  the  Court  will  accordingly  apply  English  law 
to  the  case  unless  there  is  evidence  before  it  establishing  the  foreign 
law  to  some  different  effect.  The  cases  cited  in  support  of  that  pro^ 
position  appear  to  me  to  bear  it  out  and  I refer  only  to  the  last  of 
them,  namely,  Nouvelle  Banque  de  VUnion  v.  Ayton,  7 Times 
L.R.  377.” 

In  that  case  the  head-note  is  as  follows : — 

“At  the  trial  of  an  action  on  a promissory  note  the  defence 
was  that  it  was  not  negotiable,  and  experts  Were  called  to  prove 
that  by  Belgium  law  the  note  was  not  negotiable,  the  jury  being 
unable  to  make  up  their  minds,  the  Judge  entered  a verdict  and 
judgment  for  the  plaintiffs.  Held,  that  as  the  defendant  had  fail- 
1 ed  to  satisfy  the  jury  that  the  note  was  not  negotiable  hy  Belgium 
law  the  plaintiff  was  entitled  to  recover  by  English  law,  and  that 
judgment  had  been  properly  entered  for  him.” 
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The  appeal  was  argued  before  Lord  Halshnry,  L.C.,  Lord 
Esher,  M.E.,  and  Fry,  L.J.  In  the  course  of  his  judgment  the 
Lord  Chancellor  said  that  he  took  the  finding  of  the  jury  to 
mean  that  proof  of  the  Belgian  law  failed,  and  that  being  so,  as 
the  defendant  had  to  prove  it,  the  plaintiff  was  entitled  to  recover 
by  English  law.  And  Lord  Esher  observed:  ^^The  proposition 
contended  for  on  the  part  of  the  defendant,  that  on  any  foreism 
]jote  or  bill  evidence  be  given  that  by  the  foreign  law  it  was 
negotiable,  was  most  formidable  and  startling.  But,  fortunately, 
it  was  not  upheld  by  the  authorities  cited.”  Lord  Justice  Fry 
concurred. 

In  my  opinion  the  evidence  entirely  fails  to  justify  the  appli- 
cation in  this  case  of  the  maxim  volenti  non  fit  injuria. 

The  appeal  should  be  allowed  and  judgment  should  be  entered 
as  proposed  by  my  brother  Eiddell. 

Cede  and  Fisher,  JJ.A.,  agreed  with  Eiddell,  J.A. 

Appeal  allowed. 


[APPELLATE  DIVISION.] 


Tober  V.  Lampman. 

Evidence — Conversion  of  Goods — Larceny — Evidence — Mere  Scintilla 
not  SuMcient — Reversal  of  Finding  of  Trial  Judge. 

In  an  action  for  conversion  of  property  of  the  plaintiff,  the  facts  al- 
leged by  him  were  such  as,  if  established,  would  shew  the  defend- 
ant to  have  been  guilty  of  larceny;  but  there  was  no  real  evidence 
against  the  defendant — nothing  more  than  a mere  scintilla,  and 
that  is  not  now  sufficient  to  warrant  a judgment. 

Gihlin  v.  McMullen  (1868),  L.R.  2 P.C.  317,  followed. 

The  rule  against  a mere  scintilla  is  especially  applicable  in  a case 
in  which  a state  of  facts  is  alleged  that  would  make  the  opposite 
party  guilty  of  a crime. 

The  finding  of  a County  Court  Judge  reversed  upon  appeal. 

An  appeal  by  the  defendant  from  the  judgment  of  the  County 
Court  of  the  County  of  Lincoln  in  favour  of  the  plaintiff  in  an 
action  for  the  value  of  47  turkeys  of  the  plaintiff  alleged  to  have 
been  converted  by  the  defendant.  . 

February  25.  The  appeal  was  heard  by  Eiddell,  Mastbn, 
Orde,  and  Fisher,  JJ.A. 

F.  R.  Murgatroyd,  for  the  appellant. 

D.  F.  Fepler,  for  the  plaintiff,  respondent. 
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March  11.  The  judgment  of  the  Court  was  read  by  Riddell^ 
J.A. : — This  is  a case  of  alleged  conversion  of  certain  turkeys.  The 
learned  County  Court  Judge,  being  of  the  opinion  that  the  conver- 
sion was  proved,  gave  judgment  for  the  plaintiff  for  $200  and  costs. 

While  this  is  a civil  action,  the  facts  as  found  by  the  trial 
Judge  would  necessitate  a conviction  for  larceny  if  the  defendant 
were  prosecuted  criminally — and  it  must  be  mid  that,  if  the  find- 
ings are  true,  the  defendant  should  .be  so  prosecuted,  for  he  would 
be  guilty  of  a brazen  and  contemptible  theft. 

I have  read  over  the  transcript  of  the  evidence  more  than  onoe 
with  an  anxious  desire  to  see  if  there  is  any  real  evidence  against 
the  defendant.  While  there  are  circumstances  of  suspicion,  more 
than  one,  I can  find  nothing  that  is  at  all  evidentiary  of  the  actual 
appropriation  of  the  plaintiff^s  property  by  the  defendant.  At  the 
very  highest,  there  is  nothing  more  than  a mere  scintilla,  an 
adminiculum  of  evidence;  and,  while  some  of  the  oldest  cases 
decide  that  an  adminiculum  of  evidence  is  enough,  most  Courts 
have  abandoned  that  view.  This  matter  is  well  discussed  in 
Wigmore  on  Evidence,  vol.  4,  p.  3528,  where  certain  authorities 
are  quoted.  So  in  James  v.  Crockett  (1898),  34  N.B.  540;  but 
for  us  the  best  authority  is  the  Judicial  Committee  in  Giblin  V. 
McMullen  (1868),  L.R.  2 P.C.  317,  in  which,  at  p.  33i5,  their 
Lordships  disapprove  of  the  former  rule  ^That  if  there,  were  what 
is  called  a scintilla  of  evidence,  the  Judge  was  bound  to  leave  it 
to  the  jury.” 

Moreover,  the  rule  against  a mere  scintilla  should  be  applied 
even  more  carefully,  if  possible,  in  the  case  in  which  a state  of 
tacts  is  alleged  that  would  make  the  opposite  party  guilty  of  a 
<rime:  Lang  Shirt  Oo/s  Trustee  v.  London  Life  Insu't'ance  Oo. 
(1928),  62  O.L.R.  83,  affirmed  in  London  Life  Insurance  Co.  v. 
Trustee  of  the  Property  of  the  Lang  Shirt  Co.  Ltd.,  [1929]  S.C.R. 
117. 

I think  that  the  appeal  must  be  allowed  with  costs,  and  the 
action  dismissed  with  costs. 
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[APPELLATE  DIVISION.] 

Henderson  v.  Tudhope. 

Tudhope  V.  Henderson. 

'Negligence — Motor-ve'hicles  upon  Highway — Collision — Fault  of  Driver 
of  Vehicle  Oioned  hy  Company — Whether  Company  Responsihle — 
Statutory  LiaMlity  Removed  hy  sec.  Jil  of  Highway  Traffic  Act 
(19  Geo.  V.  ch.  68,  sec.  9) — Liability  at  Common  Law — Driver  an 
Employee  of  Company  'but  not  Authorised  by  Person  not  Agent 
of  Owner  for  that  Purpose^Position  Taken  by  Counsel  at  Trial 
Changed  upon  Appeal — No  Estoppel — Costs. 

I'he  effect  of  the  Highway  Traffic  Amendnrent  Act,  1929,  19  Geo.  V.  ch. 
68,  sec.  9,  repealing  sec.  41  of  the  Highway  Traffic  Act,  R.S.O.  1927, 
ch.  251,  and  substituting  a new  sec.  41,  is  to  reduce  the  responsibility 
of  the  owner  of  a motor-vehicle  to  that  at  the  Common  Law. 

In  the  absence  of  authority  to  the  driver  of  a vehicle  to  entrust 
another  employee  with  the  duty  of  driving  it,  the  owner  is  not 
responsible  for  the  negligence  of  the  substituted  driver. 

Beard  v.  London  General  Omnibus  Co.,  [1900]  2 Q.B.  530,  followed. 

If  the  act  which  was  done  by  a person  who  ought  not  to  have  done 
it,  was  not  done  by  reason  of  any  act  of  negligence  on  the  part  of 
the  person  authorised  to  do  the  act,  it  must  be  proved  that  the 
person  who  did  the  act  was  the  agent  of  the  master  in  doing  it. 

Dictum  of  Buckley,  L.J.,  in  Ricketts  v.  Thos.  Tilling  Ltd.,  [1915]  1 
K.Bl  644,  at  p.  648,  followed.  That  case  distinguished  upon  its  facts. 

In  June,  1929,  a collision  took  place  upon  a highway  between  two 
motor-vehicles,  one  driven  by  H.,  and  the  other,  the  property  of  the 
C.  company,  by  T.,  an  employee  of  that  company.  An  action  was 
brought  by  H.  against  T.,  one  D.,  and  the  C.  company,  and  a cross- 
action by  T.  and  the  C.  company  against  H.  The  actions  being  tried 
together,  the  trial  Judge  found  that  Tr  was  wholly  to  blaiae  for  the 
collision,  and  exonerated  H.,  giving  judgment  against  T.  (which 
was  affirmed  upon  appeal),  and  also  against  the  C.  company,  by 
reason  of  what  was  taken  for  granted  as  the  statutory  law,  the 
Judge  and  counsel  apparently  not  being  aware  of  or  having  for- 
gotten the  amendment.  D.  was  an  employee  of  the  C.  company  and 
was  entrusted  with  that  company’s  motor-vehicle  for  use  in  the 
company’s  business.  D.  allowed  T.  to  drive  the  vehicle,  also  upon 
business  of  the  company.  The  collision  occurred  when  T.  was 
driving;  D.  was  not  in  the  vehicle;  and  there  was  nothing  to 
indicate  that  T.  was  not  a competent  driver — he  had  no  licence 
at  the  time,  but  had  had  one  and  had  driven  one  of  the  company’s 
motor-vehicles  at  one  time.  Negligence  of  D.  in  authorising  T.  In' 
drive  the  vehicle  was  not  shewn,  and  it  was  not  “proved  that  the 
person  who  did  the  act  was  the  agent  of  the  msaster  in  doing  it:” — 

Held,  therefore,  upon  appeal  by  the  company,  that  there  was  no 
liability  on  the  part  of  the  company  at  the  Common  Law. 

At  the  trial,  counsel  for  the  company,  at  the  opening  of  the  argument,, 
said  that  he  would  not  contend  that  the  company  was  not  liable 
for  the  negligence  of  T. ; the  argument  proceeded  on  that  under- 
standing; and  judgment  was  pronounced  without  any  consideration 
of  that  point.  This  position  taken  by  counsel  did  not  prevent  any 
evidence  being  given:  — 

Held,  that  there  was  no  estoppel  preventing  the  company  from  assert- 
ing its  legal  rights,  nor  was  it  precluded  from  doing  so  on  any 
principle  of  law;  counsel  was  not  precluded  in  the  appellate  court 
from  changing  his  position  and  relying  upon  the  law  as  it  actually^ 
existed;  and  the  company  was  freed  from  liability  by  the  statutory 
anrendment. 


1930. 
March  11 . 
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Costs  should  depend  upon  the  circumstances  of  the  case  and  the  1930. 

conduct  of  the  parties:  the  company  was  in  law  responsible  for  

the  statement  of  its  counsel,  and  so  was  not  allowed  costs  of  its  Henderson 

appeal;  H.  should  not  have  opposed  the  appeal  of  the  company, 

and  so  was  not  allowed  the  costs  of  it.  Iudhope. 

Appeal  by  E.  & S.  Ctirrie  Ltd.^  a defendant  in  the  first  action, 
and  an  appeal  by  Tudhope,  defendant  in  the  first  action  and  plain- 
tiff in  the  second,  from  the  judgment  of  Weight,  J.,  at  the  trial 
of  the  two  actions  together.  The  actions-  arose  out  of  a collision 
of  motor-vehicles  upon  a highway.  The  facts  are  stated  in  the 
judgment. 

February  28.  The  appeals  were  heard  by  Eiddell,  Masten, 

Oede,  and  Fishee,  JJ.A. 

R.  S.  Robertson,  K.C.,  for  the  appellant  company. 

J.  ^V.  Thompson,  for  the  appellant  Tudhope. 

R.  S.  Hays,  for  Henderson,  respondent. 

March  11.  The  judgment  of  the  Court  was  read  by  Eiddell, 

J.A. : — These  two  appeals  were  heard,  as  the  actions  were  tried, 
together. . On  the  12th  June,  1929,  a collision  took  place  between 
two  automobiles,  one  of  them  driven  by  Henderson,  the  other, 
the  property  of  the  E.  & S.  Currie  Ltd.,  driven  by  their  employee, 

Tudhope.  The  two  actions  were  brought,  Henderson  in  his  action 
claiming  against  the  Currie  company,  as  well  as  against  the 
driver  of  the  company’s  automobile,  Tudhope,  and  one  Drage,  and 
Tudhope  and  the  Currie  company  against  Henderson. 

At  the  trial,  the  learned  trial  Judge,  Mr.  Justice  Wright, 
placed  the  blame  for  the  accident  upon  Tudhope,  wholly  exoner- 
ating Henderson,  as  well  as  Drage,  who  was  in  another  car  and 
was  joined  as  a defendant  in  Henderson’s  action.  By  reason  of 
what  was  taken  for  granted  as  the  statutory  law,  judgment  was 
also  given  against  the  Currie  company. 

An  appeal  was  taken  by  Tudhope  and  also  by  the  Currie  com- 
pany. Tudhope’s  appeal  cannot  succeed : in  my  opinion,  the  learned 
trial  J udge  was  right  in  his  findings,  and  they  cannot  be  disturbed. 

As  to  the  appeal  of  the  Currie  company,  wholly  different  con- 
siderations arise:  the  Highway  Traffic  Amendment  Act  of  1929, 

19  Geo.  V.  ch.  68,  sec.  9,  having  repealed  the  former  sec., 41  of  the 
Highway  Traffic  Act,  E.S.O.  1927,  ch.  251,  and  substituted  a new 
sec.  41,  which  makes  the  responsibility  of  the  owner  of  an  auto- 
mobile much  lower — the  section  reading  thus  : — 

^Hl.  The  owner  of  a motor-vehicle  shall  incur  the  penalties 
provided  for  any  violation  of  this  Act  or  of  any  regulation  made 
by  the  Lieutenant-Governor  in  Council,  unless  at  the  time  of  such 
Molation  the  motor-vehicle  was  in  the  possession  of  some  person 
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App.  Div.  other  than  the  owner  or  his  chauffeur,  without  the  ownePs  consent, 

1930.  and  the  driver  of  a motor-vehicle  not  being  the  owner  shall  also 

iiicur  the  penalties  provided  for  any  such  violation.” 

Henderson  rm  1 . . , • • • 

V.  ihere  is  no  necessity  to  appeal  to  the  maxim  hjxpressio  uniius, 

Tudhope.  exclusio  alterius,  to  see  that  so  far  as  there  is  liability  in  a case 
Riddell,  J.A.  of  the  present  kind,  the  responsibility  of  the  owner  is  reduced  to 
that  at  the  Common  Law. 

Looking  now  at  the  facts,  it  appears  that  Tudhope  was  an 
employee,  a travelling  salesman,  of  the  Currie  company,  who  was 
at  Stratford  on  the  company’s  business,  and  wished  to  go  to 
, Goderich  also  on  their  business,  as  did  Drage,  also  a salesman  of 

the  company.  One  Williams,  an  employee  of  another  establish- 
ment, wished  also  to  go  to  Goderich.  Drage  had  driven  a car 
belonging  to  his  employer  to  Stratford,  and  it  was  arranged  that 
ihe  three  travellers  should  go  to  Goderich  together.  Tudhope 
took  the  wheel  of  one  car,  that  of  the  company,  the  others  not 
being  with  him.  As  a consequence  of  his  determination  to  drive, 
the  accident  in  question  took  place,  with  the  result  that  he  was 
found  at  the  trial  to  be  the  sole  offender.  Tudhope  had  driven  one 
of  the  company’s  cars  the  preceding  summer;  he  had  had  a licence 
for  193i8  but  had  failed  to  renew  it,  and  had  none  when  the 
accident  happened;  on  the  Monday  he  had  met  Drage  in  Guelph, 
spent  that  night  with  him  in  Kitchener,  having  apparently  gone 
with  him  in  his  car  from  Guelph  to  Kitchener,  and  at  all  events 
going  with  him  in  his  car  from  Kitchener  to  Stratford  on  the 
following  day,  and  spending  the  night  with  him  in  Stratford — 
he,  not  being  entrusted  with  a car,  utilised  that  entrusted  to  and 
driven  by  his  fellow-employee,  Drage.  As  we  have  seen,  when 
they  proposed  on  the  Wednesday  to  go  to  Goderich  together, 
Tudhope  took  the  wheel  for  the  first  time.  Drage  went  with 
Williams  in  the  latter’s  car  and  had  nothing  to  do  with  the  acci- 
dent. 

The  law  in  such  a case  is  clearly  laid  down  in  Beard  v.  London 
General  Omnibus  Co.,  [1900]  3 Q.B.  530:  the  servant  of  the  com- 
pany driving  its  omnibus  allowed  another  employee  to  drive;  he 
was  negligent  and  caused  an  accident:  it  was  held  that,  in  the 
absence  of  authority  to  the  driver  to  entrust  another  employee 
with  the  duty  of  driving  the  omnibus,  the  company  was  not 
liable.  This  case  is  not  at  all  shaken  or  questioned  in  the  later 
case  of  Ricketts  v.  Thos.  Tilling  Ltd.,  [1915]  1 K.B.  644,  in 
which,  under  much  the  same  circumstances,  the  company  was 
held  liable,  the  driver  being  considered  negligent  in  allowing  the 
other  employee  to  drive.  That  case  is  wholly  distinct  from  the 
present — here  there  was  nothing  to  indicate  that  Tudhope  was 
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not  a competent  driver;  and  there,  too,  the  driver  sat  beside  the 
other,  as  in  this  case  he  did  not. 

Nor  do  the  cases  quoted  in  the  Ricketts  case  at  all  indicate 
liability,  in  the  facts  of  the  present : Engelhart  v.  Fa/rrant  & Go., 
[1897]  1 Q.B.  240;  Givilliam  v.  Twist,  [18'95]  2 Q.B.  84,  11 
Times  L.R.  415. 

I accept  as  law  the  test  laid  down  by  Buckley,  L.J.,  in  Ricketts 
V.  Thos.  Tilling  Ltd.,  ut  supra,  at  p.  648 : — • 

^Tf  the  act  which  was  done  by  a person  who  ought  not  to  have 
done  it,  was  not  done  by  reason  of  any  act  of  negligence  on  the 
part  of  the  person  authorised  to  do  the  act,  then  it  must  be  proved 
that  the  person  who  did  the  act  was  the  agenit  of  the  master  in 
doing  it.’^ 

Here  Drage  was  authorised  to  drive  the  car,  and  be  author- 
ised Tudhope  to  drive  it  in  his  stead;  if  Drage  was  guilty  of 
negligence  in  so  authorising  Tudhope  to  drive  the  car,  it  might  be 
that  the  company  would  be  liable;  but  no  negligence  of  the  kind 
appears;  and  ‘4t  must  be  proved  that  the  person  who  did  the  act 
was  the  agent  of  the  master  in  doing  it.”  This  was  not  so  much 
as  attempted  to  be  proved,  it  being  thought  ;that  the  ownership 
of  the  car  was  sufficient  to  fix  the  company  with  liability  if  its 
car  did  the  mischief. 

I do  not  think  it  necessary  to  elaborate  on  the  proposition  that 
the  fact  of  Tudhope  being  in  the  employ  of  the  company  makes 
no  difference — that  was  so  in  the  Beard  and  the  Ricketts  cases, 
just  cited.  In  the  former,  the  argument  that  the  actual  driver 
was  ^^a  servant  of  the  defendants,  sent  out  by  them  in  partial 
charge  of  the  omnibus”  (p.  531)  was  of  no  avail.  Nor  do  I quote 
from  such  cases  as  Gwilliam  V.  Twist,  supra,  and  Thomas  v. 
Canadian  Pacific  Railway  Co.  (1906),  14  O.L.R.  55  — the  whole 
doctrine  is  admirably  discussed  in  Smith’s  Master  and  Servant, 
7th  ed.,  in  ch.  5. 

There  being,  then,  no  liability  on  the  part  of  the  master  at  the 
Common  Law,  and  the  statutory  liability  on  the  part  of  the  owner 
being  removed  by  the  recent  legislation  quoted  above,  there  remains 
to  be  considered  the  effect,  if  any,  of  what  was  said  by  counsel  for 
the  company  at  the  trial.  An  affidavit  was  filed  by  the  solicitor 
for  Henderson;  but,  while  we  allowed  it  to  he  filed,  it  was  agreed 
that,  since  .there  was  not  an  agreement  in  respect  of  what  was 
said,  we  should  ask  the  learned  trial  J udge  as  to  it,  all  parties  being 
content  that  we  should  take  his  statement  as  the  precise  truth  and 
the  basis  of  our  decision.  Mr.  Justice  Wright  has  courteously 
acceded  to  our  request  and  writes  me  as  follows : — 

. at  the  opening  of  the  argument  ....  I asked 
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App.  Div.  ....  counsel  for  the  defendant  E.  & S.  Currie  Ltd.  if  he 
1980.  would  contend  that  the  owner  of  the  car,  E.  & iS.  Currie  Ltd.,  was 

not  liable  for  the  negligence  of  the  defendant  Tudhope  .... 

he  answered  that  he  would  not  make  that  contention,  and  the 
Tudhope.  argument  proceeded  on  that  understanding  and  judgment  was 
Riddel],  .T.A.  pronounced  without  any  consideration  of  that  point.’^ 

It  is  perfectly  apparent — and,  indeed,  is  admitted  on  all  hands 
— that  the  legislation,  which  had  come  into  forco  a few  months 
before,  was  not  present  to  the  minds  of  counsel,  and  was  not 
pressed  in  argument.  It  is  not,  however,  contended  that  this 
position  taken  by  coutisel  for  the  company  had  the  effect  of  prevent- 
ing any  evidence  being  given,  or  any  effect  at  all  except  relieving 
counsel  for  Henderson  from  arguing  and  the  trial  Judge  from 
considering  the  effect  of  this  legislation. 

Consequently  there  is  no  estoppel  preventing  the  company 
from  asserting  its  legal  rights. 

Nor,  as  I think,  is  it  precluded  from  doing  so  on  any  principle 
of  law.  No  doubt,  the  parties  to  an  action  not  involving  the 
rights  of  others,  in  which  no  infant  is  concerned,  no  public  inter- 
est concerned,  may  agree  that  their  case  is  to  be  decided  upon  any 
law  they  see  fit — Quilihet  renunciare  potest  jure  pro  se  introducto — 
the  Judge  may,  indeed,  decline  to  act  upon  the  agreement,  and 
the  parties  may  find  that,  if  he  does  act,  he  is  in  law  but  an 
arbitrator  ; but,  if  he  does  act  and  gives  a decision  on  the  agreed 
basis,  the  parties  cannot  complain:  Re  Naubert  (1919),  46  O.L.R. 
210.  AVere  that  this  case,  the  appellant  company  might  find  itself 
in  evil  shape;  and  any  appeal  might  well  be  dismissed  on  that 
ground  alone.  But  this  is  not  the  situation;  there  was  no  inten- 
tion that  the  case  should  be  decided  except  on  the  existing  law, 
whatever  it  was;  and  the  whole  incident  is  just  an  instance 
of  want  of  knowledge  or  temporary  forgetfulness  on  the  part  of 
counsel. 

AVhile  I cannot  point  to  any  reported  case  in  our  own  Courts, 
I was  personally  concerned  as  counsel  in  a case  in  which  opposing 
counsel  agreed  with  my  statement  of  the  law,  which  admission 
resulted  in  a verdict  against  him ; on  his  taking  an  appeal,  he  stated 
that  he  had  misunderstood  the  law,  and  the  Court  of  Queen’s 
Bench  declined  to  give  effect  to  my  objection  that  he  was  pre- 
cluded from  changing  his  position  and  relying  upon  the  law  as 
it  actually  existed.  This  decision,  known  as  it  is  to  me,  does  not 
bind  this  Court  or  any  member  of  it;  but  I think  it  is  sound 
sense  and  should  he  followed.  If  there  ever  was  any  rule  depriv- 
ing a litigant  of  his  legal  rights  because  his  counsel  made  a mis- 
take as  to  the  law,  it  should  not  be  applied  in  a jurisdiction  in 
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which  the  Court  is  not  a kind  of  arena  for  a game  in  which  the 
cleverest  man  wins,  the  Judge  sitting  as  a sort  of  umpire  to  see 
that  the  prescribed  rules  are  preserved ; but  a business  institu- 
tion created  by  the  people  to  give  their  rights  according  to  law 
to  those  resorting  to  them;  and  not  binding  itself  by  any 
hard  and  fast  rules  which  will  prevent  justice  being  done.  I see 
DO  objection  to  the  company  now  asserting  rights  not  pressed  or 
even  asked  for  at  the  trial,  and  the  appeal  so  far  as  it  is  concerned 
should  be  allowed. 

It  has  always  been  considered,  and  rightly  so,  as  I think,  that 
costs  should  depend,  to  a certain  extent  at  least,  upon  the  circum- 
stances of  the  case,  and  that  the  conduct  of  the  parties  is  of  great 
significance  in  the  consideration  of  costs.  This  appeal  would 
never  have  been  heard  of  hut  for  the  statement  of  the  company’s 
counsel,  for  which  the  company  is  in  law  responsible ; the  company, 
then,  cannot  be  awarded  the  costs  of  this  appeal;  on  the  other 
hand,  the  plaintiff  Henderson  should  not  have  opposed  the  appeal 
of  the  company  at  all,  as  he  was  clearly  in  the  wrong.  So  he  should 
not  have  costs. 

The  result  is  that  the  appeal  of  Tudhope  is  dismissed  with 
costs  and  that  of  the  company  is  allowed  without  costs. 

Order  accordingly. 


[MIDDLETON,  J.A.] 

SoLLowAY  Mills  & Co.  Ltd.  v.  Williams. 


Criminal  Law* — Search-warrant — Issue  hy  Magistrate  in  Alherta  for 
Execution  in  Ontario — Endorsement  hy  Ontario  Magistrate — Seiz- 
ure of  Documents  under — Action  against  Magistrate  and  Constables 
Making  Seizure — Stay  of,  as  against  Constables — Public  Author- 
ities Protection  Act,  R.S.O.  1927,  ch.  120,  secs.  8,  10 — Criminal 
Code,  sec.  629 — ^‘Some  other  Country  or  Territorial  Division” — 
Execution  of  Process  in  any  Part  of  Dominion. 

Documents  were  seized  in  the  premises  of  the  plaintiffs  in  the  Prov- 
ince of  Ontario  under  a search-warrant  signed  and  issued  by  a 
police  magistrate  in  and  for  the  Province  of  Alberta,  and  endorsed 
by  the  defendant  W.,  a justice  of  the  peace  and  police  magistrate 
in  and  for  the  Province  of  Ontario.  This  action  was  brought 
against  the  Ontario  magistrate  and  the  constables  who  executed 
the  warrant  to  restrain  them  from  doing  anything  further  with  the 
documents  seized  and  particularly  from  removing  them  from 
Ontario:  — 

Held,  that,  production,  perusal,  and  a copy  of  the  warrant  having  been 
demanded  by  the  plaintiffs  and  furnished  to  them,  their  rem*edy,  if 
aggrieved,  was  against  those  issuing  the  j^arrant;  and  the  action 
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as  against  the  constables  was  stayed  by  an  order  made  upon  sum- 
mary application:  secs.  8 and  10  of  the  Public  Authorities  Protec- 
tion Act,  R.S.O.  1927,  ch.  120. 

The  words  ‘some  other  county  or  territorial  division”  in  sec.  629  (2) 
of  the  Criminal  Code  are  not  confined  to  some  other  county  or 
division  of  the  Province  in  which  the  warrant  is  issued;  and  pro- 
cess may  be  executed  in  any  part  of  the  Dominion. 

Section  629  enables  the  Crown,  when  it  deems  it  necessary  in  the  in- 
terests of  the  administration  of  justice,  to  take  possession  at  once 
of  documents  which  it  is  believed  will  afford  evidence  of  guilt  and 
secure  them!  beyond  the  risk  of  loss  or  tampering. 

And  the  action  against  the  magistrate  was  dismissed. 


Motion  by  the  plaintiffs  for  an  order  directing  the  defendants 
to  return  to  the  premises  of  the  plaintiffs  all  papers  seized  under 
a search-warrant  signed  by  a police  magistrate  in  and  for  the 
Province  of  Alberta,  and  endorsed  by  the  defendant  Williams,  a 
justice  of  the  peace  and  police  magistrate  in  and  for  the  Province 
of  Ontario,  and  acted  upon  and  executed  by  his  co-defendants, 
constables,  and  for  an  order  restraining  the  defendants  fr’om  doing 
anything  further  with  certain  books  and  papers  seized  under  the 
search-warrant,  and  particularly  from  removing  such  papers  and 
documents  from  the  Province  of  Ontario,  and  for  a declaration 
that  all  proceedings  taken  under  the  said  search-warrant  are  in- 
valid in  that  there  is  no  jurisdiction  on  the  part  of  the  magistrate 
in  Alberta  to  issue  the  search-warrant,  or  on  the  part  of  the  magis- 
trate in  Toronto  to  endorse  the  same. 

There  was  also  a motion  by  the  defendants  for  an  order  direct- 
ing that  the  action  be  stayed  and  setting  aside  the  proceedings 
so  far  as  the  defendant  constables  are  concerned,  upon  the  ground 
that  the  action  is  prohibited  by  the  provisions  of  the  Public  Author- 
ities Protection  Act. 


The  motions  were  heard  in  the  Weekly  iCourt,  Toronto. 

R.  H.  Greer,  K.C.,  for  the  plaintiffs. 

A.  W.  Rogers,  for  the  defendants. 

March  11.  Middleton,  J.A.  : — The  defendants’  motion  clearly 
must  succeed.  By  the  Public  Authorities  Protection  Act,  R.S.O. 
1927,  ch.  120,  sec.  10,  no  action  shall  be  brought  against  a con- 
stable for  anything  done  in  obedience  to  a warrant  issued  by  a 
justice  of  the  peace  until  demand  has  been  made  for  the  pro- 
duction, perusal,  and  a copy  of  the  warrant.  Production,  perusal, 
and  copy  of  warrant  were  duly  demanded  and  furnished,  and  the 
remedy  of  the  plaintiffs,  if  aggrieved,  is  then  against  those  issuing 
the  warrant. 

Section  8 of  the  same  Act  provides  that  ^hf  an  action  is  brought 
where  by  this  Act  it  is  enacted  that  no  action  shall  be  brought 
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it  may  be  stayed  upon  a summary  application.”  I therefore  stay  Middleton, 
this  action  so  far  as  these  defendants  are  concerned,  and  direct 
that  the  plaintiffs  do  pay  the  costs  of  this  application. 

So  far  as  the  defendant  Williams  is  concerned,  the  question  Solloway 
raised  is  one  of  importance  and  by  no  means  free  from  difficulty, 

It  is  said  that  the  plaintiffs  have  committed  in  the  Province  of  v. 
Alberta  an  offence  against  the  laws  of  Canada.  The  plaintiffs  also 
carry  oh  business  in  the  Province  of  Ontario.  The  Crown  alleges 
that  certain  books,  papers,  and  documents  in  the  plaintiffs^  place 
of  business  in  Ontario,  will  afford  evidence  as  to  the  commission  of 
the  offence  in  Alberta.  The  magistrate  before  whom  the  pro- 
ceedings are  pending  in  Alberta  issued  his  warrant  under  sec.  629 
of  the  Criminal  Code*  and  sent  it  for  execution  into  Ontario, 
and  the  defendant  Williams,  as  justice  of  the  peace  and  police 
magistrate,  endorsed  the  warrant  in  pursuance  of  sec.  629(2),  and 
in  pursuance  of  such  endorsement  the  premises  of  the  plaintiffs 
have  been  entered  and  the  books,  papers,  and  documents  in  question 
have  been  taken. 

The  question  which  arises  is,  does  the  section  of  the  Code 
relied  upon  authorise  a justice  of  any  Province  to  endorse  the 
warrant,  or  is  the  action  of  the  Alberta  justice  limited  to  the 
Province  of  Alberta  only?  This  depends  upon  what  is  meant  by 
the  words  of  the  section  which  authorise  the  endorsement  of  the 
warrant  where  the  thing  sought  ‘hs  reputed  to  be  ...  in  some  other 
county  or  territorial  division.”  Does  that  mean  some  other  county 
in  the  same  Province?  I can  find  nothing  which  justifies  the 

* 629.  Any  justice  who  is  satisfied  by  information  upon  oath  in 
form  1,  that  there  is  reasonable  ground  for  believing  that  there  is  in 
any  building,  receptacle,  or  place, 

(a)  anything  upon  or  in  respect  of  which  any  offence  against 
this  Act  has  been  or  is  suspected  to  have  been  committed; 

(&)  anything  which  there  is  reasonable  ground  to  believe 
will  afford  evidence  as  to  the  commission  of  any  such  offence;  or 
(c)  anything  which  there  is  reasonable  ground  to  believe  is 
intended  to  be  used  for  the  purpose  of  comtoiitting  any  offence 
against  the  person  for  which  the  offender  may  be  arrested  without 
warrant; 

m’ay  at  any  time  issue  a warrant  under  his  hand  authorising  some 
constable  or  other  person  named  therein  to  search  such  building, 
receptacle  or  place,  for  any  such  thing,  and  to  seize  and  carry  it 
before  the  justice  issuing  the  warrant,  or  some  other  justice  for  the 
same  territorial  division  to  be  by  him  dealt  with  according  to  law. 

2.  If  the  building,  receptacle,  or  place  in  which  such  thing  as 
aforesaid  is  reputed  to  be  is  in  some  other  county  or  territorial 
division,  the  justice  may  nevertheless  issue  his  warrant  in  like  form 
modified  according  to  the  circumstances,  and  such  warrant  may  be 
executed  in  such  other  county  or  territorial  division  upon  being 
endorsed  by  some  justice  of  that  county  or  territorial  division,  such 
endorsement  to  be  in  fornr  2a,  or  to  the  like  effect. 
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giving  of  a narrow  meaning  to  the  words  nsed.  “Territorial 
division’^  is  defined  by  the  interpretation  clause  as  including  any 
county,  union  of  counties,  etc.,  or  other  judicial  division  or  place 
to  which  the  context  applies,  and  so  throws  no  light.  In  another 
section  of  the  statute,  where  it  is  intended  to  limit  the  effect 
of  the  proceedings  to  the  provincial  boundaries,  it  is  clearly  in- 
dicated by  the  enacting  clause.  It  is  not  hard  to  see  why,  with 
respect  to  the  particular  matter  dealt  with  by  sec.  629,  the  Par- 
liament of  Canada  may  well  have  intended  process  to  be  executed 
in  any  part  of  the  Dominion. 

Mr.  Greer  suggests  that  the  documents  might  be  secured  for 
the  purpose  of  evidence  by  the  issue  of  a subpoena,  but  this  would 
clearly  not  meet  what  is  aimed  at.  Books  have  been  known  to 
disappear  when  wanted.  They  are  easily  tampered  with.  The 
idea  underlying  the  statute  is  that  the  Crown  should  be  able, 
when  it  deems  it  necessary  in  the  interests  of  the  administration 
of  justice,  to  take  possession  at  once  of  that  which  it  is  believed 
will  afford  evidence  of  guilt  and  secure  it  beyond  the  risk  of  loss 
or  tampering. 

I think  the  proper  disposition  of  this  motion  is  to  turn  it  into 
a motion  for  judgment  and  to  dismiss  the  action  with  costs. 

I have  not  overlooked  other  difficulties  in  the  plaintiifs’  way, 
for  evample,  the  question  as  to  the  right  of  the  civil  .amrts  to 
interfere  in  the  administration  of  criminal  justice.  I refrain  from 
discussing  these,  as  it  is  not  necessary  in  the  view  that  I take  of 
the  main  question. 


[LOGIE,  J.] 

Donovan  v.  €ity  of  Belleville. 

Municipal  Corporations — Contract  for  Paving  Street — Resolution  of 
City  Council  Accepting  Tender — Necessity  for  By-law — Rescission 
of  Resolution — Action  for  ..Breach  of  Alleged  Contract — City  Cor- 
poration not  Bound — Resolution  merely  Expressive  of  Willingness 
to  Enter  into  Contract. 

In  Ontario,  when  a municipal  council  is  acting  under  the  Municipal 
Act,  its  powers  must  be  exercised  by  by-law  unless  it  is  otherwise 
expressly  authorised. 

John  Mackay  A Co.  v.  Toronto  Corporation,  [1920]  A.C.  208,  followed. 

A resolution  was  passed  by  'a  city  council  on  the  10th  September, 
1929,  recommending  that  the  plaintiff’s  “tender  be  accepted  for  the 
paving  of  C.-road  at  a cost  of  $12,843.”  The  city  clerk  advised  the 
plaintiff  by  letter  of  the  recommendation. 

At  a later  hour  on  the  same  day,  the  council  passed  a by-law,  under 
the  Local  Improvement  Act,  “to  authorise  the  construction  of”  a 
pavement  on  C.-road,  and  authorising  the  mayor  and  clerk  “to 
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cause  a contract  to  be  made  and  entered  into  with  some  person  or 
persons,  firm  or  corporation,  subject  to  the  approval  of  the  council 
to  be  declared  by  resolution.” 

No  formal  contract  was  entered  into  with  the  plaintiff;  and  the  coun- 
cil on  the  30th  September,  1929,  passed  a resolution  purporting  to 
rescind  the  former  resolution  and  accepting  another  tender:  — 
Held,  that  the  resolution  of  the  10th  September,  by  itself,  did  not 
create  a contract  between  the  plaintiff  and  city  corporation — it 
must  be  construed  as  a mere  expression  of  willingness  to  enter 
into  an  agreement  with  the  plaintiff  that  he  should  do  the  work 
at  the  price  offered,  or  as  an  authority  to  the  mayor  and  clerk  to 
enter  into  a formal  contract  with  the  plaintiff  at  that  price;  and 
the  plaintiff’s  action  for  breach  of  contract  was  dismissed. 

Review  of  the  authorities.  Ponton  v.  City  of  Winnipeg  (1908),  41 
Can.  S.C.R.  18,  specially  referred  to. 


1930. 

Donovan 

V. 

OlTY  OF 
BiEI^LEVILaLE. 


Action  by  John  J.  Donovan  for  damages  for  breach  of  a con- 
tract alleged  to  have  been  entered  into  between  him  and  the  Cor- 
poration of  the  City  of  Belleville. 


March  7.  The  action  was  tried  before  Logie,  J.,  without  a 
jury,  at  Belleville. 

E.  J.  Butler,  K.C.,  and  C.  A.  Payne,  for  the  plaintiff. 

A.  Bernard  Collins,  for  the  defendant  corporation. 

March  12.  Logie,  J. : — On  the  27th  August,  1929,  the  Coun- 
cil of  the  City  of  Belleville  passed  a recommendation  that  tenders 
for  paving  iCannifton-road  from  Station-street  to  College-street 
be  called  for  on  the  10th  September,  1929.  The  types  of  pave- 
ment were  to  include  asphalt,  bitumens,  and  amiesite.  On  the  4th 
September,  advertisements  were  published  calling  for  tenders,  the 
lowest  or  any  tender  not  necessarily  accepted,  and  advising  that 
plans  and  specifications  were  to  be  obtained  at  the  city  engineers 
office.  On  the  10th  September,  at  a special  meeting  of  council, 
tenders  were  received,  of  which  the  plaintiff^s  was  the  lowest,  and 
on  the  same  day  a resolution  was  passed  as  follows : — 

‘^^Recommended  that  the  tender  of  John  Donovan  be  accepted 
for  the  paving  of  Cannifton-road  at  a cost  of  $12,843.’’ 

At  a later  hour  on  the  same  day,  the  council  passed  by-law 
No.  2917,  under  the  provisions  of  the  Local  Improvement  Act, 
R.S.O.  1927,  ch.  235,  ^“^to  authorise  the  construction  of  an  asphalt 
pavement  on  macadam  base  together  with  kerb,  all  necessary  storm 
sewers,  etc.,  on  Cannifton-road  from  Station-street  to  College- 
street.” 

On  the  11th  September,  the  city  clerk  sent  to  the  plaintiff 
a letter  in  the  following  words: — 

‘T  beg  to  advise  you  that  at  the  special  meeting  of  the  city 
council  held  last  evening  the  following  recommendation  was  passed. 
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^Recommended  that  the  tender  of  John  Donovan  he  accepted  for 
the  paving  of  Cannifton-road  at  a cost  of  $12,843.’  ” 

Owing  to  the  property-owners  on  Cannifton-road  asking  for 
a hot  mixed  asphaltic  concrete  wearing  surface  instead  of  the 
macadam  pavement,  the  matter  was  reconsidered  by  council,  and, 
after  some  negotiations  with  the  plaintiff,  the  council  on  the 
30th  September  recommended  that  the  former  resolution  in  regard 
to  the  paving  contract  for  Cannifton-road  be  rescinded  and  that 
the  tender  of  Godson  Contracting  Company  for  the  three-inch 
asphaltic  concrete  pavement  for  $15,536.20  be  accepted,  and  that 
the  mayor  and  clerk  be  authorised  to  sign  a contract  for  the  same ; 
on  the  1st  October  the  city  clerk  sent  a letter  to  the  plaintiff 
embodying  the  last  resolution;  and  on  the  7th  November  the  writ 
was  issued  in  this  action. 

By-law  No.  2917  contains  the  following  clause: — 

^‘(4)  The  mayor  and  clerk  are  authorised  to  cause  a contract 
for  the  construction  of  the  work  to  be  made  and  entered  into  with 
some  person  or  persons,  firm  or  corporation,  subject  to  the  approval 
of  this  council  to  be  declared  by  resolution.” 

A blank  copy  of  the  form  of  the  proposed  contract  between 
the  contractor  and  the  corporation  was  referred  to  in  the  instruc- 
tions to  bidders,  and  was  laid  before  all  the  contractors,  including 
the  plaintiff,  and  they  were  advised  to  study  it  and  were  informed 
by  the  instructions  that  the  successful  tenderer  would  be  required 
to  sign  it. 

No  formal  contract  was  entered  into  with  the  plaintiff,  but 
he  contends  that  his  tender  was  duly  accepted,  that  there  was  a 
contract  subsisting  between  him  and  the  defendant  corporation 
for  the  work,  and  that  the  defendant  corporation  has  committed 
a breach  of  this  contract  whereby  he  has  suffered  damage. 

Although  in  certain  other  Provinces  of  'Canada  certain  powers 
of  a municipality  are  required  to  be  exercised  by  by-law,  other 
powers  may  be  exercised  by  by-law  or  resolution,  and  others 
•again  by  resolution  alone;  in  Ontario,  when  a council  is  acting 
under  the  Municipal  Act,  its  powers  must  be  exercised  by  by-law 
unless  otherwise  expressly  authorised  or  provided  for.  This  has 
been  finally  decided  in  John  Machay  & Co.  v.  Toronto  Corporation, 
[1920]  A.C.  208. 

If  the  contract,  a draft  of  which  had  been  submitted  to  the 
plaintiff,  had  actually  been  executed  by  both  parties,  it  may  be 
that  clause  4 of  the  by-law  would  have  been  a sufficient  authorisa- 
tion under  the  Municipal  Act,  and  the  resolution  of  council  recom- 
mending that  the  plaintiff’s  tender  be  accepted  might  have  been, 
though  such  resolution  anticipated  the  actual  execution  of  the  docu- 
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ment  and  the  by-law  itself,  an  approval  by  the  council  required  by 
this  clause  of  the  by-law.  The  resolution  of  the  Idth  '‘September, 
however,  by  itself  had  no  effect,  in  setting  up  a contract  between 
the  parties.  It  must  be  construed  as  a mere  expression  of  the 
willingness  of  the  members  of  council  to  enter  into  an  agreement 
with  the  plaintiff  to  do  the  work  at  the  price  offered,  and  thus 
would  not  bind  the  corporation,  or  else  as  an  authority  to  the 
mayor  and  clerk  to  enter  into  the  formal  contract  with  the  plaintiff 
at  that  price.  Even  if  the  resolution  had  been  more  definite  and 
had  said  ^That  the  tender  of  John  Donovan  be  and  the  same  is 
hereby  accepted,’^  etc.,  etc.,  it  would  still  have  been  ineffective 
to  constitute  a binding  contract,  although  communicated  to  the 
plaintiff.  It  was  only  a preliminary  step  leading  up  to  a formal 
contract,  the  formal  contract  contemplated  by  both  parties. 

I have  not  overlooked  the  cases  cited  by  counsel,  and  I can 
find  no  case  exactly  in  point  as  to  the  power  of  a municipal 
corporation  which  must  exercise  its  powers  by  by-law  to  enter  into 
a contract  for  work  authorised  by  a by-law  by  means  of  a resolu- 
tion. I do  not  say  that  this  cannot  be  done.  Each  case  must 
be  decided  on  the  terms  of  the  Act  constituting  the  municipal  cor- 
poration, of  the  particular  by-law,  and  its  own  facts.  In  the 
Macl'ay  case  there  was  no  by-law  and  no  resolution.  In  District 
of  North  Vancoumr  v.  Tracy  (1903),  34  Can.  S.C.R.  132,  the 
plaintiff  offered  to  purchase  lands  which  the  municipality  had 
bid  in  at  a tax  sale  and  to  pay  therefor  the  amount  of  ^The  arrears 
of  taxes  and  costs.^’  The  council  resolved  to  accept  “the  amount 
of  taxes,  costs,  and  interest,”  and  the  case  went  off  on  the 
variation  between  the  offer  and  the  acceptance.  It  was  argued 
in  the  Tracy  case  'tliat  the  resolution  was  passed  by  vir- 
tue not  only  of  the  statute  but  also  of  the  by-law  authorising 
the  tax-sale,  which  was  under  seal,  and,  as  the  council  might  under 
the  British  Columbia  Act  act  by  resolution,  this  resolution  had 
the  same  effect  as  if  it  was  also  under  seal.  No  authority  was 
cited  for  this  proposition  and  it  was  not  referred  to  in  the  judg- 
ment. 

In  Ponton  v.  City  of  fWinnipeg  (1908),  41  Can.  S.C.R.  18, 
another  case  of  a land  tax-sale,  it  was  held  that  where  a section  of 
the  city  charter  was  express  that  the  powers  of  the  council  should 
be  exercised  by  by-law  when  not  otherwise  authorised  or  provided 
for,  and  there  was  no  provision  authorising  it  to  sell  land  by 
mere  resolution,  a by-law  was  essential,  and  lacking  this  the 
alleged  contract  w^as  inoperative.  This  is  the  nearest  case  to  the 
case  at  bar  that  I can  find. 
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In  Rex  ex  rel.  LaFleche  v.  Sheppard  (1915),  24  D.L.R.  404, 
it  was  held  that  a resolution  of  the  Municipal  Corporation  of 
the  City  of  Edmonton  authorising  a contract  with  the  corpora- 
tion for  gas-driling  operations,  which  if  satisfactory  were  later  to 
be  taken  over  by  the  municipality,  was  a mere  expression  of  will- 
ingness to  contract,  but  not  necessarily  a contract  in  itself.  The 
decision  was  based  upon  the  fact  that  the  resolution  itself  clearly 
contemplated  a formal  agreement  to  carry  into  effect  the  proposal 
submitted  to  the  council. 

The  case  at  bar  is  not  unlike  the  ‘^‘^subject  to  contract’^  cases 
such  as  Chillmgworth  v.  Escke,  [1924]  1 Ch.  97;  Rossdale  v. 
Benny,  [1921]  1 Ch.  57;  Wilson  v.  Balfour  (1929),  45  Times 
L.R.  625;  and  Stowe  v.  Currie  (1910),  24'  O.L.R.  486. 

The  action  is  dismissed  with  costs.  ; 


[APPELLATE  DIVISION.]  i 

Ramsay  v.  Steel  Co.  of  Canada  Ltd.  i 

'•j 

Company — Shareholders — Ordinary  and  Preferred  Shares — Dividends 
— Provisions  of  Letters  Patent  Incorporating  Company — Construc- 
tion— Ratable  Equality  — Certificates  for  Shares  — Declaration  as 
to  Respective  Rights  of  both  Classes — Estoppel. 

The  judgment  of  Orde,  J.A.  (1929),  64  O.L.R.  327,  was  affirmed  on 
appeal  (Hodoins  and  Grant,  JJ.A.,  dissenting). 

Review  of  the  authorities. 

An  appeal  by  the  defendant  company  from  the  judgment  of 
Cede,  J.A.  (1929),  64  O.L.R.  327. 

November  25,  26,  27.  The  appeal  was  heard  by  Mulock, 
C.J.O.,  Magee,  Hodgins,  Middleton,  and  Grant,  JJ.A. 

W.  N.  Tilley,  K.C.,  and  C.  F.  H.  Carson,  for  the  appellant 
company.  The  provision  of  the  letters  patent,  ^^after  the  holders 
of  ordinary  shares  shall  have  received  dividends  equal  to  those  r 
paid  on  the  preference  shares,’^  is  a yearly  provision  and  is  gov-  i 
erned  by  the  words  “from  time  to  time.’’  The  distribution  of  W 
dividends  from  time  to  time  is  from  the  fund  available  at  the  ® 
time  of  distribution,  i.e.,  the  fund  consisting  of  profits  at  that  J 
time,  having  no  reference  to  the  lump  sum  earned  and  dividedW 
previously.  The  equality  of  the  shareholders  arises  at  the  time® 
of  distribution  as  the  condition  of  the  fund  at  that  time  permits.® 
If  the  directors  have  to  divide  the  fund,  there  is  no  right  or  au-® 
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tbority  to  allocate  surplus  funds  to  shareholders  of  10  years  back, 
who  at  that  time  were  not  entitled  to  any  dividends  because  none 
were  available  for  distribution.  The  dividend  is  paid  from  the 
fund  that  the  directors  have  determined  to  distribute,  i.e.,  the 
amount  ^^available  for  dividends:’^  In  re  Crichton's  Oil  Co., 
[1901]  2 'Ch.  1S4,  [1902]  2 Ch.  86;  In  re  Spanish  Prospecting 
Co.  Ltd.,  [1911]  1 Ch.  92,  at  p.  98.  The  provisions  of  the  Com- 
panies Act,  as  it  was  in  1910,  when  the  charter  of  the  company  was 
issued,  govern : R.S.C.  1906,  ch.  79.  The  right  to  include  in  the 
letters  patent  a reference  to  preference  shares  under  sec.  8 comes 
from  the  right  of  the  company  to  pass  by-laws.  Anything  so 
incorporated  is  not  subject  to  repeal  by  by-law  of  the  company. 
Under  secs.  47,  48,  and  49,  preference  shareholders  may  be  given 
priority  when  the  fund  shall  be  distributed ; but,  apart  from  that, 
all  shares,  preference  and  common,  must  be  placed  on  an  equal 
basis  when  the  distribution  is  made,  i.e.,  at  the  time  of  the  dis- 
tribution it  must  be  a “^^ratable  participation.^’  The  Companies 
Act,  R.S.C.  1927,  ch.  27,  sec.  56,  gives  the  company  additional 
power  to  deal  with  other  matters  than  preferences  and  priorities; 
but,  that  not  being  the  law  in  1910,  the  company  had  only  power 
to  deal  with  preferences  and  priorities.  Henry  v.  Great  Northern 
Railway  Co.  (1857),  1 DeC.  & J.  60'6,  Corry  v.  Londonderry  and 
Ennislcillen  Railway  Co.  (1860),  29  Beav.  263,  and  Allen  v. 
Londonderry  and  Ennislcillen  Railway  Co.  (1877),  25  W.R.  524, 
are  to  be  distinguished,  because  under  our  Act  there  is  no  pov/er 
to  grant  special  rights  and  privileges  in  respect  of  the  common 
shares,  and  therefore  they  cannot  be  cumulative.  The  presump- 
tion under  our  Act  is  a ratable  distribution  at  the  time  of  distri- 
bution, subject  to  the  priority  of  the  preference  shares  for  the 
preferential  amount.  The  ambiguous  part  of  the  charter  is  from 
‘Time  to  time,”  and  therefore  we  are  entitled  to  look  at  the 
endorsement  on  the  certificates  as  being  a reasonable,  business- 
like, practical,  and  usual  interpretation,  as  understood  by  every 
cue  at  that  time,  that  the  phrase  meant  “annually.”  Reference  to 
In  re  EspueLi'  Land  and  Cattle  Co.,  [1909]  2 Ch.  1:87;  Will  v. 
United  Lanlcat  Plantations  Co.  Ltd.,  [1914]  A.C.  11;  In  re 
National  Telephone  Co.,  [1914]  1 Ch.  755;  In  re  New'  Chinese 
Antimony  Co.  Ltd.,  [1916]  2 Ch.  115;  In  re  Springbok  Agricul- 
tural Estates  Ltd.,  [1920]  1 Ch.  563;  Anglo-French  Music  Co. 
Ltd.  V.  Nicoll,  [1921]  1 Ch.  386;  J.  I.  Thornycroft  and  Co.  Ltd. 
V.  Thormjoroft  (1927),  44  Times  L.R.  9;  Collaroy  Co.  Ltd.  v. 
Giffard,  [1928]  1 Ch.  144;  In  re  Fraser  and  Chalmers  ' Ltd., 
[1919]  2 Ch.  114. 

R.  S.  Robertson,  K.C.,  and  L.  V . Sutton,  for  the  plaintiffs. 
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respondents.  An  ordinary  shareholders’  dividend  is  not  a distribu- 
tion of  the  net  profits  of  the  company  for  a particular  time.  All 
shareholders  must  share  equally  unless  there  is  an  express  provi- 
sion to  the  contrary : Guinness  v.  Land  Corporation  of  Ireland 

(1882),  22  Ch.D.  349,  at  p.  377.  The  language  of  the  letters 
patent,  ^^7  per  cent,  per  annum”  does  not  mean  that  the  payment 
shall  be  made  annually,  it  means  that  the  interest  will  be  cal- 
culated at  7 per  cent,  per  annum:  ^Ye})l)  v.  Earle  (1875),  L.E. 

20  Eq.  556.  The  charter  cannot  be  read  as  meaning  that  the 
words  ^‘7  per  cent,  per  annum”  require  a dividend  to  be  paid 
yearly:  Staples  v.  Eastman  Photographic  Materials  Co.,  [1896] 

2 Ch.  303;  Evling  v.  Israel  and  Oppenheimer  Ltd.,  [1918]  1 Ch. 
101.  Dividends  are  not  confined  to  any  particular  period  of 
time:  In  re  Wakley,  [1920]  2 Ch.  205;  In  re  Sale,  [1913]  2 Ch. 
697.  There  is  no  evidence  to  shew  that  the  ordinary  shareholders 
had  read  the  letters  patent  or  that  they  even  had  an  opportunity 
to  read  their  provisions.  The  shareholders  were  not  misled  by 
the  ambiguity  of  the  letters  patent,  and  so  reference  cannot  be  had 
lo  the  stock  certificates  in  order  to  ascertain  what  was  intended 
in  the  charter.  A new  contract  between  the  shareholders  and  the 
company  does  not  arise  when  the  shareholder  obtains  his  stock 
certificate:  Lamont  v.  Canadian  Transfer  Co.  Ltd.  (1909),  19 

O.L.E.  291.  The  share  certificates  are  not  to  be  read  along  with  the 
letters  patent,  as  they  are  not  contemporaneous  : Bank  of  New  Zea^ 
land  V.  Simpson,  [1909]  A.C.  182,  at  p.  188.  Evidence  of  surround- 
ing circumstances  can  only  be  given  if  there  is  ambiguity.  The 
words  of  the  letters  patent  are  clear,  so  reference  cannot  he  had  to 
the  share  certificates.  Eeference  to  J.  I.  Tliornyat'oft  and  Co.  Ltd.  v. 
Thorny  croft,  44  Times  L.E.  9;  Ashbury  v.  Watson  (1885),  30 
'Ch.D.  376;  Crawford  v.  North  Eastern  Raihvay  Co.  (1856),  3 
K.  & J.  723,  at  p.  733. 

Tilley,  K.C.,  in  reply.  If  there  is  no  provision  in  the  letters 
patent  directing  that  the  preferred  shareholders  are  to  get  the 
dividend  from  a particular  source,  they  get  it  from  the  general 
profits  of  the  company : the  Craivford  case,  supra.  It  is  not  within 
the  powers  of  the  directors  of  the  company  to  give  the  common 
shareholders  a portion  of  the  net  profits  while  there  are  arrears  ; 
of  dividends  on  the  shares  held  by  preferred  shareholders.  In  any  - 
one year  the  common  shareholders  are  not  entitled  to  anything.^ 
until  the  preferred  shareholders  have  been  paid  7 per  cent,  on  theirJ 
shares.  The  common  shareholders  cannot  now  set  up  that  they  arei 
not  bound  by  the  conditions  on  the  share  certificates.  A great  a 
many  of  them  have  held  their  stock  certificates  for  a period  of  181 
years,  and  they  cannot  now  state  that  they  have  certain  rights! 
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under  the  charter.  They  did  not  know  what  these  rights  were 
when  they  obtained  their  share  certificates,  and  they  did  not  find 
out  what  they  were  during  the  18-year  period.  By  the  supple- 
irientary  letters  patent  the  old  rights  of  the  shareholders  were 
preserved,  therefore  the  shareholders  are  still  bound  by  their  share 
certificates. 
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March  17,  1930.  Mulock,  C.J.O.  : — This  is  an  appeal  by  the 
defendants  from  the  Judgment  of  Orde,  J.A.  The  sole  question 
involved  in  this  action  is,  what  (after  payment  of  a fixed  cumula- 
tive preferential  dividend  at  the  rate  of  7 per  cent,  per  annum  on 
the  capital  paid  up  on  the  preference  shares  and  after  the  main- 
tenance of  the  reserve  fund  hereafter  mentioned)  are  the  rights 
of  the  holders  of  preference  shares  and  the  holders  of  ordinary 
shares  respectively  in  respect  of  any  balance  of  net  profits  of  the 
company  from  time  to  time  declared  by  the  directors  for  distribu- 
tion as  dividends  amongst  the  shareholders? 

The  holders  of  preference  shares  contend  that  any  dividend 
declared  by  the  directors  is  to  be  deemed  a dividend  for  a year,  and 
that  after  payment  thereout  to  each  holder  of  ordinary  shares  of 
a sum  equal  to  one  year’s  dividend  of  7 per  cent,  per  annum  on 
the  amount  paid  up  on  his  ordinary  shares,  the  remainder,  if  any, 
is  divisible  ratably  between  the  two  classes  of  shareholders. 

The  holders  of  ordinary  shares  claim  to  be  entitled  to  receive 
dividends  equal  in  gross  amount  to  those  paid  to  the  holders  of 
preference  shares  before  the  latter  become  entitled  to  anything 
beyond  7 per  cent,  per  annum  computed  from  the  time  when 
they  paid  up  for  their  shares. 

The  holders  of  preference  shares  have  been  paid  dividends  at 
the  rate  of  7 per  cent,  per  annum  on  their  shares  during  all  the 
years  of  the  company’s  existence.  The  holders  of  ordinary  shares 
have  not,  the  total  amount  of  dividends  paid  to  each  holder  of 
ordinary  shares  being  43^  per  cent,  less  than  that  paid  to  each 
holder  of  preference  shares. 

The  company  was  incorporated  by  letters  patent  dated  the 
8th  day  of  June,  1906,  under  the  Companies  Act,  R.S.C.  1906, 
ch.  79,  and  shortly  thereafter  it  began  and  has  ever  since  continued 
in  business.  The  letters  patent  contain  the  following  provisions : — 

‘The  capital  stock  of  the  said  company  shall  be  $25,000,000, 
divided  into  250,000'  shares  of  $100  each,  subject  to  the  increase 
of  such  capital  stock  under  the  provisions  of  the  said  Act  of  which 
250,000  shares,  100,000'  shares  of  $100  each,  that  is  to  say,  $10,- 
000,000,  be  created  and  issued  as  preference  stock,  and  the  same 
when  so  issued  shall  have  preference  and  priority  as  follows : — 
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‘‘(ft)  In  case  of  liquidation,  dissolution  or  winding-up  of  the 
company,  the  holders  of  such  shares  shall  be  entitled  to  repayment 
in  preference  to  ordinary  shareholders  of  the  amount  of  the  par 
value  of  said  shares  and  any  arrears  of  dividends  thereon,  and 
also  the  net  profits  of  the  company  which  it  shall  from  time  to 
time  be  determined  to  distribute  are  to  be  applicable  first  to  the 
payment  of  a fixed  cumulative  preferential  dividend  at  the  rate 
of  7 per  cent,  per  annum  on  the  capital  paid  up  on  the  said  pre- 
ference shares,  and  the  holders  of  such  shares  shall  participate 
ratably  with  the  holders  of  the  issued  ordinary  shares  in  the 
distribution  of  net  profits  after  the  holders  of  the  ordinary  shares 
shall  have  received  dividends  equal  to  those  paid  on  the  preferred 
shares. 


“(5)  ~No  dividends  shall  be  paid  on  the  ordinary  shares  until 
after  the  company  shall  have  created  and  have  to  the  credit  of  a 
reserve  fund  a sum  equal  to  at  least  one  yearns  dividend  on  the 
then  issued  preference  shares.^^ 

The  letters  patent  declaring  that  the  holders  of  preferential 
shares  are  to  be  entitled  to  “payment  of  a fixed  cumulative  pre- 
ferential dividend  at  the  rate  of  7 per  cent,  per  annum,’’  but  for 
what  follows  they  would  be  entitled  to  nothing  further  (Will  v. 
United  LanUat  Plantations  Co.  Ltd.,  [1914]  A.'C.  11),  and  the 
whole  remainder  of  net  profits  when  declared  for  distribution 
would  go  to  the  holders  of  ordinary  shares.  But  the  letters  patent 
declare  that  the  holders  of  preference  shares  shall  be  entitled  to 
share  ratably  with  the  holders  of  ordinary  shares  “after  the  hold- 
ers of  the  ordinary  shares  shall  have  received  dividends  equal  to 
those  paid  on  the  preference  shares.” 

The  meaning  of  these  words  appears  to  me  free  from  any  am- 
biguity and  perfectly  plain.  In  my  opinion,  the  holders  of  ordin- 
ary shares  are  entitled  to  be  paid  dividends  equal  in  amount  to  all 
those  paid  to  the  holders  of  preferred  shares  before  the  latter  be- 
come entitled  to  participate  further. 

Mr.  Tilley  sought  to  give  to  the  word  “dividends”  a meaning 
of  which,  in  my  opinion,  it  is  not  susceptible.  He  argued  that  the 
word  “dividends”  means  yearly  dividends,  and  that  when  (there 
being  no  arrears)  the  preferred  holders  received  in  any  year  their 
fixed  yearly  dividend  of  7 per  cent,  and  the  ordinary  shareholders 
i^eceived  7 per  cent,  on  their  paid  up  capital,  the  latter  had  received 
“dividends  equal  to  those  payable  on  the  preferred  shares,”  and 
that  thereupon  the  preferred  shareholders  became  entitled  to  parti- 
cipate ratably  with  the  ordinary  shareholders  in  the  balance  avail- 
able for  distribution. 

I The  contract  between  the  company  and  the  shareholders  is 
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created  by  the  letters  patent.  They  speak  of  dividends,  not  yearly 
dividends,  and  there  is,  I think,  no  justification  for  reading  into 
tJiem  words  that  might  modify  their  plain  and  real  meaning. 
Section  80  of  the  Companies  Act,  R.S.C.  1906,  ch.  79,  says  that 
“the  directors  . . . may,  from  time  to  time,  make  by-laws 
. . as  to  the  following  matters:  . . . (h)  The  declara- 
tion and  payment  of  dividends.’^ 

The  statute  does  not  speak  of  dividends  having  relation  to  any 
period  of  time.  The  directors  may  declare  dividends  at  regular  or 
irregular  periods,  monthly,  quarterly,  yearly,  or  otherwise,  or  not 
at  all,  according  to  the  condition  of  the  company's  affairs.  The 
payment  of  a dividend,  in  my  opinion,  merely  means  a distribu- 
tion of  net  profits  having  regard  to  the  then  state  of  the  company’s 
affairs  and  not  to  any  period  of  time:  Henry  v.  Great  Northern 
Railiuay  Go.,  1 DeG.  & J.  606,  637;  Allen  v.  Londonderry  and 
Enniskillen  Hailway  Co.,  25  W.R.  524;  Crawford  v.  North  Eastern 
Railiuay  Co.,  3 K.  & J.  723,  736. 

1 agree  with  the  trial  Judge  that  ^The  equality  intended  to  be 
given  to  the  ordinary  shareholders  before  the  preferred  share- 
holders can  participate  is  ...  a ratable  equality  in  dividends 
to  all  Those’  theretofore  ‘^paid  on  the  preferred  shares,’  and  not 
merely  an  equality  to  the  particular  preferred  dividend  then 
declared”  (64  O.L.R.  at  pp.  340,  341.) 

It  was  also  argued  for  the  defendants  that  the  language  of 
the  letters  patent  as  to  the  preferred  shareholders  being  entitled 
to  participate  in  dividends  after  payment  of  their  7 per  cent, 
should  be  interpreted  having  regard  to  a certain  stock  certificate 
issued  by  the  company.  It  appears  that,  shortly  after  the  allot- 
ment of  shares  to  both  classes  of  shareholders,  the  company  issued 
to  each  shareholder  a stock  certificate  worded  as  follows: — 

“The  preference  shares  carry  a fixed  cumulative  preference 
dividend  payable  out  of  the  profits  of  the  company  applicable  to 
dividends  at  the  rate  of  7 per  cent,  per  annum  on  the  capital  paid 
up  thereof.  They  rank  both  as  to  dividends  and  assets  in  priority 
to  all  ordinary  shares.  If,  after  providing  for  the  payment  in 
any  year  of  the  dividend  on  the  preference  shares  and  any  balance 
due  for  cumulative  dividends  for  preceding  years,  there  remain 
any  surplus  net  profits,  any  and  all  such  as  are  not  in  the  opinion 
of  the  directors  required  for  the  purpose  of  the  company  will  be 
applicable  to  dividends  on  the  ordinary  shares  for  such  year  to 
the  extent  of  but  not  exceeding  7 per  centum  on  the  capital  paid 
np  thereon  when  and  as  from  time  to  time  the  same  may  be 
aeelared  by  the  directors.  The  remainder  of  any  such  surplus  net 
profits  shall  then  be  applicable  to  the  payment  of  further  dividends 
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equally  per  share  upon  both  the  preference  shares  and  the  ordinary  | 

shares,  but  no  dividends  shall  be  paid  on  the  ordinary  shares  until  I 

after  the  company  shall  have  created  and  have  to  the  credit  of  a j 

reserve  fund  a sum  equal  to  at  least  one  year’s  dividend  on  the  | 

then  issued  preference  shares,  the  whole  as  provided  in  the  letters  J 

patent  incorporating  the  company.”  | 

There  was  no  by-law,  resolution,  or  minute  of  the  directors  | 

shewing  that  they  had  authorised  or  approved  of  this  form  of  I 

certificate.  Nor  was  there  anything  to  shew  by  what  authority  | 

it  came  to  be  issued.  But  it  continued  to  be  used  until  the  issue  | 

of  supplementary  letters  patent  on  the  16th  November,  1928.  J 

According  to  the  view  which  I have  above  expressed,  this  certificate  ■! 

does  not  correctly  declare  the  rights  of  the  holders  of  preference  1 

shares  as  created  by  the  letters  patent,  and  I agree  with  the  reasons  1 

of  the  learned  trial  Judge  for  holding  that  the  rights  of  the  share-  1 

holders  as  declared  by  the  letters  patent  are  not  affected  by  the  j 

certificate,  and  I think  this  appeal  should  be  dismissed  with  costs.  i 

The  supplementary  letters  patent  of  the  16th  November,  1928,  g 

after  subdividing  the  shares  of  both  classes,  contain  these  words : — ^ 

‘^Reserving  and  maintaining  at  all  times  for  the  shares  of  each 
class,  preference  and  ordinary,  all  the  rights  attaching  to  the 
shares  of  the  par  value  of  $100  as  originally  created.”  ^ 

These  words  are  open  to  the  construction  that  at  the  date  of  the 
issue  of  the  supplementary  letters  patent  the  rights  of  each  class 
of  shareholders  in  the  subdivided  shares  were  to  be  the  same  as  in 
the  original  shares  of  $100  each. 

I am  inclined  to  the  view  that  such  is  the  meaning  of  the 
^vords  in  question,  and,  if  that  be  a correct  interpretation  of  them, 
then  such  rights  were  unaffected  by  the  stock  certificate  above 
referred  to,  upon  which  the  defendants  rely. 

Magee,  J.A.,  agreed  with  the  Chief  Justice. 

Hodgins,  J.A.  : — As  I view  it,  the  provisions  of  the  charter  H| 
seem  to  contemplate,  and  to  be  dealing  with,  a situation  arising 
when  the  directors  are  considering  a distribution  of  profits,  and 
they  contain  a direction  indicating  the  rights  of  the  two  classes  ^ ; 
of  shareholders  who  would  be  interested  therein  as  to  the  pro-  ^ 
posed  division. 

These  profits  are  such  as  shall  be  ^Metermined  to  be  distri- 
buted,”  by  the  directors,  and  this  determination  is  to  be  arrived  at  .S 
^Trom  time  to  time.”  The  profits  so  described  are  to  be  paid  first'^B 
to  the  extent  of  7 per  cent,  per  annum  to  the  preferred  share- 
holders,  such  dividend  to  be  a fixed  cumulative  and  preferential 
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Who  is  to  be  entitled  to  what  remains  is  not  definitely  dealt 
with,  but  the  right  of  the  preferential  shareholders  to  any  part 
of  it  is  expressly  postponed  until  after  the  holders  of  the  ordinary 
shares  ^^shall  have  received  dividends  equal  to  those  paid  on  the 
preferred  shares.’^ 

After  that  event  has  happened,  preference  and  ordinary  share- 
holders share  equally. 

There  is  in  these  provisions  an  implication  that  the  surplus 
of  the  designated  net  profits,  over  and  above  the  7 per  cent,  pre- 
ferred dividend  per  annum,  will  be  paid  to  the  ordinary  share- 
holders to  such  an  extent  that  they  shall  get  dividends  equal 
to  those  paid  on  the  preferred  shares.  This  is  to  my  mind  a direc- 
tion ad  hoc  and  refers  to  the  per  annum  payment,  and  is  to  be 
applied  from  time  to  time,  and  as  and  when  profits  are  being  dis- 
tributed. 

If  so  read,  it  amounts  to  a direction  that,  if  the  preferred 
shareholders  receive  their  stipulated  7 per  cent,  per  annum,  they 
can  receive  no  more  of  the  profits  then  in  process  of  distribution 
until  the  holders  of  ordinary  shares  shall  have  received  thereout 
dividends  equal  to  those  which,  out  of  these  profits,  are  paid  on 
the  preferred  shares,  namely,  to  the  extent  of  7 per  cent,  per 
annum.  This  interpretation  allows  full  meaning  to  be  given  to 
the  expression  ^fiiolders  of  ordinary  shares^’  as  being  those  who, 
as  present  holders,  are  properly  entitled  to  a dividend,  and  the 
words  ‘^‘^paid  on  the  preferred  shares’’  as  meaning  the  “payment” 
definitely  provided  for  in  the  same  clause,  that  is,  what  is  directed 
to  be  paid  per  annum  out  of  the  net  profits,  in  priority  to  anything 
else. 

It  cannot  be  denied  that  the  language  creates  difficulty  if  not 
confined  to  the  action  of  the  directors  at  one  time  and  in  relation 
to  one  sum  of  profits  then  to  be  distributed  by  them,  and  if  the 
reference  to  the  prior  charge  is  not  governed  by  the  words  “per 
annum.” 

If  read  as  if  it  was  to  be  applied  to  a continuous  course  of 
action,  dealing  with  an  uninterrupted  flow  of  profits,  and  capable 
of  being  applied  to  a changing  list  of  ordinary  shareholders,  it 
would  produce  curious  results,  requiring  it  to  be  ascertained 
vffiether  the  holders  of  ordinary  shares  in  all  previous  years  had 
received  dividends  equal  to  those  paid  on  the  preference  shares, 
end  if  not  who  were  entitled  to  the  shortage,  much  as  in  the  case 
of  First  Gnrden  City  Ltd.  v.  Bonham-Carter  [1928]  Ch.  53. 
where  such  a distribution  is  held  to  be  specially  directed. 

Further  complications  would  ensue  if  there  were  an  increase  in 
the  capital  in  the  form  of  ordinary  shares,  which  would  then,  on 
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one  construction  of  the  words  ^^equal  dividends,”  further  postpone 
the  right  of  the  preferred  shareholders  to  benefit  equally  with 
ordinary  shareholders  in  any  surplus  over  the  dividends  on  each 
class. 

In  deciding  what  is  the  meaning  of  the  words  ‘'^shall  have 
received  dividends  equal  to  those  paid  on  the  preferred  shares,” 
three  meanings  may  possibly  be  given  to  the  word  ^‘^equal,”  i.e. : 

(1)  equal  in  point  of  the  right  attached  to  the  senior  shares;  (2) 
equal  to  the  dividend  in  point  of  amount  paid  on  each  occasion 
when  a dividend  is  paid  on  the  preferred  shares;  (3)  equal  in 
point  of  the  per  annum  rate. 

It  seems  to  me  that,  unless  a dividend  is  expressly  made  cumu- 
lative and  preferred,  the  right  to  such  dividend  must  be  deter- 
mined at  some  specific  point  of  time,  when  the  company  can  iden- 
tify the  holders  of  those  shares  to  be  benefited,  who  then  are  the 
only  ones  to  be  reckoned  with.  In  dealing  with  a charter  which 
suggests  or  implies  that,  when  dealing  with  a specific  distribution, 
equality  in  any  further  distribution  between  preferred  and  ordin- 
ary shares  depends  upon  a condition  precedent  as  here,  the  Court 
should  lean  to  a construction  which  would  enable  a company  to, 
deal  finally  with  its  profits  on  each  occasion  in  which  it  has  deter- 
mined to  declare  dividends,  as  between  the  different  classes  of 
those  who  are  then  its  shareholders. 

The  meaning  of  the  clause  in  question  which  commends  itself 
to  me  is  equality  in  the  per  annum  rate,  which  would  produce, 
under  that  construction,  equality  in  such  distribution  of  the  yearly, 
half-yearly,  or  quarterly  dividends  paid  at  the  7 per  cent,  per 
annum  rate.  This  would  be  a situation  which  would  accord  with 
business  practice,  and  would  work  out  an  equal  division  of  profits 
between  the  two  classes  of  shares,  giving  to  each  a dividend  at 
the  rate  of  7 per  cent,  per  annum,  and  yet  preserving  priority.  ^ 
Thus  construed  it  would  accord  with  the  provisions  more  clearly  ; 
stated  in  the  cases  of  In  re  Espuela  Land  and  Cattle  Co.,  [1909] 

2 Ch.  187,  In  re  Fraser  and  Chalmers  Ltd.,  [1919]  2 Ch.  114, 
and  In  re  National  Telephone  Co.,  [1914]  1 Ch.  755,  where  the  «;| 
resolution  provided  that  after  the  second  cumulative  preference  9;j 
shares  had  received  their  6 per  cent,  per  annum  and  after  the'  Si 
ordinary  shares  had  received  6 per  cent,  ^^out  of  the  profits  of  each  fli 
year”  there  should  be  equality  between  the  two  classes  of  shares. 

A distinction  has  been  drawn  in  certain  cases  between  the 
right  to  be  paid  a dividend,  the  extent  and  rate  of  which  are  speci-<^B 
fied,  and,  in  words  or  in  effect,  charged  upon  capital  and  surplus 
in  winding-up/  and/  or  on  the  net  profits  from  time  to  time,  with  ,J| 
a right  arising  upon  the  allocation  of  profits  for  dividends  to  aSH 
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certain  share  thereof.  In  this  case  the  preference  shareholders 
have  the  right  first  mentioned,  and  by  reason  of  it  either  a pre- 
ferential and  cumulative  charge  on  the  profits  is  created  for  their 
dividend,  or  there  is  a contract  between  the  company  and  the  pre- 
ferred shareholders  that  it  shall  be  so  treated.  This  I take  to  be 
the  effect  of  the  original  letters  patent.  But  I think  the  same 
result  would  follow  if  their  rights  arose  only  on  the  setting  apart 
of  a specified  amount  for  dividend  purposes.  See  Fergmon  v. 
Buchanan,  [1920]  Sess.  iCas.  154;  Bishop  v.  Smprna  and  Cassaba 
Railway  Co.,  [1895]  2 Ch.  265;  Collaroy  Co.  Ltd,  v.  Giffard, 
[1928]  Ch.  144. 

The  ordinary  shareholders  have  only  the  second  right. 

The  absence  of  any  charge  or  declaration  of  like  effect  in 
favour  of  the  ordinary  shareholders  naturally  leads  to  the  conclu- 
sion that  they  had  no  such  right  to  a cumulative  dividend.  That 
is  not  conclusive,  but,  having  in  mind  that  the  rights  of  preference 
and  priority  given  to  shareholders  should  be  definitely  and  fully 
stated  in  the  articles  of  association  or  by  the  contract  made  when 
the  shares  are  issued,  and  that  when  that  is  done  their  rights  are 
established  and  often  definitely  limited  thereby,  it  is  singular 
that  without  any  such  definite  and  precise  statement  ordinary  share- 
holders can  acquire  exactly  similar  rights  to  priority  and  to  (so- 
called)  arrears  without  anything  which  can  be  “so  definitely 
pointed  to  as  to  suggest  that  it  contains  the  whole  of  what  the 
shareholder  is  to  look  to  from  the  company:  per  Haldane,  L.C., 
in  ^Yill  v.  United  Lankat  Plantations  Co<.  Ltd,,  [1914]  A.C.  11. 

They  cannot  go  back  to  previous  periods  and  claim  a present 
right  to  a sum  equal  to  any  cumulative  charge  of  the  preference 
shareholders  as  determined  from  year  to  year.  Such  a sum  must 
of  necessity  be  paid  on  any  occasion  out  of  the  then  allocated  pro- 
fits, and  any  equality,  as  it  strikes  me,  can  only  be  equality  in  the 
7 per  cent,  dividend  paid  the  preference  shareholders  for  the  period 
which  the  dividend  covers. 

The  case  of  In  re  Wakley,  [1920]  2 Ch.  205  (C.A.),  as  I read 
it,  contain  statements  which  suggest  and  Justify  the  construction 
I adopt.  They  indicate  that  an  annual  cumulative  and  preferen- 
tial dividend  at  a fixed  rate  is  not,  when  a declaration  is  made  so 
as  to  include  amounts  not  declared  in  previous  years,  to  be  treated 
as  including  a sum  designated  as  arrears,  but  as  a dividend  cal- 
culated at  the  annual  rate,  the  amount  being  determined  by  the 
application  of  that  rate  to  the  shortage  of  previous  years  so  as  to 
answer  the  requirement  of  the  cumulative  provision. 

The  capital  of  the  company  in  the  Wakley  case  was  divided 
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into  2j000  preferred  ordinary  shares  and  5,500  deferred  ordinary 
shares. 

Clause  5 of  the  memorandum  of  association,  omitting  non- 
essentials,  was  as  follows : — 

‘^^The  profits  of  other  moneys  of  the  company  available  for 
dividend  which  it  shall  from  time  to  time  be  determined  to  dis- 
tribute are  ...  to  be  applicable  first  to  the  payment  of  a 
fixed  cumulative  dividend  at  the  rate  of  6 per  cent,  per  annum  on 
the  capital  paid  up  on  the  said  preferred  ordinary  shares;  secondly, 
to  the  payment  of  a fixed  cumulative  dividend  at  the  rate  of  12 
per  cent,  per  annum  on  the  capital  paid  up  on  the  said  deferred 
ordinary  shares;  thirdly,  of  the  surplus  one-sixth  shall  be  applic- 
able to  the  payment  of  a further  dividend  on  the  said  preferred 
ordinary  shares  ratably  as  aforesaid,  and  five-sixths  shall  be  applic- 
able to  the  payment  of  a further  dividend  on  the  said  preferred 
ordinary  shares  ratably  as  aforesaid.’^ 

Younger,  L.J.  (now  Lord  Blanesburgh),  dealt  with  clause  5 
and  the  following  article : — 

Article  119:  The  directors  may,  with  the  sanction  of  the 

company  in  general  meeting,  from  time  to  time  declare  a dividend 
to  be  paid  to  the  members  in  accordance  with  their  rights  and 
interests  in  the  profits  and  other  moneys  available  for  that  pur- 
pose.’^ 

He  considers  (pp.  225,  226)  that: — 

‘^‘^A  cumulative  preferred  dividend  is  , . . correctly 

described  as  one  which  gives  to  the  holder  of  the  preferred  share 
pari  passu  with  all  other  holders  of  shares  of  the  same  class  a right 
to  receive  out  of  a fund  of  profits  made  available  for  dividend] 
under  the  articles  of  the  company  and  in  priority  to  the  holders  of 
all  junior  shares  in  it  a sum  measured  by  the  percentage  rate  and 
the  period  of  time  over  which  the  dividend  has  not  been  paid  in 
whole  or  in  part.  The  dividend  when  paid — not  being  in  any 
true  sense  in  arrear  up  to  that  moment — is  paid  out  of  the  fund 
then  made  available  for  its  payment  for  the  }nar  or  other  financial 
period  of  the  company  in  which  it  is  paid.  It  is  not  paid  in 
respect  of  any  previous  period  of  non-payment — when  it  was 
neither  due  nor  payable — it  is  paid  exactly  in  the  same  way  as  is 
a dividend  at  the  same  time  paid  out  of  any  residue  of  the  dividend 
fund  to  holders  of  ordinary  shares  in  respect  of  which  there  has 
been  no  distribution  for  a period  as  long  or  it  may  be  even  longer.’^ 
(In  this  last  paragraph  he  is  speaking  of  the  ordinary  shares, 
which  were  also  cumulative).  He  continues: — 

‘Tn  other  words,  in  respect  of  the  time  with  reference  to 
which  dividends  are  paid,  there  is  no  differeMce  between  a cumu- 
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lative  preference  and  an  ordinary  dividend.  Each  is  a dividend 
for  the  year  or  other  financial  period  of  payment:  that  the  pre- 
ferred dividend  is  preferential,  fixed,  and  cumulative  means  only 
this,  that  these  are  the  factors  by  which  the  priority  and  the 
amount  of  the  share  of  the  dividend  fund  appertaining  to  the  pre- 
ference shareholder  are  ascertained.^’ 

In  the  same  case  Lord  Sterndale,  M.E.,  said,  at  pp.  216,  217 : — 
“The  shareholders,  in  my  opinion,  acquire  no  right  to  any 
dividend  until  there  are,  in  the  language  of  clause  5 of  the  memo- 
randum, ^profits  or  other  moneys  of  the  company  available  for 
dividend  which  it  shall  from  time  to  time  be  determined  to  dis- 
tribute’ . . . When  these  conditions  are  fulfilled  the  share- 

holders acquire  the  right  to  add  to  the  dividend  for  the  year  the 
same  amount  for  each  year  in  which  no  dividend  has  been  paid. 
If  this  be  correct,  the  dividend  which  is  paid  is  not  in  respect  of 
each  year  but  in  respect  of  the  year  in  which  profits  are  declared 
for  division,  the  amount  being  by  virtue  of  the  cumulative  clause 
determined  by  the  whole  amount  of  dividends  unpaid.’  ” 

He  speaks  thus  of  the  declaration  of  the  dividends  in  question 
(pp.  217,  218) 

“They  seem  to  me  to  be  declarations  of  an  interim  dividend  of 
18  per  cent,  and  24  per  cent.,  and  a final  dividend  of  3 per  cent, 
and  18  per  cent,  for  the  year,  with  an  explanation  that  this  amount 
is  made  up  by  taking  into  account  the  unpaid  dividends  of  former 
years,  and  if  so  they  are  in  accordance  with  what  I think  was  the 
only  declaration  which  the  directors  had  power  to  make.  As  I 
have  before  pointed  out,  if  they  bear  the  meaning  contended  for  by 
the  respondents — that  is,  that  the  declaration  was  in  respect  of 
each  year — I think  they  exceeded  the  powers  of  the  directors,  and 
if  so  they  cannot  alter  the  legal  position  of  the  shareholders.” 

Lord  Warrington  (then  Lord  Justice)  at  p.  222: — 

“When  profits  are  available  and  the  company  determines  to 
distribute  them  it  is  the  shareholder  who  is  then  entitled  to  the 
shares  who  takes  the  dividend,  and  not  the  person  entitled  to 
them  in  past  years,  though  the  dividend  may  in  the  case  of  cumu- 
lative dividend  be  large  enough  to  cover  the  amount  which  would 
have  been  paid  in  past  years  if  there  had  been  profits  available,  but 
which  was  not  paid  because  there  were  no  such  profits.” 

Having  regard  to  the  foregoing,  I have  arrived  at  the  con- 
clusion that  these  words  “equal  dividends”  are  ambiguous  and 
present  questions  similar  to  that  which  troubled  the  Judicial 
Committee  in  Dominion  Coal  Co.  v.  Dominion  Iron  and  Steel  Co. 
(1909),  25  Times  L.E.  309,  [1909]  A.C.  293,  and  the  English 
Court  of  Appeal  in  Patent  Castings  Syndicate  Ltd.  v.  Etherington, 
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[1919]  2 Oh.  254,  and  our  Supreme  Court  in  Canadian  National 
Fire  Insurance  Co.  v.  Colonsay  Hotel  Co.,  [1923]  iS.C.R.  688. 
The  word  ^‘^equaP’  in  respect  to  dividends  must  relate  to  some 
aspect  of  a dividend,  namely,  to  its  amount,  rate,  or  seniority, 
and  brings  it,  I think,  within  the  class  of  cases  which  warrant 
the  application  of  the  doctrine  of  contemporanea  expositio,  because, 
to  use  the  words  of  Lord  Bacon,  ^There  is  some  collateral  matter 
out  of  the  deed  that  breedeth  the  ambiguity.’’  Lord  Halsbury, 
in  delivering  judgment  in  the  case  of  Van  Diemen  s Land  Co. 
Table  Cape  Marine  Board,  [1906]  A.C.  92,  98,  said  that  ‘^‘^con- 
temporaneous exposition  is  not  confined  to  user  under  the  deed,” 
and  that  ^^all  circumstances  which  can  tend  to  shew  the  intention 
of  the  parties  whether  before  or  after  the  execution  of  the  deed 
itself  may  be  relevant.”  Lord  Atkinson,  who  quoted  in  Watcham 
V.  East  Africa  Protectorate,  [1919]  A.C.  533,  at  p.  540,  the 
language  above  mentioned,  laid  it  down  that,  in  the  case  of  a 
modern  instrument,  extrinsic  evidence  may  be  given  not  only  to 
identify  the  subject-matter  to  which  it  refers,  but,  where  in  its 
language  there  is  a latent  ambiguity,  evidence  may  be  given  of 
user  under  it  to  shew  the  sense  in  which  the  parties  used  the 
language  they  employed  and  what  was  their  intention  as  revealed 
by  their  language  interpreted  in  that  sense. 

In  Doe  d.  Pearson  v.  Ries  (1832),  8 Bing.  178,  181,  Tindal, 
C.J.,  in  reference  to  a modern  document,  said,  ^Tf  the  words  of 
the  instrument  be  ambiguous,  we  may  call  in  aid  the  acts  done 
under  it  as  a clue  to  the  intention  of  the  parties.” 

Park,  J.,  in  a later  case.  Chapman  v.  Bluck  (1838),  4 Bing. 
N.C.  187,  195,  said  that  “the  intention  of  the  parties  must  be 
collected  from  the  language  of  the  instrument,  and  may  be  elu- 
cidated by  the  conduct  they  have  pursued.” 

The  evidence  offered  in  this  regard  consists  of  the  issue  on 
the  one  hand  atid  the  retention  on  the  other  hand  of  the  share 
certificates  dealing  with  the  rights  of  the  ordinary  as  well  as  those 
of  the  preferred  shareholders  under  the  original  charter  of  the 
company.  We  are  informed  by  counsel,  I have  no  doubt  correctly, 
til  at  there  are  many  original  shareholders,  both  ordinary  and  pre- 
ferred, who  still  hold  these  original  certificates,  and  that  those 
who  have  become  shareholders  by  transfer  have  also  acquired  by 
that  transfer  the  original  certificates  and  still  hold  them.  These 
certificates  are  found  in  exhibit  12  at  the  trial.  The  important 
wording  is  as  follows: — 

‘^^The  preference  shares  carry  a fixed  cumulative  preference; 
dividend  payable  out  of  the  profits  of  the  company  applicable  to 
dividends  at  the  rate  of  7 per  cent,  per  annum  on  the  capital  paid- 
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np  thereon.  They  rank  both  as  to  dividends  and'  assets  in  priority 
to  all  ordinary  shares.  after  providing  for  the  payment  in 
any  year  of  the  dividend  on  the  preference  shares  and  any  balance 
due  for  cumulative  dividends  for  preceding  years,  there  remain 
any  surplus  net  profits,  any  and  all  such  as  are  not  in  the  opinion 
of  the  directors  required  for  the  purposes  of  the  company  will  be 
applicable  to  dividends  on  the  ordinary  shares  for  such  year  to 
the  extent  of  but  not  exceeding  7 per  cent,  on  the  capital  paid  up 
thereon  when  and  as  from  time  to  time  the  same  may  be  declared 
by  the  directors.  The  remainder  of  any  such  surplus  net  profits 
shall  then  be  applicable  to  the  payment  of  further  dividends 
equally  per  share  upon  both  the  preference  shares  and  the  ordinary 
shares,  but  no  dividends  shall  be  paid  on  the  ordinary  shares  until 
after  the  company  shall  have  created  and  have  to  the  credit  of  a 
reserve  fund  a sum  equal  to  at  least  one  year’s  dividend  on  the 
then  issued  preference  shares,  the  whole  as  provided  in  the  letters 
patent  incorporating  the  company.” 

These  words  appear  in  both  the  preference  and  the  ordinary 
share  certificates.  When  it  is  considered  that  these  certificates 
were  issued  immediately  after  incorporation ; that,  while  they 
were  in  the  possession  of  the  original  holders,  ordinary  dividends 
were  not  paid  during  the  years  1910,  1911,  1912,  1913,  1914,  and 
1915,  and  that  in  the  year  1916  only  4 per  cent,  was  paid,  as  against 
1054  per  cent,  to  the  preferred  shareholders,  and  in  the  years  1917 
and  1918  only  6 per  cent,  was  paid  to  the  ordinary  shareholders, 
as  against  7 per  cent,  to  the  preferred  shareholders,  and  that  in 
four  of  the  earlier  years  the  7 per  cent,  dividend  was  paid  to  the 
preferred  shareholders,  and  nothing  to  the  ordinary  shareholders, 
it  is  not  unreasonable  to  draw  the  conclusion  that  the  terms  in 
which  both  the  company  and  all  its  shareholders  understood  the 
meaning  of  the  words  ‘^^equal  dividends”  involved  equality  of  rate 
and  nothing  beyond. 

In  the  supplementary  letters  patent  issued  on  the  16th  Novem- 
ber, 1928,  the  following  words  occur: — 

“All  the  rights,  preferences  and  priorities  attaching  to  the 
preference  stock  as  set  out  in  the  letters  patent  incorporating  the 
company  shall  remain  undisturbed  and  shall  attach  to  the  new 
preference  shares  provided  that  the  new  preference  shares  shall 
have  one  vote  in  respect  of  each  new  preference  share.” 

These  words  followed  the  clause  which  subdivided  both  the 
preference  and  ordinary  shares. 

Further,  the  supplementary  letters  patent,  after  confirming 
the  resolution  of  the  company  for  the  conversion  and  subdivision 
of  the  shares,  contain  the  words : — 
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^‘And  reserving  and  maintaining  at  all  times  for  the  share- 
holders of  each  class,  preference  and  ordinary,  all  the  rights 
attaching  to  shares  of  the  par  value  of  $100  as  originallij  created.’' 

In  the  new  certificates  issued  after  the  granting  of  these  sup- 
plementary letters  patent  on  the  16th  November,  1928,  there 
appears  a clause  referring  to  the  supplementary  letters  patent  as 
follows : — 

^^Eeserving  and  maintaining  at  all  times  for  the  shares  of  each 
class,  preference  and  ordinary,  all  the  rights  attaching  to  the 
shares  of  the  par  value  of  $100,  as  originally  created.” 

Whatever,  therefore,  the  true  meaning  of  the  words  ‘^equal 
dividends”  is,  it  is  clear  that  those  now  claiming  a construction 
more  extensive  than  I feel  able  to  adopt  have,  both  in  the  supple- 
mentary letters  patent  and  in  the  new  certificates,  established  the 
standard  by  which  their  rights  are  to  be  adjudged,  namely,  the 
provisions  under  which  the  shares  were  originally  created.  After 
Touch  consideration,  I have  come  to  the  conclusion  that  in  con- 
struing these  rights  the  Court  can  look  at  the  original  certificates 
issued,  the  fact  of  their  distribution  and  retention  without  objec- 
tion by  the  shareholders,  many  of  whom  at  present  hold  them, 
the  transfer  of  shares  to  later  shareholders  under  precisely  the 
same  terms,  and  the  course  of  the  company  in  its  distribution  of 
dividends,  as  indicating  that  the  construction  which  I adopt  is  the 
one  which,  judging  by  the  acts  which  parties  did  under  them  in 
respect  of  their  rights  as  originally  created,  is  the  correct  one. 

I do  not,  however,  place  my  judgment  upon  this  latter  ground. 
Apart  from  it  altogether,  my  opinion  is  that  the  true  construction 
of  the  words  of  the  charter  limits  the  ordinary  shareholders  to 
dividends  equal,  but  only  in  the  per  annum  rate  of  7 per  cent., 
to  those  payable  to  the  preference  shareholders. 

It  is  with  great  respect  and  regret  that  I am  constrained  to 
differ  from  my  brother  Orde  in  his  construction  of  the  original 
letters  patent,  regarding,  as  I do,  the  declaration  in  his  judgment 
in  para.  2 thereof,  as  an  adoption  of  the  view  that  the  ordinary 
shareholders  should  be  paid  an  amount  equal  in  all  respects  to 
what  has  been  paid  to  the  holders  of  the  preference  shares  from 
the  date  of  the  incorporation  of  the  defendant  company  and  that 
they  are  not  limited  to  the  rate  of  7 per  cent,  per  annum. 

I think  the  appeal  succeeds,  and  that  the  judgment  in  appeal 
should  be  set  aside  and  a declaration  made  restricting  the  rights 
of  the  ordinary  shareholders  in  accordance  with  the  views  I have 
expressed. 

Middleton,  J.A. I am  of  opinion  that  this  appeal  fails.  I 
should,  however,  like  to  express  my  reasons  in  my  own  way. 
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Reduced  to  its  simplest  form,  the  contention  of  the  appellants 
is  that  when  the  directors  in  any  year  pay  the  7 per  cent,  upon 
the  preferred  stock  of  the  company  and  think  it  inexpedient 
to  declare  a dividend  upon  the  common  stock  and  wise  to  retain 
in  the  coffers  of  the  company  undivided  profits  that  have  been 
earned,  the  right  of  the  holders  of  the  common  stock  to  share  in 
these  proceeds  so  as  to  get  a dividend  equal  to  that  paid  on  the 
preferred  stock  is  gone,  and  that  if  in  any  succeeding  year  there  is 
ample  on  hand  to  pay  a dividend  of  7 per  cent,  on  the  entire  stock, 
.preferred  and  common,  and  also  enough  to  make  good  the  in- 
equality suffered  by  the  holders  of  the  common  stock  in  the  pre- 
vious year,  this  surplus  cannot  be  made  use  of  for  that  purpose 
but  must  be  then  divided  pro  rata  among  all  the  shareholders. 

It  is  enough  to  say,  “It  is  not  so  written  in  the  bond.^’ 

Primd  facie  all  shareholders  share  pro  rata.  Preference  stock 
has,  I think,  the  special  rights  and  privileges  given  to  it  by  the 
instrument  of  its  creation — here  the  charter.  The  only  prefer- 
ence is  that  it  is  entitled  to  a dividend  of  7 per  cent,  per  annum 
cumulative.  In  all  else  there  is  to  be  equality.  The  company  and 
its  directors  are  not  given  any  power  to  give  any  greater  privilege 
to  either  kind  of  stock.  What  the  appellants  argue  is  that  by 
delaying  the  declaration  of  dividends  upon  common  stock  the 
directors  may  give  a greater  right  to  the  holder  of  preference 
stock. 

The  second  argument  put  forward  is  that  by  the  form  of  the 
endorsement  of  the  stock  certificates  greater  rights  are  given  to 
the  holders  of  preferred  stock  than  those  offered  by  the  charter. 
If  it  is  sought  to  maintain  this  as  an  actual  change  in  the  rights 
of  the  holders  of  the  preferred  stock,  then  the  argument  fails,  for 
nothing  can  override  the  provisions  of  the  charter  in  this  way. 
Save  as  provided  by  the  charter  itself,  preferred  stock  can  only  be 
issued  by  virtue  of  a directors^  by-law  confirmed  by  a shareholders’ 
by-law  at  a meeting  duly  called  in  which  the  shareholders’  by-law 
is  carried  by  a stipulated  majority.  The  directors  cannot  create 
preferred  stock  by  any  such  simple  means  as  printing  a statement 
upon  the  back  of  the  stock  certificate. 

If  this  argument  is  put  forward  as  an  estoppel,  several  answers 
are  obvious — first,  an  estoppel  is  personal  and  exists  only  in  favour 
oi  the  individual  setting  it  up.  It  cannot  be  set  up  in  a class- 
action.  Scondly,  these  plaintiffs  acquired  their  preference  stock 
before  any  stock  certificate  was  issued.  They  did  not  purchase 
the  stock  upon  the  faith  of  the  certificates  upon  which  they  now 
rely.  Thirdly,  that  which  is  relied  upon  is  the  action  of  the 
directors  or  of  some  officer  of  the  company.  Whoever  is  responsible 
18 — 65 — o.L.R, 
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for  the  certificate  was  as  much  the  agent  of  the  plaintiffs  as  the 
agent  of  the  defendants.  This  cannot  create  an  estoppel.  Fourthly, 
that  which  is  relied  upon  is  in  no  sense  the  action  of  the  company. 
The  directors  have  a strictly  limited  authority.  They  cannot 
alone  issue  preferred  stock,  so  no  representation  by  them  can  affect 
the  rights  of  the  holders  of  preference  stock.  These  are  governed 
by  the  by-laws  and  by  the  charter.  Before  there  can  be  an  estoppel 
by  reason  of  the  action  of  the  directors,  it  must  be  shewn  that  that 
which  is  relied  upon  would  be  within  their  power. 


GtRANT,  J.A.  : — The  plaintiffs,  on  behalf  of  themselves  and  all 
other  holders  of  ordinary  shares  of  the  Steel  Company  of  Canada, 
seek  to  restrain  the  defendant  company  and  its  board  of  directors 
‘Trom  paying  any  dividend  upon  its  preference  stock  in  excess  of 
7 per  cent,  per  annum  until  such  time  as  the  defendant  company 
shall  have  declared  and  paid  dividends  upon  its  ordinary  stock 
equal  per  share  in  amount  to  the  dividends  previously  paid  on  its 
preference  stock,’^  with  due  regard  for  the  changes  which  were 
made  in  the  par  value  of  the  shares  respectively  as  a result  of  the 
issue  of  supplementary  letters  patent  providing  therefor. 

The  learned  trial  Judge  (Orde,  J.A.)  was  of  opinion  that,  upon 
the  proper  interpretation  of  the  language  of  the  letters  patent,  the 
plaintiffs  were  entitled  to  their  injunction,  and  he  so  declared. 
By  that  interpretation  it  was  held  that  no  dividends  could  be  de- 
clared or  paid  to  the  holders  of  preference  shares,  in  addition  to 
cr  in  excess  of  the  7 per  cent,  cumulative  dividend  to  which  they 
were  entitled,  unless  and  until  there  should  have  been  declared  and 
paid  to  the  holders  of  common  or  ordinary  shares  further  divi- 
dends, amounting  in  the  aggregate  to  4334  per  cent.,  upon  the  capi- 
tal paid  up  thereon.  In  other  words,  that  upon  each  common  share 
there  must  be  declared  and  paid  a further  dividend  or  dividends 
sufficient  in  amount  to  make  the  total  sum  of  the  dividends  paid 
upon  such  common  share  equal  in  the  aggregate  to  the  total  sum 
which  has  heretofore  been  paid  upon  each  preference  share,  before 
any  further  dividend  can  be  declared  and  paid  upon  such  prefer- 
ence share. 

The  pertinent  paragraphs  of  the  charter  or  letters  patent  of 
the  company  are  set  forth  in  the  reasons  of  the  learned  trial  Judge. 
[They  also  appear  in  the  reasons  of  Mulock,  iC'.J.O.,  supra.] 

As  the  company  was  incorporated  under  the  Companies  Act  of 
Canada  in  the  year  1910,  subject  to  the  provisions  of  that  statute 
as  it  then  stood,  E.S.C.  1906,  ch.  79,  the  rights  in  respect  of  divi- 
dends of  the  preferred  and  common  shareholders  fall  to  be  deter- 
mined by  the  construction  which  must  be  placed  upon  the  para- 
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graphs  above  quoted  from  its  letters  patent.  With  the  deepest 
respect  for  the  opinion  of  those  who  think  otherwise,  a somewhat 
careful  study  of  the  matter  has  led  me  to  the  conclusion  that  the 
construction  of  these  paragraphs  is  by  no  means  simple. 

As  was  stated  by  Lord  Haldane,  L.C.,  in  Will  v.  United  Lankat 
Plantations  Co.,  [1914]  A.C.  11,  at  p.  15: — 

“The  point  in  dispute  is  one  of  construction,  and  construction 
must  always  depend  on  the  terms  of  the  particular  instrument;  it 
is  only  to  a limited  extent  that  other  cases  decided  upon  different 
documents  afford  any  guidance.  I make  that  observation  because 
a good  deal  of  authority  has  been  cited  in  the  course  of  the  argu- 
ment, and  reference  has  been  made  to  dicta  of  various  learned 
judges.  But  in  all  those  cases  they  were  dealing  with  documents 
which  were  different  from  those  we  have  to  construe,  and  our 
primary  guide  must  be  the  language  of  the  documents  we  have 
before  us.’^ 

In  that  case  the  provision  in  the  articles  stating  the'  rights 
of  the  holders  of  preference  shares  reads  as  follows  :■ — 

“That  the  new  shares  be  called  preference  shares  and  that 
the  holders  thereof  be  entitled  to  a cumulative  preferential  divi- 
dend at  the  rate  of  10  per  cent,  per  annum  on  the  amount  for  the 
time  being  paid  up  on  such  shares;  and  that  such  preference 
sliares  rank,  both  as  regards  capital  and  dividend,  in  priority  to 
the  other  shares.'’^ 

The  shares  in  question  were  new  shares,  issued  subsequently 
to  the  original  stock  issue,  and  upon  special  terms,  and  the  House 
of  Lords  held  that  this  provision  set  forth  the  entire  statement  of 
the  rights  of  holders  of  such  preference  shares,  and  that  they 
were  not  entitled  to  participate  further  in  the  profits  of  the'  com- 
pany notwithstanding  the  general  provisiou  contained  in  another 
article  to  the  effect  that  ‘^The  profits  of  the  company  available  for 
distribution  ....  shall  be  distributed  as  dividend  among 
the  members  in  accordance  with  the  amounts  paid  on  the  shares 
held  by  them  respectively/’ 

In  other  words,  as  there  was  nothing  in  the  articles  to  indicate 
that  the  holders  of  preference  shares  were  to  be  entitled  to  any 
further  dividends  beyond  those  specifically  directed  to  be  paid  to 
them,  a mere  general  provision  for  the  distribution  of  profits 
among  the  shareholders  was  not  considered  to  have  effected  any 
alteration  in  that  regard. 

As  was  stated  further  by  the  Lord  Chancellor  at  the  bottom  of 
p.  17:— 

“Shares  are  not  issued  in  the  abstract  and  priorities  tbdn  at- 
tached to  them ; the  issue  of  shares  and  the  attachment  of  priori- 
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ties  proceed  uno  fiatu;  and  when  yon  turn  to  the  terms  on  which 
the  shares  are  issued  you  expect  to  find  all  the  rights  as  (regards 
diYidends  specified  in  the  terms  of  the  issue.  And  when  you  do 
find  these  things  prescribed  it  certainly  appears  to  me  unnatural 
to  go  beyond  them,  and  to  look  to  the  general  provisions  of  an 
article  which  is  only  to  apply  if  nothing  different  is  said.’^ 

The  learned  Lord  Chancellor  found  one  or  two  other  features 
in  the  articles  of  the  company  then  undei"  consideration  which,  in 
his  opinion,  fortified  the  interpretation  of  which  he  approved. 

As  the  paragraph  quoted  from  the  letters  patent  in  the  case 
at  bar  contains  express  provisions  for  the  further  participation, 
by  way  of  dividends,  in  the  net  profits  of  the  company  by  the 
holders  of  preference  shares,  although  the  conditions  upon  which 
the  right  so  to  participate  are  not,  in  my  opinion,  expressed  in 
clear  terms,  the  Lanlcat  decision,  and  others  based  upon  some- 
what similar  states  of  facts,  have  no  direct  bearing  upon  the 
decision  of  the  present  case,  which  must  be  determined  upon  the 
language  of  the  charter.  In  other  words,  we  must  interpret  as 
best  we  can  this  language,  which  expressly  provides  for  further 
participation  by  holders  of  preference  shares,  and  the  decisions 
in  cases  in  which  there  were  no  provisions  for  such  further 
participation,  and  such  right  was  sought  to  be  established  by 
inference,  or  in  some  similar  manner,  are  not  of  any  material 
assistance.  So  also  with  cases  in  which,  for  lack  of  any  express 
provision  as  to  further  participation,  the  decision  was  reached 
with  the  assistance  of  the  primd  fade  rule  that  all  shareholders 
in  a company  were  entitled  to  be  treated  alike.  No  recourse  can 
be  had  to  any  primd  fade  rule,  for  the  reason  that  there  is  here 
an  express  statement  that  the  holders  of  preference  shares  are  to 
participate  further;  what  the  Court  has  to  find  out  is,  what  are 
the  terms  or  conditions  upon  or  under  which  the  right  to  further 
participation  shall  arise? 

The  question  in  dispute  between  the  parties  to  this'  action 
arose  under  the  following  circumstances.  In  the  month  of 
December,  1928,  the  board  of  directors  of  the  defendant  company 
passed  resolutions  declaring  two  dividends  on  both  preferred  and 
common  shares  (as  such  shares  were  constituted  as^  a result  of  the 
issue  of  supplementary  letters  patent)  by  which  the  alleged  right 
of  the  common  shareholders  to  be  paid  the  arrears  of  dividends 
on  their  shares  (claimted  to  be  43 per  cent.),  calculated  from 
the  time  of  the  company's  inception,  was  ignored.  By  such  resolu- 
tions, a dividend  at  the  rate  of  7 per  cent,  was  declared  on  the, 
common,  as  well  as  on  the  preferred,  and  a further  dividend,'; 
also,  upon  each  of  the  two  classes  of  shares.  The  latter  is  objected^! 
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to  by  the  plaintiffs,  who  say,  in  effect:  ‘“^You  cannot  declare  or 
pay  this  or  any  dividend,  beyond  7 per  cent,  per  annum,  on  pre- 
ference shares,  unless  and  until  you  shall  have  first  declared  and 
paid  43^4  per  cent,  on  the  paid  up  capital  of  the  common  shares 
so  that  the  total  percentage  paid  on  the  common,  from  the  in- 
corporation of  the  company  down  to  the  present  time,  shall  be 
equal  to  the  total  percentage  paid  on  the  preferred  shares.’’ 

As  supporting  this  claim  the  holders  of  common  shares  rely 
upon  the  following  words  in  the  latter  part  of  para,  {d),  supm, 
in  the  charter  : — 

^^And  the  holders  of  such  shares  shall  participate  ratably  with 
the  holders  of  the  issued  ordinary  shares  in  the  distribution  of  net 
profits  after  the  holders  of  the  ordinary  shares  shall  have  recelived 
dividends  equal  to  those  pmd  on  the  preferred  shares/' 

It  is  of  interest  to  read  what  is  contended  for  by  the  plaintiffs 
in  their  pleading  as  the  effect  of  the  above  provision  in  the  letters 
patent.  In  para.  7 of  the  statement  of  claim  they  say  (after  stat- 
ing that  they  had  obtained  and  examined  copies  of  the  letters 
patent  and  supplementary  letters  patent)  : — 

^^The  plaintiffs  ascertained  that  the  dividends  on  the  ordinary 
stock  of  the  defendant  company  were  cumulative,  and  thereupon 
threatened  to  institute  legal  proceedings  for  the  purpose  of  rje- 
straining  the  defendant  company  should  the  defendant  company 
attempt  to  pass  a resolution  which  would  in  any  way  alter  or  affect 
the  rights  of  the  holders  of  ordinary  stock  to  claim  that  dividenjeds 
on  the  ordinary  stock  were  cumulative,  and  that  arrears  of  divid- 
ends aggregating  approximately  434^  per  cent,  must  be  paid  on 
the  ordinary  stock  of  the  defendant  company  before  the  holders 
of  preference  stock  received  dividends  pro  rata  with  the  holders 
of  ordinary  stock  in  excess  of  7 per  cent  per  annum.” 

Again,  in  para.  8 : — 

^Tor  the  express  purpose  of  preserving  to  the  holders  of  ordin- 
ary stock  whatever  rights  they  then  had  in  regard  to  the  payment 
of  arrears  of  dividends,  the  resolution  proposed  to  be  passed 
. . . was  altered  to  read,”  etc. 

Also  in  para.  10  they  state: — 

‘'The  plaintiffs  further  allege  that  the  stock  certificates  here- 
tofore issued  by  the  defendant  company  are  ambiguous,  and,  errone- 
ously and  without  any  warrant  of  authority  therefor,  might  be 
construed  to  imiply  that  dividends  on  the  ordinary  stock  of  the 
defendant  company  are  non-cumulative/' 

Paragraph  13  reads  as  follows: — 

^‘The  plaintiffs  allege  that  the  net  earnings  of  the  defendant 
company  are  sufficient  to  have  enabled  the  defendant  company  to 
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App.  Div.  pay  dividends  equivalent  to  7 per  cent,  per  annum  upon  its  ordin- 
19SO.  stock  since  the  date  of  the  incorporation  of  the  defendant 

Kam^y  company,  after  creating  the  reserve  fund  referred  to  in  the  fourth 


In  para.  15  they  again  refer  to  ^The  aforementioned  arrears  of 


paying  any  dividend  upon  its  preference  stock  in  excess  of  7 per 
cent,  per  annum  until  such  time  as  the  defendant  company  shall 


share  in  amount  to  the  dividends  previously  paid  on  its  preference 
stock.” 

It  is  manifest  from  the  above  that  the  plaintiffs,  by  their 
pleadings,  were  claiming  to  be  entitled  to  cumjulative  dividends  at 
the  same  rate  ( 7 per  cent,  per  annum ) as.  those  expressly  provided 
by  the  charter  to  be  paid  to  holders  of  preference  shares,  and  that, 
dividends  at  such  rate  not  having  been  paid  to  them  in  respect  of 
all  the  years  which  had  elapsed  since  the  issue  of  the  shares, 
the  amount  by  which  they  fell  short  constituted  ^^arrears”  which 
had  to  be  made  up  before  there  could  be  any  further  participation 
by  holders  of  preference  shares. 

Mr.  Robertson,  of  counsel  for  the  plaintiffs,  not  only  did  not 
support  this  claim  as  set  up  by  his  clients  in  their  pleading,  but, 
cn  the  contrary,  stated  to  us  that  the  plaintiffs  were  not  claiming 
to  be  entitled  to  cumulative  dividends  or  that  the  43^4  per  cent, 
constituted  arrears  of  dividends  to  which  the  plaintiffs  were 
entitled  in  respect  of  any  specified  number  of  years  or  defiaite 
period  of  time.  His  contention  was  that  the  plaintiffs’  rights  were 
rather  of  what  might  be  called  a negative  character  ; that  is,  the 
right,  according  to  his  contention,  to  object  to  the  payment  of 
further  dividends  to  the  preferred  shareholders  in  excess  of  the 
7 per  cent,  unless  and  until  the  43^4  per  cent,  be  first  paid  to  the 
holders  of  ordinary  shares.  He  stated  quite  frankly  that,  notwith- 
eijanding  the  fact  that  there  were  ample  net  profits  out  of  which 
payment  of  the  43'^/^  per  cent,  could  be  made  by  the  company  to  the 
©rdinar}^  shareholders,  yet  the  latter  had  no  right  to  call  upon  the 
company  for  payment  of  the  whole  or  of  any  portion,  conceding 
that  the  board  of  directors  were  not  bound  to  pay  any  dividend  to  ^ 
the  ordinary  shareholders.  In  this  I think  he  was  right,  as  I have 
not  found  any  support  of  the  contrary  view  either  in  the  language 
of  the  charter  itself  or  in  general  law  applicable. 


paragraph  hereof.' 


'Canada  dividends  on  the  ordinary  stock and  by  para.  1 of  the  prayer  the 
plaintiffs  ask : — 


Grant.  J A.  ‘‘(1)  An  injunction  restraining  the  defendant  company  from 


have  declared  and  paid  dividends  upon  its  ordinary  stock  equal  per 
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by  the  pleadings  namely,  that  the  dividend  right  of  the  ordinary 
shares  was  cnmnlative^  were  allowed.  In  substance,  he  stated 
the  plaintiffs’  position  thus : that  the  holders  of  preference  shares 
were  limited  in  their  rights  in  respect  of  dividends,  the  company 
being  a going  concern,  to  what  is  given  to  them  expressly  by  the 
language  of  the  charter;  and  that,  subject  thereto,  the  holders  of 
ordinary  shares  were  entitled  to  all  the  remaining  net  profits  of 
the  company  as  and  when  the  same  might  be  distributed  in  the  way 
of  dividends.  In  this  viev/,  after  payment  to  the  preferred  share- 
holders of  the  7 per  cent,  per  annum,  cumulative,  subject  to  the 
provision  in  respect  of  a reserve  fund  in  para.  (5),  the  ordinary 
shareholders  would  be  entitled  to  the  remaining  net  profits  on 
distribution,  subject  only  to  the  further  right  of  preferred  shares 
holders  to  participate  after  the  ordinary  shareholders  had  received 
their  43^  per  cent,  to  make  their  return  from  their  shares  equal 
the  return  theretofore  obtained  by  the  preferred  shareholders. 
It  will  be  noted  that  the  result  is  exactly  the  same  as  if  the  charter 
provided  that  the  holders  of  ordinary  shares  were  to  be  entitled  to 
a cumulative  dividend  of  7 per  cent,  per  annum,  and  I cannot  see 
that  the  mere  fact  that  the  claim  is  expressed  by  counsel  in  a 
manner  differing  from  that  in  which  it  is  set  up  in  the  pleading, 
can  in  any  way  alter  its  chariacter.  If  effect  be  given  to  it,  the 
holders  of  ordinary  shares  would  be  entitled  to  what  is  in  fact  a 
cumulative  dividend,  payable  whenever  a further  distribution  of 
the  net  profits  comes  to  be  made.  Such  a right  attached  to  ordin- 
ary shares  is  very  unusual,  and,  in  my  opinion,  would  require 
clear  language  for  its  support.  That  the  holders  of  such  ordinary 
shares  would  be  compelled  to  wait  for  their  accumulated  dividends 
until  the  directors  see  fit  to  declare  them,  would  not  make  them 
in  any  way  jDeculiar,  as  preferred  shareholders  are  in  exactly  the 
same  position.  The  latter  receive  their  ^Tumulative”  dividends 
only  as  and  when  the  directors  think  proper  to  declare  and  pay 
them. 

Further,  it  is  of  importance  to  bear  in  mind  that  it  does  not 
vitally  concern  the  company  whether  or  not  the  plaintiffs’  con- 
tention is  valid,  as  the  dividends  do  not  constitute  any  liability 
unless  and  until  they  are  declared.  It  is  to  the  preference  share- 
holders that  the  plaintiffs’  contention  is  of  vital  importance,  and,, 
as  between  the  two  classes  of  shareholdeTS,  the  allo-wance  of  the 
plaintiffs’  claim  would;  to  my  mind,  make  the  common  shares 
clearly  cumulative,  as  to  dividends.  The  preference  Shareholders 
have  exactly  the  same  interest  in  the  surplus  after  payment  of  the 
common  share  dividend  as  common  shareholders,  being  entitled  tO' 
participate  ratably  therein. 
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In  so  far  as  they  touch  upon  the  matter,  the  provisions  of  the 
Companies  Act  of  Canada,  as  it  was  in  1910,  R.S.C.  1906,  ch.  79, 
seem  to  he  against  rather  than  in  favour  of  the  plaintiffs’  conten- 
tion. Sections  47  and  49  are  as  follows  : — 

^^47.  The  directors  of  the  company  may  make  by-laws  for  creat- 
ing and  issuing  any  part  of  the  capital  stock  as  preference  stock, 
giving  the  same  such  preference  and  priority,  as  respects  divid- 
ends and  in  any  other  respect,  over  ordinary  stock  as  is  by -such 
by-laws  declared. 

‘^2.  Such  by-laws  may  provide  that  the  holders  of  shares  of 
suoh  preference  stock  shall  have  the  right  to  select  a certain  stated 
proportion  of  the  board  of  directors,  or  may  give  them  such  other 
control  over  the  affairs  of  the  company  as  is  considered  expedient.” 
“49.  Holders  of  shares  of  such  (preference  stock  shall  be  share- 
holders within  the  meaning  of  this  Part,  and  shall  in  all  respects 
possess  the  rights  and  be  subject  to  the  liabilities  of  shareholders 
within  the  meaning  of  this  Part:  Provided  that  in  respect  of 
dividends,  and  in  any  other  respect  declared  by  by-law  as  author- 
ised by  this  Part,  they  shall,  as  against  the  ordinary  shareholders, 
be  entitled  to  the  preferences  and  rights  given  by  such  by-law.” 

By  the  interpretation  section,  3 (<^),  it  is  provided  that 
“^shareholder’  means  every  subscriber  to  or  holder  of  stock  in  the 
company,  and  includes  the  personal  representatives  of  the  share- 
holder.” 

At  the  time  of  the  incorporation  of  this  company,  the  statute 
did  not  give  the  wide  powers  as  to  creation  of  different  classes  of 
stock  that  are  now  conferred  by  R.S.C.  1927,  ch.  27,  sec.  56.  The 
only  shares  which  (by  the  statute)  could  be  given  any  special 
rights  or  privileges  were  preference  shares. 

Ferguson  v.  Buchanan,  [1920]  Sess.  Cas  154,  was  cited  as  an 
instance  in  which  common  or  ordinary  shares  were  held  entitled 
to  a cumulative  dividend.  The  facts  however  were  radically  differ- 
ent and  in  a most  material  particular. 

The  pertinent  clause  was  worded  as  follows: — 

“That  out  of  the  profits  of  the  company,  after  making  due 
provision  for  depreciation  and  reserve  fund,  the  holders  of  ^A’ 
preference  shares  shall  be  entitled  to  receive,  as  a first  charge^ 
thereon,  a cumulative  preferential  dividend  at  the  rate  of  8 per^ 
centum  per  annum,  on  the  capital  for  the  time  being  paid  upon 
suoh  shares;  the  holders  of  preference  shares  shall  be  entitled 
to  receive,  as  a second  and  postponed  charge,  a preferential  divid- 
end at  the  rate  of  5 per  centum  per  annum  on  the  said  shares ; and 
the  holders  of  ordinary  shares  shall  be  entitled  to  receive,  as  a third 
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and  postiponed  charge,  a preferential  dividend  at  the  rate  of  two 
and  a half  per  centum  per  annum  on  the  said  shares/’ 

The  Lord  Justice-Clerk  lays  emphasis  upon  the  provision 
that  the  dividends  payable  were  to  be  charges  upon  the  profits  of 
the  company,  and  were,  each,  explicitly  stated  to  he  ''preferential" 
On  p.  158,  after  mentioning  that  the  views  of  ‘Sir  Francis 
Palmer  and  Lord  Wrenbury  were  in  agreement,  he  quotes  with 
approval,  the  statement  from  Stroud:  “A  (preference  dividend  is, 
'primd  facie,  cumulative;  so  that  failure  of  profits  wherewith  to 
pay  it  in  any  one  year  will  he  made  good  out  of  any  profits  that 
may  be  made  in  a subsequent  year.” 

Again,  after  stating  that  this  effect  is  strengthened,  in  the  case 
under  eonsideration,  by  the  dividend  being  made  a charge  on  the 
profits,  he  expresses  the  view  (p.  159)  that  the  use  of  the  word 
^^preferential”  would  alone  involve  that  it  was  cumulative;  and, 
lower  down,  he  says  that  the  ordinary  meaning  of  the  word 
‘^^preference”  imports  that  it  should  be  cumulative. 

This  primd  facie  meaning  of  the  word  ^^preference”  or  ^^pre- 
ferential” was  expressly  assented  to  by  the  other  members  of  the 
Court,  and  relied  upon  as  establishing  the  rights  of  holders  of 
shares  and  ordinary  shares  to  cumulative  dividends. 

That  the  use  of  the  word  “preference”  or  “preferential”  will, 
primd  facie,  make  the  dividend  cumulative,  has  been  similarly 
held  in  subsequent  decisions. 

In  the  case  at  bar,  neither  “preferential”  (nor  preference) 
nor  “cumulative”  is  to  be  found  in  use  with  respect  to  ordinary 
or  common  shares,  and  the  basis  for  the  Ferguson  decision  is 
lacking. 

Other  decisions  much  relied  upon  in  the  plaintiffs’  support 
were  Allen  v.  Londonderry  and  Ennishillen  Railway  Co.,  25  W.R. 
554;  Carry  v.  Londonderry  and  Enniskillen  Railway  Co.  (1860), 
89  Beav.  263;  and  Henry  v.  Croat  Northern  Railway  Co.,  1 DeO. 
& J.  606.  The  decision  in  the  Allen  case  rested  upon  the  Corry  judg- 
ment, and  this  again  upon  the  Henry  decision.  In  the  Henry  case 
che  pertinent  provision  was  that  certain  preference  shares  should 
bear  “5  per  cent,  interest  or  preference  dividend  in  perpetuity,” 
and  that  certain  other  preference  shares,  should  be  entitled  to 
dividends  at  a given  rate  “in  preference  to  the  payment  of  divi- 
dends on  the  ordinary  shares.”  It  was  held  that  the  dividends  on 
the  preference  shares  mere  cumulative. 

It  was  in  this  decision  (at  p.  643)  that  Knight  Bruce,  L.J., 
gave  his  illustration  of  a partnership  which  has  been  so  frequently 
referred  to  in  later  cases. 
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In  the  Corry  case,  the  rights  of  holders  of  preference  shares 
were  under  consideration.  In  the  provisions  with  respect  thereto, 
the  words  ^hnterest’^  and  ‘^dividend’’  were  both  used.  It  is  mani- 
fest, from  a perusal  of  the  decision,  that  the  holders  of  these  pre- 
ference shares  were  deemed  to  be  entitled  to  arrears,  by  reason  of 
the  special  (provisions  governing  their  issue.  In  the  Allen  case, 
Jessel,  M.E.,  said  that  a similar  question  as  to  ordinary  stock  was 
‘^exactly  decided  in  the  case  before  him’^  by  Lord  Eomilly  in  the 
Con-y  case,  as  the  holders  of  the  ordinary  shares  were  to  receive  a 
dividend  ‘^of  the  same  amount.'’^  These  decisions  rest  upon  their 
special  facts,  and  do  not,  in  my  opinion,  afford  any  sufficient 
foundation  for  the  plaintiffs’  claim  in  the  case  at  bar,  which  must 
be  upheld  or  must  fail  by  virtue  of  the  language  of  the  charter  in 
question. 

That  the  shareholders,  whether  preferred  or  ordinary,  have 
no  rights  in  respect  of  the  profits  of  the  company,  save  when  these, 
(or  any  portion  of  them)  are  set  apart  for  distribution  by  the 
declaration  of  dividends,  is  elementary.  The  profits  are  the  pro- 
perty of  the  company,  which  is  a legal  entity,  altogether  separate 
and  distinct  from  the  holders  of  its  stock. 

Gramophone  and  Typewriter  Ltd.  v.  Stanley,  [1908]  2 K.B. 
89,  contains  very  clear  statements  of  the  law,  and  has  frequently 
been  referred  to  in  subsequent  decisions.  The  Court  held  that 
the  English  company,  which  held  all  the  shares  in  a certain 
German  company,  was  not  liable  for  income  tax  upon  the  profits 
of  the  German  company,  save  only  as  to  such  part  thereof  as  was 
actually  distributed  as  dividends.  It  is  made  abundantly  clear  that 
the  holder  of  shares  has  no  inchoate  or  other  right  in  the  profits 
of  the  company,  any  more  than  in  any  other  of  its  assets.  His 
right  is  to  his  dividend,  as  and  when  declared  in  accordance  with 
the  provisions  of  the  charter  or  by-laws  governing  the  same. 

Holders  of  shares  cannot  compel  the  company  or  the  directors 
to  declare  or  pay  to  them  any  part  of  the  profits  as  dividends. 

It  is  only  as  and  when  the  directors  ^ffietermine  to  distribute” 
profits,  and  only  with  respect  to  such  portion  of  them  as  are  so 
‘'determined  to  be  distributed,”  that  the  rights  of  the  shareholders 
become  operative,  and  I think  this  may  furnish  the  key  to  the 
solution  of  the  problem  in  this  case.  In  other  words,  in  my 
opinion,  it  is  only  with  respect  to  such  portion  of  the  net  profits 
as  the  directors  may  from  time  to  time  determine  to  distribute, 
that  the  latter  part  of  the  operative  clause  (lastly  above  quoted)": 
is  assuming  to  deal,  and  in  respect  of  which  the  rights  of  holders 
of  common  shares  are  being  stated.  '■ 

Adverting  to  the  particular  charter  provisions  with  which  we 
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have  here  to  deal,  I note  in  the  first  place  that  these  purport  to 
outline  the  rights  of  holders  of  preference  stock,  of  which  it  is 
stated  at  the  outset  that  ‘The  same  when  so  issued  shall  have  pre- 
ference and  priority  as  follows.’’  Be  it  noted  that  they  are  to  have 
both  preference''  and  ''priority/  In  case  of  liquidation,  etc.,  the 
holders  are  to  have  repayment,  in  preference  to  ordinary  share- 
holders, of  the  amount  of  the  par  value  of  the  shares  and  any 
arrears  of  dividends  thereon.  Then  follow  the  provisions  as  to 
dividends.  I note  first  that  there  is  no  provision  for  distribution 
of  net  profits  generally ; it  is  only  such  net  profits  of  the  company 
“which  it  shall  from  time  to  time  be  determined  to  distribute” 
that  are  being  dealt  with.  There  is  no  parallel  with  cases  in 
which  the  “profits”  of  the  company  are  to  be  distributed,  such  as 
in  Evting  v.  Israel  & Oppenheimer  Ltd.,  [1918]  1 Ch.  101,  where 
it  was  provided  that  “the  profits  of  the  company  in  each  year  should 
oe  applicable,”  etc.,  and  Eve,  J.,  held  that  “profits”  meant  “the 
credit  balance  in  the  profit  and  loss  account  of  each  year,”  follow- 
ing the  Scots  decision  in  Paterson  v.  Paterson  & Sons  (1916), 
53  Sc.  L.R.  404,  (1917)  54  Sc.  L.R.  19. 

The  “net  profits”  then  “which  it  shall  from  time  to  time  be 
determined  to  distribute”  are  to  be  applicable  "first/’  to  the  pay- 
ment of  a fixed  cumulative  preferential  dividend  at  the  rate  of  7 
per  cent,  per  annum  on  the  capital  paid  up  on  the  said  preference 
shares.”  Note  that,  although  the  word  “preferential”  primd  facie 
imports  that  the  dividend  shall  be  cumulative,  yet,  to  make  it 
quite  certain  that  there  may  be  no  possibility  of  misconstruction, 
the  clause  contains  the  word  “cumulative”  as  well.  I note  also 
that  it  uses  the  word  ‘‘first,”  clearly  implying  that  further  provi- 
sion is  to  follow  for  the  application  of  what  may  remain  of  such 
net  profits  as  it  had  been  “determined  to  distribute,”  and  as  a 
part  of  the  same  sentence  it  provides  that  “the  holders  of  such” 
(i.e.  preference)  “shares  shall  participate  ratably  with  the  holders 
of  the  issued  ordinary  shares  in  the  distribution  of  net  profits  after 
the  holders  of  the  ordinary  shares  shall  have  received  dividends 
equal  to  those  paid  on  the  preferred  shares.”  The  “net  profits” 
here  referred  to  are  clearly  the  net  profits  “which  it  shall  from 
time  to  time  be  determined  to  distribute,”  for  several  reasons, 
namely:  because  those  are  the  only  net  profits  which  the  para- 
graph purports  to  deal  with  at  all,  and  this  forms  part  of  the 
sentence  in  which  the  net  profits  are  so  defined;  and  because  pre- 
viously it  had  been  stated  how  these  were  “first”  to  be  applicable, 
and  this  provision  follows  in  regular  sequence;  and  also  because, 
on  general  principles,  it  is  only  in  respect  of  net  profits  which  it 
IS  “determined  to  distribute”  that  shareholders  have  any  dividend 
rights. 
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If  the  plaintiffs’  claim  that  they  are  entitled  to  dividends  at 
the  rate  of  7 per  cent,  per  annum  from  the  time  of  the  company’s 
incorporation  is  well-founded,  it  seems  to  me  strange  that  the 
charter  does  not  use  apt  words  to  provide  therefor.  It  seems 
strange,  also,  that  such  an  unusual  provision  should  appear,  in- 
cidentally only,  in  a paragraph  setting  out  the  rights  of  holders  of 
preference  shares,  and  not  in  a paragraph  inserted  for  the  express 
purpose  which  the  plaintiffs  put  forward  as  the  intention.  It 
would  have  been  a simple  matter  to  have  stated,  after  the  provision 
for  payment  of  a cumulative  preferential  dividend  on  the  prefer- 
ence shares,  that,  ^^second,  subject  to  the  provisions  of  para,  (b), 
the  holders  of  issued  ordinary  shares  shall  next  be  entitled  to  a 
fixed  cumulative  dividend  at  the  said  rate  of  7 per  cent,  per  an- 
num and  then  to  have  provided  for  ratable  participation  by  both 
classes  of  holders  in  any  further  net  profits  ^Retermined  to  be  dis- 
cributed.”  It  must  be  recognised  that  this  is  the  effect  which  the 
judgment  of  the  learned  trial  Judge  has,  under  the  existing  cir- 
cumstances. As  there  are  sufficient  net  profits  to  provide  for  pay- 
ment of  7 per  cent,  on  the  ordinary  shares,  from  the  inception  of 
the  company,  holders  of  such  shares,  by  the  judgment,  would  re- 
ceive, under  an  entirely  different  set  of  words,  exactly  the  same 
returns  as  would  be  received  by  preferred  shareholders  for  whom 
that  result  is  produced,  by  using  apt  words  commonly  used  to 
bring  about  that  result. 

In  other  words,  if  the  charter  was  intended  to  produce  that 
lesult,  why  did  it  use  the  apt  words,  which  could  not  be  miscon- 
strued, in  the  first  part  of  the  sentence,  and  then  in  the  next  part 
use  such  equivocal  language  to  express  exactly  the  same  meaning? 
The  draughtsman  shews  in  the  first  part  that  he  knows  the  ap- 
propriate and  apt  words  that  would  clearly  express  his  intention, 
and  then  proceeds,  in  the  latter  part,  to  use  entirely  different 
words.  It  seems  to  me  that  this  use  of  such  different  language, 
and  in  the  same  paragraph,  is  reasonably  to  be  taken  as  an  indica- 
tion that  a different  result  was  intended  to  be  produced.  As  the 
right  of  preferred  shareholders  to  a fixed  cumulative  preferential 
dividend  at  7 per  cent,  per  annum  from  the  incorporation  of  the 
company  was  stated  in  clear  and  plain  words,  I do  not  see  why  the 
right  to  a similar  dividend  on  the  part  of  ordinary  shareholders 
is  not  stated  in  similarly  clear  and  plain  words,  if  that  was  the 
intention.  And  when  other  and  very  different  words  are  used, 
then  I think  it  is  but  reason^able  to  conclude  that  some  other  in- 
tention was  had  in  mind,  if  the  language  is  reasonably  and  equally 
capable  of  other  interpretation.  It  must  also  be  recognised,  if  the 
judgment  stands,  that  holders  of  common  shares,  under  the  present 
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circumstances  as  above  mentioned^  will  receive  exactly  the  same 
returns  upon  their  shares  as  will  holders  of  preference  shares,  not- 
withstanding the  express  provision  that  the  latter  were  to  have 
both  ‘“^prefeience  and  priority.”  In  other  words,  holders  of  pre- 
ference shares  would  have  “'priority''  only  as  to  their  dividend  of 
7 per  cent.,  and  not  a ^^preference”  also,  being  merely  paid  first. 
If  that  was  the  intention,  and  the  preference  was  to  be  enjoyed 
(as  well  as  the  priority)  only  when  there  was  not  sufficient  to 
pay,  on  both  classes  of  stock,  the  7 per  cent,  dividend,  I do  not 
know  why  the  charter  does  not  so  state.  If  that  were  the  inten- 
tion, the  lengthy  and  involved  provisions  which  have  given  rise  to 
this  litigation  would,  in  large  part,  have  been  unnecessary. 

In  this  connection,  I have  been  interested  to  read  the  form  of 
declaration,  which  the  learned  trial  Judge  deemed  essential  to 
express,  in  clear  language,  what,  in  his  opinion,  was  intended  by 
the  language  of  the  charter.  Vide  declaration  at  close  of  judg- 
ment : ‘The  holders  of  preference  shares  are  not  entitled  to  partici- 
pate in  any  distribution  of  the  net  profits  of  the  defendant  com- 
pany in  excess  of  their  fixed  cumulative  preferential  dividend  at 
the  rate  of  7 per  cent,  per  annum  until  the  total  dividends  de- 
clared upon  the  ordinary  stock  since  the  incorporation  of  the 
company  shall  be  equal  as  to  the  rate  thereof  to  that  theretofore 
paid  and  declared  upon  the  preference  stock.” 

If  I may  so  state,  without  disrespect,  the  declaration  does  not 
bear  any  very  marked  resemblance  to  the  language  of  which  it 
purports  to  express  the  intention,  and  I do  not  see  any  way  in 
which  the  declaration  could  safely  be  shortened.  The  forms  in 
which  the  plaintiffs  endeavour  to  express  what  they  put  forward 
as  the  intention  of  the  charter  in  this  regard  are  equally  lengthy, 
and  equally  unlike  the  language  used  in  the  document  itself.  It 
seems  to  me  that  the  very  fact  that  so  many  words  have  to  be 
supplied  in  order  to  make  it  clear  that  the  intention  of  the  charter 
is  what  the  plaintiffs  contend,  argues  very  stongly  against  their 
contention. 

It  seems  to  me,  also,  that  the  words  used  in  that  clause  upon 
which  the  plaintiffs  rely  are  capable  of  two  or  more  interpreta- 
tions: “after  the  holders  of  the  ordinary  shares  shall  have  received 
dividends  equal  to  those  paid  on  the  preferred  shares.”  Does  this 
mean  the  “holders”  of  ordinary  shares  collectively.?  If  it  does, 
then  they  have  already  received  upwards  of  a million  dollars 
more,  as  appears  by  the  statement  put  in  as  exhibit  9.  Or  it  may 
mean  equal  in  rate,  i.e.  at  7 per  cent.;  and,  in  my  opinion,  this 
is  what  it  was  intended  to  mean.  That  is,  that  out  of  the  net 
profits  which  it  wms  “determined  to  distribute,”  after  payment  of 
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the  7 per  cent,  to  preferred  shareholders,  all  common  shareholders 
should  also  receive  dividends  of  7 per  cent.,  which  would  thus  be 
^^equal  to  those  paid’^  on  the  preferred  shares. 

With  great  respect  for  the  contrary  view  of  the  learned  trial 
Judge,  I am  not  impressed  with  the  fact  that  the  draughtsman  has 
used  the  plural  in  this  clause,  where  he  uses  the  words  ''dividends 
equal  to  those.’^  The  whole  paragraph  is  not  drawn  with  such 
strict  and  careful  regard  for  exactness  of  expression  as  to  call  for 
rigid  interpretation.  In  the  very  next  paragraph  (&)  dealing 
with  the  same  subject-matter,  a plural  is  used  where  it  is  quite 
apparent  that  the  singular  is  intended.  “No  dividends  shall  be 
paid  on  the  ordinary  shares  until  after  the  company  shall  have 
created  ...  a reserve  fund,’’  etc.  Manifestly,  it  means  that  no  "divi- 
dend/’ is  to  be  paid  on  ordinary  shares  until  the  specified  reserve 
fund  is  first  provided  for;  unless  the  draughtsman,  because  there 
were  to  be  numerous  holders  of  ordinary  shares,  referred  to  the 
distribution  made  to  them,  as  “dividends^’  paid  to  “holders  of  or- 
dinary shares.”  If  that  be  so  in  the  one  case  of  using  the  plural, 
why  not  in  the  other? 

It  is  urged  for  the  plaintiffs  that  dividends  are  not  necessarily 
payable  with  respect  to  any  particular  period  of  time,  and  that 
is  undoubtedly  the  abstract  legal  position  in  that^ regard.  But  it 
is  also  true  that  dividends  are  usually  declared  with  respect  to 
such  a definite  period,  as  annually,  or  half-yearly,  or  quarterly, 
and  in  the  present  case,  para,  (h)  lends  support  to  the  defendants’ 
position,  in  that,  in  providing  for  a reserve  fund,  it  states  that  it 
is  to  be  “at  least  equal  to  one  years  dividend  on  the  then  issued 
preference  shares.”  This  seems  to  me  to  indicate  that  the 
draughtsman,  in  referring  to  the  dividends  on  preference  shares, 
had  in  mind  the  “7  per  cent,  per  annum”  to  which  holders  thereof 
were  entitled  in  priority,  and  that  holders  of  common  shares  were 
intended  to  receive  in  the  order  stated,  out  of  the  net  profits  which 
were  “determined  to  be  distributed,”  an  equal  dividend,  that  is,  7 
per  cent. 

Counsel  for  the  defendants  also  contended  that  the  stock  cer- 
tificates which  were  issued  to  all  shareholders,  both  preferred  and 
common,  shortly  after  the  grant  of  the  letters  patent,  should  be 
looked  at,  as  contemporaneous  exposition  of  a clause  which  isj 
couched  in  ambiguous  language. 

The  same  form  of  certificate  was  used  down  to  the  time  of  the 
grant  of  the  supplementary  charter.  As  I am  not  convinced  in 
my  own  mind  that  we  are  entitled,  under  the  circumstances  of  this 
case,  to  look  at  or  consider  the  form  of  the  stock  certificate  for 
such  purpose,  I prefer  hot  to  express  any  opinion  in  that  regard.. 
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For  the  reasons  which  I have  given,  I would  allow  the  defend- 
ants’ appeal  and  dismiss  the  action,  both  with  costs. 

Appeal  dismissed  {lioDGiNS  and  Geaxt,  JJ.A.,  dissenting) . 


[APPELLATE  DIVISION.] 

Rex  V.  Marshall. 

Criminal  Law — Obtaining  Money  by  False  Pretences — Intent  to  De- 
fraud— Misrepresentations — Advertising  Lottery — Evidence  — Con- 
viction— Appeal — Criminal  Code,  secs.  236(a),  h05. 

The  defendant  was  convicted  under  secs.  404  and  405  of  the  CrinJinal 
Code  of  the  offence  of  obtaining  money  from  various  persons,  by 
false  pretences,  with  intent  to  defraud;  and  also  under  sec.  236(a) 
of  advertising  a scheme  for  disposing  of  certain  property  by  a 
mode  of  chance: — 

Held,  upon  appeal,  that  both  convictions  were  supported  by  the  evi- 
dence, and  should  be  affirmed. 

The  advertisements  published  in  newspapers,  and  followed  by  circular 
letters  addressed  to  persons  who  answered  the  advertisements,  re- 
lated to  an  alleged  puzzle  for  the  correct  solution  of  which  prizes 
were  offered,  but  it  was  in  fact  no  puzzle,  and  the  advertisements 
and  letters  contained  misrepresentations  which  deluded  those  who 
supposed  themselves  to  be  competing  for  prizes  into  sending  money 
to  the  defendant.  As  the  result  of  the  scheme,  a large  sum  of  nroney 
was  received  by  the  defendant.  There  was  no  evidence  to  support 
the  contention  of  the  defendant  that  the  contestants  were  in  any 
legal  sense  his  agents.  There  never  was  any  serious  or  honest  in- 
tention to  select  the  winners  from  the  numerous  body  of  contestants 
by  any  other  than  an  arbitrary  selection ; and,  having  regard  to  these 
facts  and  others  appearing  in  the  evidence,  fraudulent  misrepre- 
sentations transgressing  the  provisions  of  the  Criminal  Code  were 
established,  and  the  scheme  advertised  constituted  a lottery  within 
the  meaning  of  sec.  236(a). 

It  is  not  necessary  that  the  false  pretence  should  be  made  in  express 
words,  if  the  idea  is  conveyed:  Regina  v.  Giles  (1865)  34  L.J.M.(5. 
50,  53;  Regina  v.  Cooper  (1877),  2 Q.D.D.  510,  513. 

The  following  statement  is  taken  from  the  judgment  of 
Grant,  J.A.  : — 

This  is  an  appeal  from  a conviction  by  O’Connell,  Junior 
Judge  of  the  County  Court  of  the  County  of  York  (sitting  without 
a jury  in  the  County  Court  Judge’s  Criminal  Court),  dated  the 
25th  November,  1929.  A number  of  charges  were  laid  against 
the  accused  in  respect  of  the  same  matter,  as  to  6 of  which  he  was 
found  guilty,  being  acquitted  upon  the  others.  The  charges,  as 
set  out  in  the  notice  of  appeal,  in  respect  of  which  he  was  found 
guilty,  are  as  follows: — 
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^‘(a)  In  the  years  1928  and  1929,  at  the  city  of  Toronto,  and 
elsewhere  in  the  Province  of  Ontario,  did  print,  advertise  or 
publish,  or  cause  or  procure  to  be  made,  printed,  or  advertised  or 
published,  a certain  proposal,  scheme,  or  plan  for  disposing  of 
certain  property  by  a mode  of  chance,  contrary  to  the  Criminal 
Code,  section  236  (a). 

‘^{h)  And  further  that  the  said  prisoner,  at  the  time  and  place 
aforesaid,  did  unlawfully  obtain  or  procure  to  be  delivered  to 
Strand  Candy  Company  Limited  from  certain  persons  who  had 
become  agents  for  or  customers  or  clients  of  the  said  Strand  Candy 
Company  Limited  the  sum  of  $18,964,  by  false  pretences,  with 
intent  to  defraud,  contrary  to  the  Criminal  Code,  section  405. 

^‘(c)  And  further  that  the  said  prisoner,  at  the  time  and  place 
aforesaid,  did  unlawfully  obtain  or  procure  to  be  delivered  to 
Strand  Candy  Company  Limited,  from  one  Norma  Keith,  the 
sum  of  $8.91,  by  false  pretences,  with  intent  to  defraud,  contrary 
to  the  Criminal  Code,  section  405. 

^^(d)  And  further  that  the  said  prisoner,  at  the  time  and  place 
aforesaid,  did  unlawfully  obtain  or  procure  to  be  delivered  to 
Strand  Candy  Company  Limited,  from  one  Nellie  Godden,  the 
sum  of  $8.96,  by  false  pretences,  with  intent  to  defraud,  contrary 
to  the  Criminal  Code,  section  405. 

^‘(e)  And  further  that  the  said  prisoner,  at  the  time  and  place 
aforesaid,'  did  unlawfully  obtain  or  procure  to  be  delivered  to 
Strand  Candy  Company  Limited,  from  one  Jane  Rudder,  the 
sum  of  $7.16,  by  false  pretences,  with  intent  to  defraud,  contrary 
to  the  Criminal  Code,  section  405. 

^‘(f)  And  further  that  the  said  prisoner,  at  the  time  and  place 
aforesaid,  did  unlawfully  obtain  or  procure  to  be  delivered  to 
Strand  Candy  Company  Limited,  from  one  Robert  Monie,  the 
sum  of  $6.16,  by  false  pretences,  with  intent  to  defraud,  contrary 
to  the  Criminal  Code,  section  40i5.” 

The  charge  set  forth  in  (a)  comes  under  what  is  commonly 
called  the  lottery  section  of  the  Criminal  Code  (236  (a)).  The 
other  charges  are  laid  under  the  section  of  the  Code  dealing  with 
false  pretences. 

The  lottery  section  reads  as  follows : — 

‘^236.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  two  years^  imprisonment  and  to  a fine  not  exceeding  $2,000  who 
makes,  prints,  advertises  or  publishes,  or  causes  or  pro- 
cures to  be  made,  printed,  advertised  or  published,  any  proposal, 
scheme  or  plan  for  advancing,  lending,  giving,  selling  or  in  any 
way  disposing  of  any  property,  by  lots,  cards,  tickets,  or  any  mode 
of  chance  whatsoever.^^ 
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Sections  404  and  405  contain  the  definition  of  false  pretences 
and  a statement  of  the  offence  and  its  punishment,  respectively : — 

^^404.  A false  pretence  is  a representation,  either  by  words  or 
otherwise,  of  a matter  of  fact  either  present  or  past,  which  repre- 
sentation is  known  to  the  person  making  it  to  be  false,  and  which 
is  made  with  a fraudulent  intent  to  induce  the  person  to  whom 
it  is  made  to  act  upon  such  representation. 

^^405.  Every  one  is  guilty  of  an  indictable  offence  and  liable 
to  three  years’  imprisonment  who,  with  intent  to  defraud,  by  any 
false  pretence,  either  directly  or  through  the  medium  of  any  con- 
tract obtained  by  such  false  pretence,  obtains  anything  capable  of 
being  stolen  or  procures  anything  capable  of  being  stolen,  to  be 
delivered  to  any  other  person  than  himself.” 

The  charge  laid  in  para.  (5)  of  the  notice  of  appeal  as  above 
quoted  is  a general  charge  under  the  false  pretences  section,  cover- 
ing the  whole  scheme  whereby  the  accused  obtained  nearly  $19,000 
from  approximately  2,000  persons  scattered  over  the  Dominion 
of  Canada.  The  other  charges,  (c),  (t^),  (e),  and  (/),  supra,  have 
reference  to  individual  cases  of  persons  who  sent  in  money  under 
the  inducements  offered  by  the  advertisements  and  letters  of  the 
accused  under  the  scheme  above  mentioned,  of  which  particulars 
appear  below. 

In  the  latter  part  of  1928  and  early  portion  of  1929  the  accused 
caused  certain  advertisements  to  be  inserted  in  newspapers  pub- 
lished in  Toronto.  These  took  the  form  of  a puzzle  contest  which 
came  to  be  known  as  the  “Snookums  Twin  Contest;”  in  respect  of 
which  cash  prizes  were  advertised  as  intended  to  be  given  to  the 
successful  contestants.  Exhibits  2 and  3 contain  samples  of  these 
advertisements  as  filled  in  and  forwarded  To  Strand  Candy  Com- 
pany, the  name  under  which  the  accused  was  carrying  on 
this  contest,  and  such  advertisements  formed  the  commencement  of 
the  scheme.  The  contestant  was  required  to  pick  out,  from  five 
other  babies  shewn,  the  one  which  was  exactly  like  Snookums, 
and  was  required  to  forward  a copy  of  the  advertisements  clipped 
from  the  newspaper  and  filled  in  with  the  names  of  the  twins  and 
the  signature  and  address  of  the  contestant.  In  each  advertise- 
ment it  was  stated  that  there  were  94  cash  prizes.  In  exhibit  2 
appear  in  the  'centre,  in  large  and  prominent  type,  the  words 

‘^Cash 

$1,500.00 

Prizes.” 

In  exhibit  3 this  appears 

^^Cash 

$1,000.00 

Prizes.” 
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So  also  further  on  in  exhibit  2 this  statement  is 

repeated  :- 

1930. 

$1,500.00  Cash  in 

Prizes 

Rex 

1st  Prize 

. $1,000.00 

Cash 

V. 

2nd  

150.00 

(( 

MARSIfALL. 

3rd  

75.00 

£C 

4th  

25.00 

(i 

5 Prizes  $10.00  each 

50.00 

£i 

10  “ $5  each  

50.00 

(( 

75  " $3  each  

150.00 

(( 

In  exhibit  3 the  first  prize  is  given  as  $500  cash  instead  of 
SI. 000  as  in  exhibit  2,  and  the  other  prizes  are  as  stated  in  exhibit 
2.  The  words  ^^Costs  Nothing  to  Try’^  appear  twice  in  large  and 
prominent  type. 

Under  the  heading  ^^How  to  Win’’  appear  the  following:  ‘^Two 
of  the  babies  pictured  above  are  exactly  alike.  'Can  you  find  them  ? 
Note  carefully  hair,  bracelets,  eyes,  etc.” 

As  the  solution  of  the  so-called  puzzle  presented  not  the  slight- 
est difficulty,  nearly  all  of  the  persons  who  responded  to  the  adver- 
tisement made  the  correct  choice.  Certain  so-called  rules  are  set 
forth  which  need  not  be  set  out  in  detail.  Employees  of  the  Candy 
Company  and  their  relatives  were  barred  from  the  contest.  No.  4 
reads : ^“^Be  neat ; remember  in  case  of  a tie  neatness  will  be  con- 
sidered in  awarding  prizes.” 

In  exhibit  2,  No.  6 reads:  ^^Judges’  decision  to  be  final.”  On 

each  of  the  advertisements  appeared  the  following: — 

‘'Uiven. 

‘^Every  contestant  who  qualifies  will  be  given  one  • 
dollar  in  cash  in  addition  to  any  prize  they  may  win.” 

On  exhibit  3 appears  the  following: — 

‘^^Costs  you  nothing  to  win 
First  Prize 

*^Tt  need  not  cost  you  one  cent  to  win  any  of  the  big 
cash  prizes.” 

On  each  of  the  advertisements  appears  the  following  in  sub- 
stantially the  same  language: — 

^“^When  we  receive  your  entry  we  will  advise  you  of  the  number 
of  points  you  have  gained  and  we  will  send  you  absolutely  free 
our  small  automatic  salesman,  which  will  provide  much  amuse-« 
ment  for  you  and  your  friends,  while  disposing  of  a few  boxes  o:^] 
our  famous  Strand  chocolates  at  a few  cents  a box. 

^^This  will  qualify  your  entry  for  the  prizes,  but  you  do  not*^ 
obligate  yourself  to  do  anything  for  us  by  sending  in  an  answer  i 
to  this  puzzle.” 
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It  appears  in  evidence  that  approximately  2,000  persons 
responded  to  the  advertisements. 

When  the  answers  to  the  advertisements  were  received,  clerks 
in  the  office  of  the  accused  sent  to  each  successful  contestant  a 
circular  letter  (exhibit  6)  which  purported  to  be  signed  by  the 
accused  and  of  which  the  following  is  a copy  : 

^^Strand  Candy  Company. 

“Although  I have  not  time  to  write  to  everybody  who  sent  in 
an  answer  to  our  puzzle,  I feel  that  I should  write  to  you  to  con- 
gratulate you  on  sending  in  an  absolutely  correct  answer. 

“The  primary  judges  have  shewn  me  your  entry  and  have  ad- 
vised me  that  they  have  awarded  you  the  full  number  of  points 
(600)  six  hundred. 

“1,000  points  will  win  $500,  $700,  or  $1,000,  according  to  tne 
number  of  books  of  candy  you  sell.  (See  back  of  book). 

“When  you  sell  a book  and  send  us  the  money  we  will  add  375 
points  to  your  total,  giving  you  the  splendid  total  of  975  points. 
You  will  be  within  25  points  of  winning  first  prize  and  there  are 
94  prizes.  A very  nice  position  to  be  in  indeed ! 

“What  you  have  to  do  now  is  comparatively  simple.  Just  ask 
your  friends  to  pull  a tag  for  a box  of  chocolates  and  pay  you  the 
amount  on  the  back  of  the  tag.  When  all  the  tags  are  sold,  select 
the  premium  you  want  and  fill  in  the  order  on  the  back  page  of 
the  booklet.  Send  us  the  order  with  $7.16  and  we  will  ship  you 
by  express  the  chocolates  and  your  premium.  (If  you  wish  to 
keep  $1  cash,  instead  of  a premium,  send  us  only  $6.16.) 

“(We  pay  all  shipping  charges). 

“Since  you  have  done  so  remarkably  well  so  far,  I am  sending 
you  the  book  of  tags  with  this  letter;  as  you  will  certainly  want  to 
win  $500  cash,  and  I know  that  you  will  not  quit  now  when  you 
have  such  a wonderful  opportunity  to  make  more  in  one  week  than 
most  people  save  in  two  years. 

“I  would  suggest  that  you  start  out  with  your  book  right  now 
so  that  you  will  be  sure  to  have  the  money  sent  to  us  within  10 
days.  This  will  add  $50  to  first  prize. 

“Again  congratulating  you  on  your  success,  I am, 

“Yours  truly, 

“B.  G.  Marshall, 

“Strand  Candy  Go. 

“P.S.  The  extra  25  points  are  awarded  for  neatness  and  general 
appearance  by  the  final  judging  committee  after  the  close  of  the 
contest.’’ 

With  the  circular  letter  (exhibit  6)  there  was  sent  to  each 
correspondent  what  was  called  the  automatic  salesman  in  the  form 
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of  a small  booklet  with  instructions  as  to  the  manner  in  which  it 
was  to  be  used  (exhibit  6a).  The  following  appears  at  the  top 
of  page  2 of  this  booklet: — 

^‘^Were  you  awarded  475  points  or  more  for  your  answer  to 
'Snookums  Twin  Puzzle?^  If  you  were,  you  are  very  fortunate, 
for  you  are  entitled  to  your  choice  of  the  premiums  illustrated  in 
this  booklet,  and  your  opportunity  to  win  one  of  the  large  cash 
prizes  is  good  indeed.’^ 

In  view  of  the  fact  that  practically  all  of  the  contestants 
answered  correctly  the  so-called  puzzle,  each  of  them  received  this 
booklet,  and  to  each  of  them  the  statement  is  thereby  m'ade,  ^^your 
opportunity  to  win  one  of  the  large  cash  prizes  is  good  indeed.” 

Lower  down  on  the  same  page  appears  this  statement,  ^^1,000 
points  or  nearest  thereto  wins  first  prize — $1,000.” 

At  the  bottom  of  this  page  appears  the  following  paragraph : — 

“As  soon  as  you  have  disposed  of  all  the  tags  on  page  6 and 
collected  the  money,  fill  in  the  order  form  on  page  7 and  send  it  to 
us  with  the  money  you  have  collected  ($7.16  if  you  select  a pre- 
mium and  $6.16  if  you  keep  a cash  commission).  We  will  ship 
you  by  express  the  16  boxes  of  Strand  candies  and  your  premium 
(unless’,  of  course,  you  keep  a cash  commission) ; 375  points  will 
also  be  added  to  the  total  you  have  already  gained.  1,000  points 
or  nearest  thereto  wins  first  prize  ($1,000  cash),  25  points  are 
left  for  the  final  judging  committee  to  award  after  all  the  entries 
are  in.” 

The  circular  letter  (exhibit  6)  was  subsequently  followed  up 
by  exhibit  7,  another  circular  letter  also  purporting  to  be  signed 
by  the  accused.  It  reads  as  follows : — 

“Is  there  anything  I can  do  to  help  you  sell  you^r  books  of 
Strand  chocolates  ? 

“I  am  holding  your  entry  in  my  desk  because  you  have  gained 
the  highest  pointage  possible  for  your  solution  of  the  puzzle — 600 
points.  (The  next  highest  possible  is  575  points). 

“When  you  have  had  your  friends  pull  all  the  tags  and  sent  us 
the  $7.16  ($6.16  if  you  wish  to  keep  a cash  commission  of  $1),  I 
will  add  375  points  to  your  splendid  total,  making  975  points  you 
will  have  gained  and  25  points  yet  to  be  awarded  by  the  final  judg- 
ing committee. 

“You  will  be  right  on  top — nobody  can  beat  you  at  this  stage 
of  the  contest,  and  remember  if  anybody  has  tied  with  you  at  the 
end  of  the  contest  the  Strand  Candy  Company  will  award  the  fuJ] 
amount  of  the  prize  to  each. 

“Surely  you  will  now  appreciate  your  opportunity  to  win  the^ 
large  cash  prize  and  try  to  sell  at  least  one  book  of  tags.  (If  I 
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were  in  your  position,  I think  I would  go  after  the  $1,000  by  sell- 
ing three  books). 

“I  a^m  enclosing  another  book  herewith  and  an  envelope  which 
I have  addressed  personally  to  myself  so  that  I will  be  sure  to  get 
your  order  when  it  comes  into  the  office. 

will  be  unable  to  write  to  you  again  before  this  contest 
closes,  but  you  will  no  doubt  appreciate  how  good  your  standing  is 
when  I have  taken  the  trouble  to  write  to  you  this  second  time 
and  you  will  appreciate  what  I have  done  for  you  when  the  prizes 
are  awarded.  Don’t  forget  there  are  94  cash  prizes. 

^‘^Yours  truly, 

G.  Marshall, 

‘^^Strand  Candy  Co. 

^T.S.  $50  will  be  added  to  the  first  prize  provided  your  first 

book  is  sold  and  the  order  in  the  mail  within  10  days  from  the 
day  you  receive  it.” 

When  the  contestant  sent  in  the  order  for  the  candies  together 
with  the  money  (either  $7.16  or  $6.16  if  he  was  retaining  $1  as 
his  commission),  exhibit  8 was  sent  to  him,  and  this  also  pur- 
ported to  be  signed  by  the  accused.  It  will  be  noted  that  each  of 
these  circular  letters  purported  to  be  a personal  letter  written  by 
the  accused  to  the  individual  contestant.  Exhibit  8 reads  as 
follows : — 

^T  was  very  glad  when  your  order  reached  the  office  this  morn- 
ing. I have  credited  your  splendid  entry  with  another  375  points 
which  gives  you  the  remarkable  total  of  975  points,  with  points 
yet  to  be  awarded  for  neatness  and  general  appearance  of  the 
entries,  1,000  points  or  nearest  thereto  wins  first  prize.  You  are 
now  well  in  the  running. 

‘‘1  am  enclosing  another  booklet,  and  if  you  will  look  on  the 
back  page  you  will  see  that  first  prize  if  one  book  is  sold  is  $500 
cash,  whereas  if  you  sell  2 books,  first  prize  is  $700  cash,  and  if 
you  sell  3 books,  first  prize  is  $1,000  cash.  Even  if  you  win  2nd, 
3rd,  or  4th  prize,  I should  imagine  that  you  would  consider  it  well 
worth  an  extra  effort  to  sell  one  or  two  more  books  in  view  of  the 
much  larger  amount  of  money  you  stand  to  win,  not  to  mention 
the  valuable  premium  you  get  in  addition  to  any  other  prize  for 
selling  each  book. 

^“^The  chocolates  will  be  shipped  from  the  factory  by  express  in 
the  course  of  a few  days,  and  I feel  sure  that  your  customers  will 
be  more  than  delighted  with  the  quality. 

“Again  thanking  you  for  your  valuable  assistance  in  helping 
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UP  to  introduce  these  chocolates  in  Canada  and  wishing  you  every 
success  in  winning  one  of  the  big  cash  prizes,  I am, 

‘^Yours  very  truly, 

G.  Marshall, 

^^Strand  Candy  Co. 

(In  ink.) 

^^Would  advise  you  to  try  to  sell  two  more  books,  your  chance 
c f winning  one  of  the  big  prizes  is  good” 

Under  date  of  the  16th  March,  a further  circular  letter  was 
sent  to  each  contestant  (exhibit  13),  which  also  purports  to  be  a 
personal  communication  from  the  accused  and  to  be  signed  by  him 
as  president  of  the  company.  It  reads  as  follows : — 

‘^March  16/29. 

^Un  looking  up  your  entry  in  our  ‘iSnookums  Twin  Contest’ 
your  opportunity  appears  very  good  to  me. 

^T  am  therefore  taking  it  upon  myself  to  send  you  this  certi- 
ficate for  $1,000  which  you  may  cash  at  our  office  as  soon  as  you 
receive  official  notification  that  you  have  been  successful  in  win- 
xiing  first  prize. 

“As  soon  as  your  friends  have  pulled  all  the  tags  in  your  book 
and  you  send  us  the  order,  I notice  that  you  will  have  975  points — 
this  is  the  highest  pointage  possible  to  date,  and  there  is  only  a 
short  time  to  go, 

‘Tlease  rush  your  order  so  that  I can  hand  your  entry  to  the 
final  judging  committee. 

“It  your  order  is  too  late  I will  return  your  money. 

* ‘‘Yours  truly, 

“B.  G.  Marshall,  President. 

“Please  use  the  envelope  I enclose  you.” 

Enclosed  with  exhibit  13  there  was  sent  to  each  of  the  contest- 
ants exhibit  14,  a certificate  in  the  following  words',  which  is  made 
out  to  appear  in  somewhat  the  same  form  as  a bank  cheque  and 
purports  to  be  signed  by  the  accused  as  president  of  the  company. 
“$1,000.  $1,000.” 


“On  Presentation  of 
This  Certificate 

‘"At  the  offices  of  the  Strand  Candy  Company  Limited,  at  the: 
Strand  Building,  in  Toronto,  Canada,  together  with  official  noti- 
fication that  the  holder  is  the  winner  of  first  prize  in  our  ‘Snook- 
ums  Twin’  contest,  the  holder  of  this- certificate  will  receive  one; 
thousand  dollars  cash. 

“This  certificate  may  be  * 

presented  in  person  or  B.  G.  Marshall, 

by  registered  mail.  President. 

“$1,000.  $1,000.’ 
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January  22  and  23.  The  appeal  was  heard  by  Mulock,  C.J.O., 
Mageei^  Hodgins,  Middleton^  and  Geaxt^  JJ.A. 

I.  F.  Hellmuth,  K.C.,  and  J.  R.  Roaf,  K.C.,  for  the  appellant, 
contended  that  a lottery  is  a scheme  for  distributing  prizes  by 
chance.  The  adventurers  contribute  to  a fund  which  they  agree 
among  themselves  shall  be  unequally  divided  upon  the  happening 
of  an  event:  Willis  v.  Young  and  Stemhridge,  [1907]  1 K.B. 

448.  In  the  present  transaction  the  adventurers  did  not  contribute 
to  a fund.  In  order  to  win  a prize  they  were  merely  under  an 
obligation  to  sell  certain  quantities  of  candies  to  their  friends. 
Services  rendered  by  the  contestants  do  not  constitute  valuable 
consideration.  Section  236  (a)  of  the  Code  does  not  state  that  con- 
sideration must  be  given  by  the  contestants;  but  reference  must  be 
had  to  the  whole  of  the  section,  and  it  requires  that  consideration 
be  given.  To  bring  a transaction  within  sec.  236  (a)  of  the  Code, 
the  prizes'  must  be  distributed  by  a mode  of  chance  : Rex  v.  Robin- 
son (1917),  29  Can.  Crim.  Cas.  153.  The  only  element  of  chance 
in  the  present  case  is  whether  or  not  the  agents  (contestants)  will 
get  their  commission  on  the  candies  which  they  have  sold  to  their 
friends.  The  Strand  Candy  Company  Limited  appointed  the  con- 
testants its  agents  to  sell  the  candies.  It  was  not  the  intention  of 
the  accused  that  the  contestants  themselves  should  purchase  the 
candies.  The  contestants  were  not  being  defrauded,  as  they  had 
no  property  in  the  money  which  they  sent  to  the  company:  Rex 

V.  King,  [1897]  1 Q.B.  214.  The  contestants  were  not  deprived 
of  possession  of  their  own  property ; therefore  sec.  405  of  the  Code 
is  not  applicable:  Rex  v.  Robinson,  [1915]  2 K.B.  342;  Regina 
V.  Cooper  (1877),  2 Q.B.D.  510,  513. 

A.  W.  Rogers,  for  the  Crown.  The  phraseology  used  in  letters 
sent  by  the  Strand  Candy  Company  Limited  to  the  adventurers 
clearly  shews  that  the  company  considered  the  purchasers  of  the 
candies  the  customers  of  the  adventurers,  and  not  the  customers  of 
the  company.  This  shews  that  it  was  not  the  company's  intention 
to  make  the  contestants  its  agents.  If  the  contestants  were  agents 
cf  the  company,  they  were  employees  of  the  company.  Rule  1 of 
the  contest  provided  that  employees  were  barred  from  the  contest. 
These  contestants  were  not  treated  as  employees  of  the  company, 
and  so  thy  were  not  agents  of  the -company.  No  consideration  is 
required  to  be  given  in  Canada  in  order  to  constitute  a lottery. 
No  mention  is  made  in  sec.  236  (a)  of  consideration,  and  so  it  is 
not  required.  In  England  the  courts  usually  require  that  consider- 
ation be  given  by  the  contestants,  but  in  Smith’s  Advertising 
Agency  v.  Leeds  Laboratory  Co.  (1910),  26  Times  L.R.  335,  the 
English  court  held  that  there  was  a lottery,  although  no  considera- 
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tion  had  been  given  by  the  adventurers.  It  was  impossible  for 
the  judges  to  make  the  award  on  merit.  It  could  only  be  made  by 
chance,  and  so  the  transaction  was  a lottery:  Willis  v.  Young  and 
S'tembridge„  [1907]  1 K.B.  448.  If  there  is  an  arbitrary  alloca- 
tion, the  scheme  is  a lottery.  The  chance  lies  in  the  fact  that  the 
contest  judges  could  only  decide  arbitrarily  who  the  winners  were. 


March  17.  The  judgment  of  the  Court  was  read  by  Oeant, 
J.A.  (after  setting  out  the  facts  as  above)  : — I deal  with  the  false 
pretences  charges  first. 

As  the  so-called  puzzles  set  out  in  the  advertisements  exhibits 
2 and  3 are  in  fact  not  puzzles  at  all,  but  are  readily  and  easily 
answered,  it  was  to  be,  and  was  indeed  expected  by  the  accused, 
that  the  great  majority  of  the  persons  responding  to  the  advertise- 
ments would  furnish  correct  answers,  as  was  borne  out  in  the 
event.  That  these  advertisements  were  of  a fraudulent  character 
appears  upon  their  perusal,  but  whether  or  not  they  transgress 
the  provisions  of  the  Criminal  Code  may  be  another  question. 
For  the  present  it  is  sufficient  to  note  that  they  predicate  an 
award  to  be  made  by  judges,  neatness  to  be  considered  in  the 
awarding  of  the  prizes. 

When  we  come  to  consider  exhibit  6 in  the  light  of  the  facts  as 
they  existed  at  the  time  that  it  was  sent,  it  must  at  once  be  real- 
ised that,  taken  as  a whole,  it  is  false.  The  contestant,  reading 
the  first  paragraph,  would  at  once  be  led  to  the  conclusion  that 
he  had  been  singled  out  personally  by  the  accused  and  was  being 
congratulated  upon  his  sending  in  the  correct  answer.  The  state- 
ment that  the  writer  had  not  time  to  write  to  everybody  who  sent 
in  an  answer  to  the  puzzle,  but  that  he  felt  that  he  should  write 
to  this  contestant  to  congratulate  him,  is  one  of  those  half-truths 
V/hich  are  the  worst  kind  of  falsehoods.  As  the  evidence  shewed, 
the  accused  did  not  deal  with  these  himself  at  all.  The  answers 
sent  in  by  the  contestants  were  dealt  with  by  clerks  in  the  office, 
vdio  glanced  at  them,  and  then,  more  or  less  automatically,  for- 
warded the  circular  letter  exhibit  6.  Although  the  accused  stated 
that  he  did  see  a great  many  of  the  answers  afterwards  and  that 
tliey  were  left  in  the  office  for  him  to  look  over,  as  a matter  of 
fact  I think  it  is  extremely  doubtful  if  he  bothered  with  them  at 
all. 


The  statement  contained  in  the  next  paragraph  of  this  exhibit 
is  another  half-truth  similar  to  the  above.  There  were  noV 
^^primary  judges,”  as  that  expression  would  be  understood  by  a 
contestant  receiving  the  circular.  As  already  stated,  the  clerks  in 
the  accused’s  office  merely  glanced  at  the  answers  received  and 
then  mailed  the  circular  letter.  The  accused  was  not  advised  by 
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the  clerks  (nor,  needless  to  state,  by  any  primary  judge)  that  600 
points  had  been  awarded,  and,  in  so  far  as  the  evidence  shews,  he 
was  not  advised  of  anything  except  of  the  number  of  answers 
received  and  that  in  only  a general  way.  These  were  dealt  with 
by  the  clerks  themselves  and  not  by  the  accused.  It  will  be  noted 
that  this  exhibit  also  gives  the  contestant  to  understand  that 
‘^neatness  and  general  appearance’’  constitute  the  determining 
feature  with  the  ^^final  judging  committee.” 

The  last  line  in  the  circular,  ^^again  congratulating  you  on 
your  success,”  is  a fair  sample  of  the  numerous  instances  in  which 
were  uttered  half-truths  that  were,  in  the  impression  intended  to 
be  produced  and  which  was  actually  produced  upon  the  minds  of 
the  contestants,  utterly  false.  Each  contestant  receiving  this 
circular  was  led  to  believe  that  he  was  in  a most  favourable  posi- 
tion as'  compared  with  the  others,  and  that,  as  compared  with 
them,  he  had  outstanding  chances  of  success.  As  the  same  circular 
was  sent  to  about  2,000  of  the  contestants,  the  deceit  which  was 
thereby  practised  is  at  once  apparent. 

Referring  to  the  further  circular  letter  (exhibit  7),  in  the 
second  paragraph  the  accused  states:  “I  am  holding  your  entry 

in  iny  desk  because  you  have  gained  the  pointage  possible  . . . 

600  points.  (The  next  highest  possible  is  575  points).”  This 
paragraph  contains  two  misstatements,  as  the  accused  was  not 
holding  the  entry  in  his  desk,  nor  was  it  true  that  ^The  next  high- 
est possible  is  575  points,”  for  the  simple  reason  that  there  was  no 
next  highest  possible,  all  of  the  contestants  who  received  the  cir- 
cular being  in  exactly  the  same  position,  that  is  having  600  points. 
The  impression  evidently  intended  to  be  conveyed  was  that  the 
individual  contestant  was  in  a pre-eminent  position  and  that  there 
were  others  whose  position  was  less  favourable  than  his,  an  im- 
pression which  was,  upon  the  evidence,  utterly  false.  They  were 
all  in  exactly  the  same  position  in  that  regard. 

The  next  paragraph  contains  a further  reference  to  the  final 
jndging  committee.  No  such  committee  was  in  existence,  nor  was 
tliere  any  such  judging  committee  right  up  to  the  time  when  the 
whole  scheme  was  brought  to  a close  by  the  entry  of  the  police. 

The  next  paragraph  is  equally  false:  ‘'^You  will  be  right  on 

top — nobody  can  beat  you  at  this  stage  of  the  contest.”  The  writer 
knew  perfectly  that  each  of  the  2,000  was  receiving  .this  same  cir- 
cular, and  that  to  each  of  them  were  being  made  these  same  state- 
ments, and  that  any  one  or  more  of  the  2,000  could  ‘^^beat”  the 
person  to  whom  the  circular  was  being  sent.  No  one  (or  more  of 
them)  was  on  top,  because  there  was  neither  top  nor  bottom,  all 
being  on  exactly  the  same  level.  The  deceit  which  was  being 
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practised  on  each  and  every  one  of  them  is  as  evident  upon  this 
circular,  in  the  light  of  the  facts,  as  was  the  intention  of  the 
accused,  namely,  to  lead  the  recipient  of  the  circular  to  believe 
that  his  was  an  exceedingly  favourable  position  and  his  chances 
of  success  were  notable. 

The  effort  on  the  part  of  the  accused  to  give  emphasis  to  the 
outstanding  prospects  of  success  of  the  person  to  whom  the  circular 
was  sent  is  evident  from  the  personal  chacacter  of  the  letter, 
sought  to  be  expressed  in  the  last  two  paragraphs  of  the  document. 
The  accused  seeks  to  give  the  impression  that  the  very  favourable 
position  of  the  contestant  addressed  has  led  to  the  personal  inter- 
vention of  the  accused  himself. 

In  the  first  paragraph  of  exhibit  8,  another  circular  letter 
which  was  sent  to  all  of  these  contestants,  reference  is  made  to 
^‘your  splendid  entry and  also  to  ‘‘the  remarkable  total  of  975 
points.’^  The  entry  was  not  splendid  because  there  were  about 
2,000  similar  entries,  and  the  total  of  975  points  was  not  in  any 
sense  remarkable,  unless  the  writer  was  guilty  of  irony,  as  all  the 
(dhers  had  the  same  number  of  points. 

In  the  latter  part  of  the  next  paragraph,  when  urging  the  con- 
testant to  sell  one  or  two  more  books,  the  expression  is  used  “m 
view  of  the  much  larger  amount  of  money  you  stand  to  win” 
This,  of  course,  was  not  true,  as  the  whole  2,000  could  not  possibly 
“stand  to  win,’’  for  there  were  only  94  prizes  in  all,  even  if  there 
were  any  honest  intention  to  give  a prize  to  anybody. 

Then  the  statement  purporting  to  be  written  in  at  the  bottom, 
“would  advise  you  to  try  to  sell  two  more  books,  your  chance  of 
winning  one  of  the  big  prizes  is  good”  contains  another  palpable 
falsehood.  Assuming  that  the  first  four  might  reasonably  be 
called  “big  prizes,”  then  each  of  the  contestants  to  whom  this 
circular  was  sent  would  have,  at  the  best,  one  chance  in  about 
500  of  winning  one  of  the  big  prizes.  Can  it  be  argued  that  such 
a chance  is  “good?” 

The  last  circular  (exhibit  13)  and  the  imitation  cheque,  called 
a certificate  (exhibit  14),  were  evidently  intended  to  persuade  any 
who  did  not  succumb  to  the  specious  promises  contained  in  the 
earlier  communications.  The  whole  tenor  of  this  circular  and  the 
certificate  enclosed  therewith  is  directed  to  impress  upon  each 
contestant  that  his  chances  of  winning  are  outstanding.  The  utter 
falsity  of  the  impression  intended  to  be  conveyed  will  be  at  once 
apparent  if  one  places  alongside  of  this  circular  and  certificate 
a plain,  frank  statement  of  the  actual  facts.  To  illustrate,  let  us^ 
suppose  that  the  accused  had  commenced  his  letter  to  each  of  the  L, 
2,000  persons  with  the  statement,  “We  have  received  correct  F" 
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answers  to  onr  puzzle  from  approximately  2,000  persons,  each  of 
whom  has  the  same  chance  as  yours  of  winning  one  of  our  prizes/’ 

As  a result  of  the  above  scheme  there  were  received  in  all 
nearly  $19,000,  as  shewn  in  exhibit  26.  The  candies  were  not 
manufactured  by  the  Strand  Candy  Company,  which  was  not 
actually  engaged  in  the  candy  business  at  all,  but  were  purchased 
by  the  accused  from  manufacturers  at  a cost  of  a little  over  $500. 

For  the  accused  it  was  urged  that  what  he  had  done  did  not 
constitute  a breach  of  the  provisions  of  sec.  405,  upon  the  grounds 
that  the  contestants  were  really  agents  of  the  Candy  Company, 
that  is,  of  the  accused,  and  that  the  money  sent  in  was  obtained  by 
them  as  agents  from  their  friends  and  belonged  to  the  Candy 
Company.  It  was  further  urged  that  the  statements  or  repre- 
sentations contained  in  the  advertisements  and  various  circulars, 
etc.,  were  not  as  to  facts  present  or  past,  but  as  to  the  future,  and 
therefore  did  not  come  within  the  definition  of  false  pretences. 
I do  not  think  this  latter  contention  can  be  urged,  in  view  of  many 
of  the  false  statements  referred  to  above,  which  purported  to  deal 
with  facts  then~  existing  and  not  merely  with  the  future.  It  is 
also  pertinent  to  note  that,  as  stated  by  Blackburn,  J.,  in  Regina 
V.  Giles  (1865),  34  L.J.M.C.  50,  53,  “It  is  not  requisite  that  the 
false  pretence  should  be  made  in  express  words,  if  the  idea  is  con- 
veyed;” and  also,  as  stated  by  Bowen,  L.J.,  in  Edgington  v.  Fitz- 
mami'ipe  (1885),  29  Ch.D.  459,  at  p.  483,  that  “there  must  be 
a misstatement  of  an  existing  fact;  but  the  state  of  a man’s  mind 
is  as  much  a fact  as  the  state  of  his  digestion.” 

The  above  statement  of  Blackburn,  J.,  was  quoted  with  ap- 
proval by  Lord  Coleridge,  C.J.,  in  Regina' m.  Cooper,  2 Q.B.D.  510, 
at  p.  513. 

I am  also  of  opinion  that  there  is  no  evidence  on  the  record 
to  support  the  contention  that  the  contestants  were  in  any  legal 
sense  agents  of  the  accused  or  his  company.  In  my  opinion,  there 
\^as  an  apparent  attempt  on  the  part  of  the  accused  so  to  word  his 
circulars  as  to  make  agents  of  his  correspondents,  but  there  is 
ample  evidence  that  no  such  legal  relationship  existed  between 
them.  In  some  cases,  of  which  counts  Nos.  5,  6,  7,  and  8 are 
examples,  the  individual  contestant  sent  his  own  money  in  whole 
or  in  part,  and  no  distinction  was  made  between  such  cases  and 
all  the  others.  All  the  accused  cared  about  was  that  the  money 
should  be  sent  in : he  was  quite  indifferent  as  to  the  source  from 
which  it  came.  Apart  from  this,  however,  the  circulars  contained 
numerous  references  to  ^'your”  customers,  '‘your”  entry,  "your” 
money,  etc.  Further,  the  contestants  were  not,  as  between  them- 
selves and  the  accused  or  his  company,  under  any  obligation  to 
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App.  Div.  forward  the  money  or  any  part  of  it.  They  were  under  an  obliga- 
19-30.  tion  to  their  friends  from  whom  they  received  the  money,  if  they 
adopted  that  course,  rather  than  put  up  the  money  themselves, 
V.  either  to  send  the  money  on  to  purchase  the  candies  or  to  return 
^Iarshall.  money  to  their  friends.  But  this  was  not  an  obligation  exist- 
Grant,  J.A,  iiig  between  the  contestant  and  the  accused,  who  had  no  means  of 
knowing  whether  the  contestant  was  going  to  order  candies  or  not. 
It  is  quite  apparent  to  me  upon  the  evidence  that  the  accused 
was  looking  to  the  contestant  to  furnish  the  money,  and,  as  already 
stated,  he  was  quite  indifferent  as  to  the  source  from  which  the 
money  was  obtained,  and  made  no  inquiry  in  that  regard. 

Upon  all  the  facts  I have  not  the  slightest  hesitation  in  ex- 
pressing the  opinion  that  the  conviction  upon  the  counts  charging 
false  pretences'  should  be  affirmed  and  the  appeal  in  respect  thereof 
dismissed. 

I am  also  of  the  opinion  that  the  conviction  under  count  number 
1 should  be  affirmed.  As  has  been  already  stated,  in  my  opinion  this 
was  a scheme  put  forward  for  the  purpose  of  getting  money  from 
the  individual  contestants  who  might  reply  to  the  advertisements 
or  to  the  circulars  by  which  the  advertisements  were  followed. 
That  these  circulars  were,  in  my  view,  bristling  with  false  repre- 
sentations of  fact,  as  well  as  with  promises  or  undertakings  which 
were  never  intended  to  be  carried  out,  I have  already  affirmed. 
Among  the  fraudulent  misstatements  were  those  by  which  the 
contestants  were  led  to  understand  that  the  entries  were  being 
adjudged  upon  their  merits  by  judges  or  a judging  committee. 
No  such  judging  committee  was  in  existence,  nor  was  there  any 
examination  or  inquiry  or  other  proceeding  of  any  similar  charac- 
ter had  with  a view  to  deciding  which  of  the  contestants  was 
entitled  to  succeed.  The  fact  that  the  very  same  circulars,  extoll- 
ing the  chances  of  winning  on  the  part  of  every  one  of  the  con- 
testants, were  sent  to  all  of  them,  furnishes  positive  proof,  in 
my  opinion,  that  no  decision  could  be  arrived  at  whereby  any  one 
or  others  of  them  could  be  declared  the  winner  or  winners,  except 
by  a mere  arbitrary  choice.  It  is  manifest  that  there  was  no  ex- 
amination and  decision  upon  the  merits,  and  there  oould  not  be.: 
The  language  of  Yaughan  Williams,  L.J.,  in  Blyth  v.  HuUon  and 
Co.  Ltd.  (1908),  24  Times  L.R.  719,  at  p.  721,  seems  to  me  to  be^ 
very  appropriate  with  respect  to  the  facts  of  the  present  case : — 

^^The  editor  would  really  have  an  arbitrary  unfettered  choice  '’ 
as  to  who  should  be  declared  the  winner  of  the  competition,-  and  j 
that  the  winner  would  be  selected  not  according  to  merit,  but 
according  to  fancy  or  to  some  temporary  rule  which  the  editor 
might  choose  to  adopt  . . . But  the  present  case  was  one  in 
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which  it  seemed  to  him  that  the  announcement  that  the  decision 
would  be  by  merit  was  merely  colourable,  and  it  was  obvious  that, 
in  these  circumstances,  it  could  not  be  carried  out,  and  on  the  face 
of  the  scheme  the  decision  must  be  governed  by  chance.’^ 

The  decision  being  by  chance,  that  is,  being  made  merely  in  an 
arbitrary  manner  and  not  upon  merit,  was  held  to  constitute  the 
scheme  in  question  a lottery. 

The  same  principle  is  enunciated  in  Smith’s  Adveriising 
Agency  v.  Leeds  Laboratory  Co.,  26  Times  L.R.  335,  where  the 
same  judge,  Vaughan  Williams,  L.J.,  at  p.  337,  is  reported  to 
have  used,  in  substance,  the  following  language:  ^^Taking  the 
advertisements  as  a whole,  he  was  clearly  of  opinion  that  in  truth 
and  in  fact  it  was  not  literary  merit  which  was  really  to  settle  the 
final  allotment  of  these  prizes,  but  the  arbitrary  will  of  either 
the  competitions  editor  or  the  committee.^’ 

In  the  case  at  bar,  it  appears  to  me  quite  manifest  that  there 
never  was  any  serious  or  honest  intention  to  select  the  winner  or 
winners  from  the  numerous  body  of  contestants,  by  any  other  than 
an  arbitrary  selection,  nor  was  there  any  real  basis  for  making  the 
selection  in  any  other  manner.  I am  therefore  of  opinion  that 
such  decision  would  be  based  upon  pure  chance,  and  that  the  whole 
scheme  constituted  a lottery  within  the  meaning  of  the  section. 
However  that  may  be,  the  conviction  upon  the  false  pretences 
charges  being  sustained,  and  as  in  my  opinion  the  sentence  passed 
upon  the  accused  was  such  as  not  to  justify  any  interference  there- 
with, even  though  the  conviction  in  respect  of  the  lottery  count 
v/ere  set  aside,  my  conclusion  on  the  latter  count  is  not  of  vital 
importance  to  the  accused. 

I would  dismiss  the  appeal  and  affirm  the  conviction. 

Appeal  dismissed. 


[APPELLATE  DIVISION.] 

Beatty  Bkos.  Ltd.  v.  Muepht, 

Hushand  and  Wife — Sale  of  Article  to  Wife — Contract — To  Whom 
Credit  Given. 

Where  an  article  was  sold  by  the  plaintiffs  to  a married  woman,  and 
not  to  her  husband,  and  credit  was  given  to  her  alone,  it  was  held, 
that  the  husband  was  not  liable  for  the  price. 

The  statement  of  the  law  in  Lush  on  Husband  and  Wife,  3rd  ed. 
(1910),  p.  368,  adopted. 

An  appeal  by  the  defendant  James  Murphy  from  the  judg- 
ment of  the  Seventh  Division  'Court  of  the  County  of  Essex  in 
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favour  of  the  plaintiff  company  against  the  appellant  for  the  re- 
covery of  $159,  the  balance  of  the  purchase-price  of  a washing 
machine,  and  dismissing  the  action  as  against  the  defendant  Helen 
Murphy,  the  wife  of  the  appellant.  The  defendants  set  up  the 
defence  that  the  machine  did  not  operate  properly,  and  the  appel- 
lant maintained  that  he  was  not  a party  to  the  contract  of  sale 
and  was  not  liable  for  the  price. 


February  4.  The  appeal  was  heard  by  Mulock,  C.J.O., 
Magee,  Hodgins,  Middleton,  and  Geant,  JJ.A. 

I.  Levinter,  for  the  appellant.  The  learned  trial  Judge  erred 
in  finding  that -the  washing  machine  in  question  was  a necessary, 
considering  the  station  in  life  of  the  defendants.  The  wife  in  her 
evidence  says  distinctly  that  it  is  not  a necessary.  The  onus  is 
on  the  plaintiff  company  to  prove  it  to  be  a necessary.  No  evi- 
dence has  been  produced  as  to  this.  The  wife  had  no  authority, 
implied  or  otherwise,  to  hind  her  husband  to  such  a large  expendi- 
ture in  the  humble  circumstances  and  station  of  life  in  which  they 
were  living:  Gehhie  v.  Kershaw,  [1927]  3 D.L.R.  156.  The  wife’s 
presumed  or  implied  authority  to  buy  goods  for  the  house  is 
limited  to  necessities.  In  this  case  actual  authority  to  bind  the 
husband  must  be  shev/n  before  there  can  be  ratification : Dehenham 
V.  Mellon  (1880),  6 App.  Gas.  24;  5 C.E.D.  (Out.)  672;  Phillip^ 
son  V.  Hmjier  (1870),  L.R.  6 C.P.  38. 

J.  E.  Hair,  for  the  plaintiff  company,  respondent.  The  form 
of  the  contract  shews  clearly  that  it  was  the  intention  of  the  re- 
spondent company  to  bind  the  husband.  In  any  event  the  learned 
trial  Judge  was  right  in  finding  that  the  machine  was  a necessary 
and  that  the  husband  was  therefore  liable:  Vopni  v.  Bell  (1908), 
17  Man.  417.  It  is  immaterial  that  the  price  of  the  machine  was 
charged  to  the  wife  alone  in  the  books  of  the  company. 


March  17.  The  judgment  of  the  Court  was  read  by  Middle- 
ton,  J.A. : — An  action  in  the  Seventh  Division  Court  of  the 
County  of  Essex  against  husband  and  wife  for  the  price  of  an 
electric  washing  machine.  At  the  trial  judgment  was  given 
against  the  husband;  the  action  was  dismissed  as  against  the 
wife.  The  husband  now  appeals. 

In  my  view  the  appeal  must  succeed : the  washing  machine 
was  sold  to  the  wife,  and  not  to  the  husband,  and  credit  was  given 
to  her  alone. 

The  contract  is  in  writing.  A printed  form  is  filled  in.  This 
form  is  ambiguous.  The  contracting  party  is  described  as  ‘^1  or 
we”  throughout.  At  the  foot  of  the  contract,  in  a blank  space, 
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the  husband's  name  is  inserted,  but  the  contract  was  not  signed  by 
him.  His  name  was  not  signed  by  his  wife — apparently  it  was 
inserted  as  the  husband's  name  by  the  agent.  The  contract  was 
tlien  signed  by  the  wife.  In  an  endorsement  on  the  contract  is 
a place  for  the  history  of  the  transaction,  in  which  a blank  space 
is  left  for  the  name  of  the  person  to  whom  credit  was  given,  and 
in  that  space  is  inserted  the  name  of  the  wife ; also,  accounts  were 
rendered  to  her. 

The  law  is  very  clearly  stated  in  the  3rd  ed.  (1910)  of  Lush, 
Husband  and  Wife,  p.  368 : — 

‘AVhere  a married  woman,  having  authority  to  pledge  her  hus- 
band's credit,  makes  a contract,  the  first  question  to  be  considered 
vAll  be  for  whom  she  was  contracting:  was  it  her  own  personal 
contract,  or  did  she  make  it  as'  agent  only  for  and  on  behalf  of 
her  husband  ? This  question  is  solved  if  it  can  be  shewn  that  both 
parties  intended  credit  to  be  given  to  the  wife  or  the  husband  as 
the  case  may  be;  but  in  most  cases  the  question  is  one  of  fact  de- 
pending on  all  the  circumstances  of  the  transaction.  The  fact  that 
credit  is  given  to  either  the  wife  or  the  husband  may  be  shewn  in 
various  ways.  If  the  wife,  having  his  authority,  contracts  express- 
ly for  her  husband,  the  contract  is  his.  But,  if  she  does  not,  the 
nature  of  the  contract,  the  previous  course  of  dealings  between  the 
parties,  the  fact  that  the  name  of  either  is  entered  in  the  books  of 
the  third  person  as  the  contracting  party — all  these  facts  would  be 
evidence  to  shew  to  whom  the  credit  was  given.  The  mere  entry 
of  the  name  of  either  party  in  the  books  of  the  third  person  and 
the  making  out  of  invoices  in  the  same  name,  though  evidence  of 
an  intention  to  give  credit  to  that  party,  is  not  conclusive." 

Here  the  circumstances  all  point  to  the  fact  that  credit  was 
given  to  the  wife  and  to  her  alone.  For  this  reason  the  appeal 
should  be  allowed  and  the  action  should  be  dismissed  as  against 
the  husband. 

The  plaintiffs  have  not  appealed  as  to  the  judgment  dismissing 
the  action  against  the  wife.  The  husband  should  have  the  costs 
of  his  appeal. 

Appeal  allowed. 
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[MIDDLETON,  J.A.] 

Amalgamated  Builders  €ouncil  v.  Herman. 

Constitutional  Law — Trade  Unions  Act,  R.8.C.  1921,  ch.  202 — Ultra 
Vires  — Action  hy  Registered  Trade  Union  for  Libel  — Status  of 
Plaintiff  — Cancellation  by  Secretary  of  State  of  Certificate  of 
Registry — Attach  in  Action  to  which  Secretary  not  Party — Defama- 
tory Statements  not  Relating  to  Business  of  Plaintiff — Conduct  of 
Ofhcers — Secs.  2,  3,  Jjj,  8(2)  of  Act — Criminal  Code,  secs.  496,  4^1, 
498 — Statutory  Legal  Entity — Whether  Juridical  Person. 

The  Trade  Unions  Act,  R.S.C.  1927,  ch.  202,  is  a statute  dealing  solely 
with  property  and  civil  rights,  and  therefore  ultra  vires  of  the  Dom- 
inion Parliament  and  quite  ineffectual  to  confer  any  valid  status 
upon  a trade  union. 

Comparison  of  the  provisions  of  the  Canadian  Act  with  those  of  the 
English  Trade  Union  Act  of  1871,  34  & 35  Viet.  ch.  31. 

This  action  was  brought  by  a trade  union,  registered  under  the  Act, 
against  the  publisher  of  a newspaper,  for  defamatory  writings  said 
to  have  been  published  in  relation  to  the  business  of  the  plaintiffs  as 
a trade  union.  Some  time  after  the  action  was  brought,  the  Secre- 
tary of  State  issued  a declaration  that  the  registration  was  void  and 
the  certificate  thereof  was  cancelled. 

Held,  that  the  Act  (assuming  it  to  be  intra  vires)  contemplates  can- 
cellation by  the  Secretary  of  iState  of  the  certificate  of  registry;  if 
he  wrongfully  cancelled  it,  his  act  must  be  directly  attacked  in  some 
way — it  cannot  be  attacked  in  an  action  to.  which  he  is  not  a party. 
Quare,  whether  a registered  trade  union  can  sue  for  libel,  and  whether 
the  immunity  created  by  the  Criminal  Code,  secs.  496,  497,  and  498, 
applies  to  the  undue  enhancing  of  the  price  of  commodities. 

The  statements  complained  of  as  defamatory  charged  tyrannous  and 
oppressive  action  on  the  part  of  the  officers  of  the  union  and  proceed- 
ings whereby  the  price  of  certain  commodities  was  unduly  en- 
hanced:— 

Held,  that  the  statements  could  not  be  regarded  as  relating  to  the 
business  of  the  trade  union. 

A registered  trade  union  is  a statutory  legal  entity  anomalous  in  that, 
although  consisting  of  a fiuctuating  body  of  individuals  and  not 
being  incorporated,  it  can  own  property  and  act  by  agents,  but  it  is 
not  a juridical  person. 

Taff  Vale  Railway  Co.  v.  Amalgamated  Society  of  Railway  Servants, 
[1901]  A.C.  426,  Osborne  v.  Amalgamated  Society  of  Railway  Ser- 
vants, [1909]  1 Ch.  163,  191,  and  Sta?'r  v.  Chase,  [1924]  S.C.R.  495, 
508,  referred  to. 

Hearing  of  certain  questions  of  law,  pursuant  to  an  order 
dated  the  28th  January,  1930,  and  hearing  of  a motion  to  stay  the 
action  upon  certain  grounds. 

February  24  and  March  12  and  13.  The  questions  and  motion 
were  argued  before  Middleton,  J.A.,  in  the  Weekly  Court,  Tor- 
onto. 

W.  N.  Tilleff,  K.C.,  and  G.  L.  Fraser,  for  the  defendant. 

W.  F.  O’Connor,  K.C.,  and  S.  A.  Jlai/den,  for  the  plaintiff 
council. 

No  one 

General  for  Ontario,  though  duly  notified. 


*L  itv 


appeared  for  the  Minister  of  J ustice  or  for  the  Attorney-' 
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March  25.  Middletox,  J.A.  : — This  action  is  brought  by  the 
Amalgamated  Builders  Council,  as  a trade  union  registered  under 
the  Trade  Unions  Act,  R.S.C.  1927,  ch.  202,  against  the  defend- 
ant, who  is  the  owner  and  publisher  of  a newspaper  called  ^^The 
Border  Cities  Star.^’  It  is  alleged  that  in  August  and  September, 
1929,  the  defendant  published  certain  articles  descriptive  of  pro- 
ceedings taken  before  a Royal  Commission  at  Sandwich  on  an  in- 
vestigation and  of  alleged  improper  conduct  of  the  plaintiff  council 
and  its  officers.  These  are  said  to  be  defamatory  and  to  have  been 
-published  with  relation  to  the  business:  of  the  plaintiff  as  a trade 
union  and  trade  association.  These  articles,  shortly,  charge  tyrann- 
ous and  oppressive  action  on  the  part  of  the  officers  of  the  plaintiff 
organisation  and  proceedings  whereby  the  price  of  certain  com- 
modities was  unduly  enhanced  to  the  great  detriment  of  the  pub- 
lic and  particularly  of  those  competing  in  business  with  the  mem- 
bers of  the  plaintiff  organisation. 

The  plaintiff  organisation  was  registered  under  the  Trade 
Unions  Act  on  the  8th  June,  1928 ; but  some  time  after  this 
action  was  brought,  to  wit,  on  the  31st  December,  1929,  the  Secre- 
tary of  State  and  Registrar- General  of  Canada  issued  under  his 
band  and  seal  of  office  a declaration  of  voidance  and  cancellation 
of  the  registration  of  the  trade  union,  whereby  it  was  declared  that, 
in  view  of  the  findings  and  recommendations  of  fhe  commissioner 
appointed  by  order  in  council  to  investigate  the  operations  of  the 
Amalgamated  Builders  Council  and  all  other  organisations  therein 
specified,  the  purported  registration  of  the  Amalgamated  Builders 
Council  was  void  and  the  certificate  of  registry  thereof  was  can- 
celled. A motion  was  thereupon  made  for  an  order  permitting 
the  defendant  to  set  up  the  cancellation  of  the  registration  of  the 
plaintiff  organisation  and  to  have  determined  certain  questions  of 
law,  inter  alia  the  question  wffiether  the  cancellation  of  the  certi- 
ficate of  registration  put  an  end  to  this  action,  and  an  order  was 
made  permitting  this  question  and  the  other  questions  of  law  sug- 
gested to  be  disposed  of  before  the  hearing.  The  plaintiff  council 
had,  however,  the  right  to  reply  to  the  amended  pleading  as  ad- 
vised; but,  instead  of  relying  upon  its  contention  that  the  certifi- 
cate was  invalid  and  inoperative,  filed  a reply  denying  the  exist- 
ence of  the  order  in  council,  and  when  the  question  came  on  to 
be  argued  took  objection  that  the  legal  question  sought  to  be  raised 
should  not  be  determined  because  of  this  issue  of  fact. 

The  motion  then  stood  over  and  a supplemental  motion  was 
made  for  a summary  order  staying  the  action  upon  the  ground, 
among  other  grounds,  that  owing  to  the  cancellation  of  the  certi- 
ficate the  plaintiff  had  no  longer  any  status  in  court.  Although  a 
20 — 65 — O.L.R. 
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long  affidavit  has  been  filed  in  answer  to  this  motion,  there  is  no 
doubt  that'  in  fact  the  Secretary  of  State  did  issue  the  certificate  in 
question.  This  clears  the  situation  so  that  I am  called  upon  to 
determine  all  the  questions  raised. 

An  order  having  been  made  directing  the  question  of  the 
validity  and  effect  of  this  cancellation  to  be  argued,  and,  no  appeal 
having  been  had  from  this  order,  I am  probably  bound  to  deter- 
mine this  question  upon  the  argument  of  the  first  motion  launched. 

It  will  be  convenient  at  this  point  to  summarise  the  different 
matters  argued. 

First,  it  is  said  that,  apart  from  the  status  conferred  by  regis- 
tration, a trade  union  cannot  maintain  any  action  in  its  adopted 
name. 

Second,  that  the  Dominion  statute  already  referred  to  can- 
not be  relied  upon  as  conferring  a right  to  sue,  as  this  is  beyond 
the  jurisdiction  of  the  Parliament  of  Canada. 

Third,  that,  even  if  registration  conferred  a right  to  sue,  the 
cancellation  of  the  registration  effectually  destroyed  the  right 
conferred,  and  this  action  should  for  that  reason  be  either  dis- 
missed or  forever  stayed. 

Fourth,  that,  even  assuming  the  validity  of  the  Dominion 
statute  and  the  validity  of  registration  thereunder,  the  registra- 
tion did  not  confer  upon  the  plaintiff  council  the  right  to  bring 
an  action  such  as  this. 

Fifth,  that  the  articles  complained  of  are  not  capable  of  being 
regarded  as  defamatory  of  the  plaintiff,  although  they  may  be 
defamatory  of  officers  of  the  plaintiff,  the  right  of  the  plaintiff 
to  sue  for  libel,  if  any,  being  confined  to  defamatory  allegations 
relating  to  its  funds  and  their  business  management. 

It  was  conceded  that,  apart  from  the  provisions  of  the  Trade 
Pinions  Act,  the  plaintiff  could  not  sue  in  its  name.  All  other 
matters  were  stoutly  contested.  It  is  therefore  necessary  to  look 
carefully  at  the  provisions  of  the  statute. 

In  1871  the  first  Trade  Union  Act  (34  & 35  Viet.  ch.  31)  was 
passed  in  England.  The  English  Act  has  been  frequently  amend- 
ed in  vital  particulars.  In  1872  the  Dominion  statute  was  passed 
and  it  has  remained  unchanged.  This  is  of  great  importance  in 
contrasting  the  situation  under  the  English  Act  with  the  situation 
under  the  Dominion  Act,  for,  as  a -writer  upon  the  subject  in  1913 
states,  the  changes  made  in  the  Act  after  the  decision  in  Taff  Vale 
Railway  Co.  v*  Amalgamated  Society  of  Railway  Servants,  [1901] 
A.O.  426,  have  been  so  radical  and  drastic  that  not  only  that 
decision  but  all  the  law  on  this  topic,  save  the  decisions  of  recent 
years,  is  in  England  obsolete. 
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It  is  also  to  be  borne  in  mind  that  the  English  statute  is 
enacted  by  an  omnipotent  legislature,  while  the  Canadian  Act  was 
passed  by  a Parliament  which  has  no  jurisdiction  over  property 
and  civil  rights  save  as  incidental  to  fields  of  legislation  assigned 
to  the  Dominion. 

The  English  Act  of  1871  has  as  its  leading  provision  the 
enactment  (sec.  2)  that  the  purposes  of  any  trade  union  shall  not, 
by  reason  merely  that  they  are  in  restraint  of  trade,  be  deemed  to 
be  unlawful  so  as  to  render  any  member  of  such  trade  union  liable 
to  criminal  prosecution  for  conspiracy  or  otherwise. 

The  third  section  provides  that  the  purposes  of  any  trade  union 
shall  not,  by  reason  merely  that  they  are  in  restraint  of  trade,  be 
unlawful  so  as  to  render  void  or  voidable  any  agreement  or  trust. 

Many  of  the  following  provisions  are  negative  in  their  charac- 
ter. 

By  sec.  4,  nothing  in  the  Act  shall  enable  any  court  to  enter- 
tain legal  proceedings  instituted  with  the  object  of  directly  en- 
forcing or  recovering  damages  for  the  breach  of  enumerated  kinds 
of  trade  agreements,  but  this  shall  not  be  deemed  to  constitute  any 
of  these  agreements  unlawful. 

By  ^ec.  5,  the  Friendly  Societies  Act  and  the  Industrial  and 
Provident  Societies  Act  are  not  to  apply  to  trade  unions. 

Section  6 provides  that  any  7 or  more  members  of  a trade 
union  may  cause  the  union  to  be  registered,  ^^provided  that  if  any 
one  of  the  purposes  of  such  trade  union  be  unlawful  such  registra' 
tion  shall  be  void.^^ 

Section  7 enables  a trade  union  to  purchase  or  lease  lands. 

By  sec.  8,  all  the  property  belonging  to  the  trade  union  is  to 
be  vested  in  trustees. 

By  sec.  9,  these  trustees,  or  any  officer  of  the  union  authorised, 
may  bring  or  defend  any  action  touching  or  concerning  the  prop- 
erty of  the  union,  and  may  be  sued  in  all  actions  concerning  the 
property  of  the  union;  and,  by  sec.  10,  the  trustee  is  relieved  from 
liability  save  as  to  funds  which  actually  reach  his  hands. 

By  sec.  11,  the  treasurers  of  unions  are  required  to  keep  books 
and  to  account;  and,  by  sec.  12,  officers  that  withhold  money,  etc., 
may  be  punished. 

By  sec.  13,  regulations  for  registering  are  made.  Upon  com- 
pliance with  these  regulations,  a certificate  of  registration  is  to 
be  granted;  and,  by  subsec.  5,  this  certificate,  ^ffinless  proved  to 
have  been  withdrawn  or  cancelled,  shall  be  conclusive  evidence 
that  the  regulations  of  this  Act  with  respect  to  registry  have  been 
complied  with.^^ 

Section  14  makes  provision  for  the  rules  of  a trade  union. 

Section  15  makes  provision  for  a registered  office. 
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The  remaining  sections  of  the  Act  deal  with  the  making  of 
returns,  penalties,  for  circulating  false  copies  of  the  rules,  penalties 
in  respect  of  various  matters,  jurisdiction  of  magistrates  and  the 
mode  of  enforcement,  appeal,  etc. 

The  Canadian  Act  while  based  on  the  English  Act  has  im- 
portant matters  of  difference.  The  provisions  relieving  trade 
unions  from  illegality  by  reason  of  the  agreement  being  in  re- 
straint of  trade  find  a subordinate  place  in  this  Act.  They  are 
also  found  in  the  Criminal  Code.  In  the  Code  there  is  a provi- 
sion, sec.  498,  which  makes  it  an  offence  to  combine  or  agree  with 
any  other  person  “(a)  to  unduly  limit  facilities  for  transporting, 
producing,  manufacturing,  supplying,  storing  or  dealing  in  any 
article  or  commodity  which  may  be  a subject  of  trade  or  com- 
merce; or  (h)  to  restrain  or  injure  trade  or  commerce  in  relation 
tc  any  such  article  or  commodity;  or  (c)  to  unduly  prevent,  limit, 
or  lessen  the  manufacture  or  production  of  any  such  article  or 
commodity,  or  to  unreasonably  enhance  the  price  thereof;  or  (d) 
to  unduly  prevent  or  lessen  competition  in  the  production,  manu- 
facture, purchase,  barter,  sale,  transportation  or  supply  of  any 
such  article  or  commodity,  or  in  the  price  of  insurance  upon  per- 
son or  property;”  but  by  subsec.  2 it  is  provided  that  ‘biothing  in 
this  section  shall  be  construed  to  apply  to  combinations  of  work- 
men or  employees  for  their  own  reasonable  protection;”  and  by 
sec.  497  it  is  enacted  that  ^The  purposes  of  a trade  union  are  not, 
by  reason  merely  that  they  are  in  restraint  of  trade,  unlawful 
within  the  meaning  of  the  last  preceding  section”  (496),  which 
defines  a conspiracy  in  restraint  of  trade  as  ‘^an  agreement  between 
two  or  more  persons  to  do  or  procure  to  be  done  any  unlawful 
act  in  restraint  of  trade.”  This  is  of  great  importance  from  the 
constitutional  view-point,  because  it  renders  it  unnecessary  to 
consider  whether  the  provisions  of  the  Trade  Unions  Act  are  cap- 
able of  being  supported  by  reference  to  the  criminal  law.  The 
provisions  deemed  proper  for  the  protection  of  trade  unions  from 
the  harsh  operation  of  the  criminal  law  are  found  in  the  Criminal 
Code  and  not  in  the  Trade  Unions  Act. 

Turning  now  to  the  Trade  Unions  Act  itself,  there  is  first  a 
definition  of  a trade  union  as  meaning  a combination  for  regulat- 
ing the  relations  between  workmen  and  masters,  or  imposing  re- 
strictive conditions  on  the  conduct  of  any  trade  or  business  whiclr 
would  but  for  this  Act  have  been  deemed  to  be  an  unlawful  com- 
bination by  reason  of  some  one  or  more  of  the  purposes  being  in 
restraint  of  trade.  This  is  followed  by  sec.  3,  a provision  that 
the  Act  shall  not  affect  certain  agreements  not  now  material,  and 
then  by  sec.  4,  corresponding  to  sec.  4 of  the  English  Act,  provid- 
ing that  no  court  shall  entertain  actions  to  enforce  certain  agree- 
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ments  of  enumerated  types;  and  then  the  remaining  provisions, 
corresponding  largely  with  the  provisions  of  the  English  statute. 
Section  8,  subsec.  2,  referring  to  the  Registrar's  certificate  of  regis- 
try, provides,  as  in  the  English  Act,  that  the  certificate,  ^'unless  il 
be  proved  to  be  withdrawn  or  cancelled,  shall  be  conclusive  evi- 
dence that  the  regulations  of  this  Act,  with  respect  to  registry, 
have  been  complied  with.^’ 

The  object  of  the  English  Act  of  1871  as  amended  in  1876  is 
thus  set  out  in  the  Taff  Vale  case,  [1901]  A.C.  426,  by  Mr.  Justice 
Earwell  (pp.  427,  428)  : — 

^^The  Acts  commence  by  legalising  the  usual  trade  union 
contracts,  and  proceed  to  establish  a registry  of  trade  unions,  give 
to  each  trade  union  an  exclusive  right  to  the  name  in  which  it  is 
registered,  authorise  it  through  the  medium  of  trustees  to  own  a 
limited  amount  of  real  estate,  and  unlimited  personal  estate  Tor 
the  use  and  benefit  of  such  trade  union  and  the  members  thereof 
provide  that  it  shall  have  officers  and  treasurers,  and  render  them 
liable  to  account;  require  that  annual  returns  be  made  to  the 
registry  of  the  assets  and  liabilities  and  receipts  and  expenditures 
of  the  society;  provide  that  it  shall  have  rules  and  a registered 
office,  imposing  a penalty  on  the  trade  union  for  non-compliance; 
and  permit  it  to  amalgamate  with  other  trade  unions,  and  to  be 
wound  up.'’^  , 

In  that  case  it  was  laid  down  that  the  trade  union  by  registra- 
tion became  neither  a corporation  nor  a partnership,  nor  an  in- 
dividual having  capacity  to  own  property  and  act  by  agents.  It 
is  an  unique  creation  of  the  legislature,  endowed  with  the  capacity 

own  property,  to  sue  and  be  sued,  with  a right  to  act  by  agent 
and  with  the  right  to  call  upon  its  agents  to  account.  This  has 
been  stated  in  many  differing  ways  from  time  to  time. 

The  last  case  which  has  come  to  my  attention  is  Cotter  V. 
National  Union  of  Seamen,  [1929]  2 Ch.  58,  73,  where  the  words 
of  Lord  Justice  Earwell  in  Osborne  v.  Amalgamated  Society  of 
Raihvay  Servants,  [1909]  1 Ch.  163,  191,  are  quoted  with  appro- 
val : — 

^*^A  registered  trade  union  is  thus  a statutory  legal  entity 
anomalous  in  that,  although  consisting  of  a fluctuating  body  of 
individuals  and  not  being  incorporated,  it  can  own  property  and 
act  by  agents.^^ 

I do  not  at  all  agree  with  Mr.  O^Connor  that  this  ^^anomalous 
entity^^  is  a ‘‘juridical  person.^^  It  is,  I think,  far  less. 

This  analysis  of  the  Acts  makes  it  plain  to  me  that  the  Dom- 
inion Act  is  nothing  but  a statute  dealing  solely  with  property  and 
civil  rights  and  therefore  ultra  vires,  and  for  that  reason  quite 
ineffectual  to  confer  any  valid  status  upon  the  trade  union.  See 
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what  is  said  by  Duff,  J.,  in  Starr  v.  Chase,  [1924J  b.C.R.  495, 
at  p.  508 : ^^As  to  many  of  its  provisions  there  is,  to  say  the  least, 
doubt  as  to  the  authority  of  the  Dominion  to  enact  them.^^ 

If  I should  be  wrong  in  this,  it  will  be  necessary  to  consider 
the  effect  of  the  cancellation  of  the  certificate.  From  the  sec- 
tions quoted  it  is,  I think,  plain  that  the  statute  contemplates  a 
cancellation  of  the  certificate  by  the  Secretary  of  State.  If  the 
Secretary  of  State  wrongfully  cancelled  it,  his  action  must  be 
directly  attacked  in  some  way.  It  cannot  be  raised  as  a collateral 
issue  in  an  action  to  which  he  is  no  party.  Mr.  Singer  has  made 
an  affidavit  charging  the  Minister  with  improper  conduct  in  what 
has  been  done,  and  threatens  a very  long  and  serious  attack  upon 
those  charged  with  the  execution  of  important  public  duty.  It  is 
therefore  of  importance  that  the  limits  of  what  is  open  in  this 
action  should  be  investigated  and  dealt  with  at  an  early  stage. 

The  question  whether  a registered  trade  union  can  sue  for 
libel  has  not  yet  been  determined.  In  the  last  (second)  edition 
of  Gatley  on  Libel  and  Slander,  1929,  p.  470,  that  learned  writer 
submits  that  a union  should  be  held  entitled  to  maintain  an  action 
for  libel  in  respect  of  any  words  which  tend  injuriously  to  affect 
its  property  or  its  financial  position.  The  words  complained  of 
here  do  not  affect  the  property  or  the  financial  position  of  the 
plaintiff.  This  writer  carries  the  matter  much  further  than  does 
Slesser  and  Baker’s  Trade  Union  Law,  3rd  ed.  (1927),  p.  264, 
where  it  is  said : — 

‘‘It  is  doubtful  whether  a trade  union,  illegal  at  common  law, 
possesses  a reputation  entitling  it  to  sue  in  libel,  the  legalising 
effect  of  sec.  3 of  the  1871  Act  appears  to  be  limited  to  validating 
contracts  and  trusts.” 

'Concerning  this  we  have  no  legalising  clause  such  as  sec.  3, 
and  it  is  very  doubtful  whether  the  immunity  created  by  the 
Criminal  Code  applies  to  the  undue  enhancing  of  the  price  of 
commodities.  This  is  something  far  beyond  that  which  is  valid- 
ated— agreements  which  would  have  been  unlawful  ^^merely  because 
in  restraint  of  trade.” 

The  last  point  I do  not  propose  to  deal  with  at  any  length. 
In  my  view  the  defamatory  statements  complained  of  cannot  be 
regarded  as  relating  to  the  business  of  the  trade  union  as  charged 
in  the  statement  of  claim.  They  probably  are  highly  derogatory 
of  individual  officers  of  the  union,  but  this  is  not  now  material. 

For  these  reasons  I answer  the  questions  of  law  submitted  in 
favour  of  the  defendant  and  dismiss  the  action  with  costs,  and 
in  the  alternative  I make  an  order  upon  the  second  motion  forever 
staying  the  action  and  directing  the  plaintiff  to  pay  the  costs  of 
the  defendant. 
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[APPELLATE  DIVISION.] 

Rex  V.  SoLLOWAY  and  Mills. 

Criminal  Law* — Search-warrant  Issued  in  Ontario  in  Aid  of  Prosecu- 
tion in  another  Province — Justice  of  the  Peace — Jurisdiction — 
Criminal  Code,  sec.  629 — Information  on  which  Warrant  Issued — 
Form  of — Code,  sec.  630(2)  and  Form  2 — Grounds  Stated  in  In- 
formation— Insufficiency. 

A justice  of  the  peace  in  the  Province  of  Ontario  has  power  to  issue 
a search-warrant  in  aid  of  a criminal  prosecution  in  another  Prov- 
- ince  (Hasten,  J.A.,  expressing  no  opinion  as  to  this). 

History  of  the  oihce  of  justice  of  the  peace. 

A police  magistrate  in  and  for  the  Province  of  Ontario,  having  all  the 
powers  of  a justice  of  the  peace,  comes  within  the  words  “any  jus- 
tice” in  sec.  629  of  the  Criminal  Code. 

Justices  of  the  peace  are  not  officers  of  the  Province — they  are  the 
servants  and  officers  of  the  King  and  of  no  one  else. 

The  search-warrant  issued  by  the  justice  in  this  case  was  addressed 
to  '“all  or  any  of  the  provincial  police  in  the  Province  of  Ontario, 
and  to  all  or  any  peace  officers  and  constables  in  the  said  Prov- 
ince:”— 

Held,  that  there  was  no  necessity  for  naming  the  peace  officer  or 
officers  to  whom  the  warrant  was  directed,  and  the  form  followed 
was  not  objectionable  (sec.  630(2)  of  the  Code  and  form  2). 

The  information  upon  which  the  warrant  was  issued  stated  that  the 
informant  had  reasonable  grounds  for  believing  that  books  of  account 
and  other  papers  and  documents,  loosely  specified,  would  afford 
evidence  of  the  offence  alleged  to  have  been  committed  in  the  Prov- 
ince of  Alberta,  and  that  they  or  some  part  of  them  were  kept 
in  the  premises  occupied  by  the  defendants  in  the  city  of  Toronto, 
and  that  the  grounds  of  his  belief  were  that  he  had  been  so  “in- 
formed by  a reliable  informant,  whose  name,  for  reasons  of  public 
policy,  he  is  not  at  liberty  to  disclose:” — 

Held,  that  the  grounds  alleged  were  not  sufficient  to  justify  the 
magistrate  in  issuing  the  warrant. 

An  appeal  by  the  Attorney-Cxeneral  for  Ontario  from  an  order 
of  McEvoy,  J.,  in  Chambers  (20th  February,  1930),  quashing  a 
search-warrant  issued  by  a police  magistrate,  the  information  upon 
Vi'hich  it  was  issued,  and  all  proceedings  thereunder. 

March  12.  The  appeal  was  heard  by  Riddell^  Middleton, 
Masten,  Oede,  and  Fishee,  JJ.A. 

A.  W.  Rogers,  for  the  appellant,  argued  that  sufficient  grounds 
were  set  out  in  the  information  before  the  magistrate  to  satisfy 
him  that  the  warrant  should  issue.  The  statements  in  the  in- 
formation that  books  were  sought  which  would  afford  evidence  of 
the  offence  charged  in  Alberta  were  as  specific  as  a police  officer 
could  make  them.  It  would  be  impossible  without  lengthy  ex- 
amination for  any  one  to  say  in  what  way  these  books  would  prove 
the  commission  of  a crime.  The  name  of  an  informant  can 
always  be  withheld  on  grounds  of  public  policy:  Humphrey  v. 
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Archibald  (1893),  20  A.R.  267;  ArchbolPs  Criminal  Pleading 
Evidence  and  Practice,  2 7th  ed.,  p.  483.  A justice  of  the  peace 
in  this  Province  has  power  to  issue  a search-warrant  in  aid  of  a 
criminal  prosecution  in  Alberta.  Section  629  (1)  of  the  Criminal 
Code  is  very  broad,  and  allows  any  justice,  if  he  hears  of  there 
being  anything  in  any  place  which  will  afford  evidence  of  any 
offence,  to  issue  a search-warrant.  Whenever  it  is  the  intention 
that  the  'Code  shall  restrict  the  jurisdiction  of  a magistrate,  it  says 
so  in  express  words.  There  is  nothing  in  the  Code  tying  us  down 
to  the  Province:  Eex  v.  Hoffman  (1923),  41  Can.  Crim.  Cas.  124. 
Although  in  general  a penal  statute  must  be  strictly  construed,  yet 
the  fair,  commonsense  meaning  of  the  language  is  to  be  adopted: 
Dyke  v.  Elliott  (1872),  L.R.  4 P.C.  184.  A search-warrant  need 
not  be  directed  to  a particular  officer : Gaul  v.  Township  of  Ellice 
(1902),  3 O.L.R.  438. 

R.  H.  Greer,  K.C.,  for  the  defendants,  respondents,  contended 
that  the  grounds  set  out  in  the  information  were  not  sufficient  to 
justify  the  magistrate  in  issuing  the  search-warrant:  Rex  v.  Kehr 
(1906),  11  O.L.R.  517,  11  Can.  Crim.  Cas.  52,  at  p.  60;  Regina 
V.  Walker  (1887),  13  O.R.  83,  at  p.  95;  Rex  v.  Bender  (1916),  36 
O.L.R.  378.  As  to  the  search-warrant,  a justice  of  the  peace  in 
Ontario  has  no  power  to  issue  such  a process  in  aid  of  a criminal 
prosecution  in  another  Province : Rex  v.  Jack  (1915),  24  Can.  Crim. 
Cas.  385;  Rex  v.  Coyne  (4917),  28  Can.  Crim.  Cas.  428;  Re 
Joseph  (1924),  42  Can.  Crim.  Cas.  58. 

Rogers,  in  reply,  referred  to  the  Gaul  case,  supra.  \ 

March  26.  Riddell,  J.A.  : — The  defendants  are  under  indict- 
ment in  the  Province  of  Alberta  for  an  alleged  criminal  offence,  j 
the  particular  kind  of  which  is  of  no  importance  upon  this  motion,  j 
It  being  thought  that  evidence  on  hehalf  of  the  prosecution  could 
be  obtained  from  the  hooks  of  account,  etc.,  in  the  office  of  the 
accused  in  a certain  building  in  Toronto,  an  information  was  i 
laid  by  Inspector  Hammond,  of  the  Ontario  provincial  police,  be- 
fore General  Williams',  a police  magistrate  in  and  for  this  Prov-  i . 
ince.  Upon  this  information,  the  magistrate  issued  a search-  t 
warrant.  A motion  was  made  before  Mr.  Justice  McEvoy  to  [ 
quash  the  search-warrant,  several  grounds  being  set  out  in  the  ; 
notice  of  motion.  Upon  this  motion  the  learned  Judge  made  an 
order  in  the  following  terms  : — - ii 

‘^Tt  is  ordered  that  a certain  search-warrant  issued  by  the  II 
said  police  magistrate,  Y.  A.  S.  Williams,  bearing  date  the  18th 
day  of  Eebruary,  1930,  issued  on  the  information  of  E.  D.  L. 
Hammond,  of  the  city  of  Toronto,  a copy  of  which  is  filed  with 
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the  return  of  the  said  police  magistrate,  be  and  the  same  is  hereby  App^iv. 
quashed  and  that  the  information  upon  which  the  said  warrant  iggo. 
was  issued  and  all  proceedings  taken  thereunder  be  and  they  are 
hereby  quashed  and  set  aside.^^  S 

An  appeal  is  now  taken  by  the  Crown.  and 

It  will  be  observed  that  the  order  made  goes  further  than  the 
notice  of  motion  called  for,  in  that  it  purported  to  ^^quash  and.Piddell,  J.A. 


set  aside”  the  information — on  the  hearing  before  us,  counsel  for 
the  accused  abandoned  this  portion  of  the  order  as  clearly  not 
sustainable,  and  we  pay  no  further  attention  to  it. 

The  matters  in  controversy  are  really  two : ( 1 ) the  power  of 
a justice  of  the  peace  in  this  Province  to  issue  a search-warrant  in 
aid  of  a criminal  prosecution  in  another  Province;  and  (2)  the 
sufficiency  of  the  information  as  a basis  for  the  search-warrant. 
The  latter  is  of  little,  if  any,  practical  importance,  but  a decision 
is  sought  upon  the  former,  which  is  of  great  public  importance. 

First,  to  deal  with  the  question  of  jurisdiction — admittedly, 
the  magistrate  in  this  case  had  and  has  all  the  powers  of  a ^^justice 
of  the  peace;”  he,  consequently,  comes  within  the  meaning  of 
the  words  ^%ny  justice”  in  sec.  629  of  the  Code. 

As  to  his  jurisdiction,  we  heard  considerable  argument  based 
upon  the  history  of  the  justice  of  the  peace — this  down  to  Black- 
stone^s  times  is  sufficiently  given  in  the  Commentaries,  Book  1, 
pp.  349-356.  While  at  the  Common  Law  there  were  officers 
whose  duties  in  a greater  or  less  degree  corresponded  to  those  of 
the  justice  of  the  peace,  the  justice  of  the  peace  proper  begins  with 
the  statute  in  1360  of  34  Edw.III.  ch.  1,  which  provided  that  for 
every  county  of  England  there  should  be  assigned  to  keep  the  peace 
one  Lord  {Seignur)  and  three  or  four  of  the  most  worthy  in  the 
county  (trois  ou  qmtre  des  meuiltz  vauez  du  count es),  with  some 
learned  in  the  law;  their  jurisdiction  was  to  try  at  the  King’s  suit 
all  manner  of  felonies  and  trespasses  done  in  the  same  county  : 
1 Stats,  at  Large,  p.  291.  It  is  unnecessary  to  go  through  the 
statutory  changes  made  from  time  to  time;  it  is  sufficient  to  say 
that  it  was  not  till  1788  that  the  jurisdiction,  territorially,  of  the 
justice  of  the  peace  was  enlarged  beyond  the  boundaries  of  his  own 
county — Lambard’s  Eirenarcha  and  Burn’s  Justice  may  be  con- 
sulted if  necessary  as  to  these  changes,  along  with  Blackstone.  The 
statute  (1788)  28  Greo.  III.  ch.  49  gives  jurisdiction  to  a justice 
acting  as  such  for  any  two  or  more  counties,  being  adjoining  coun- 
ties, to  act  in  all  matters  in  either  or  any  of  the  counties,  provided 
he  is  at  the  time  a resident.  This  Act  also  made  clear  and  extended 
the  Act  of  9 Geo.  I.  ch.  7,  giving  power  to  a justice  of  the  peace 
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for  a city  situated  within  a county  to  act  as  a justice  within  any 
part  of  the  county. 

At  the  time  of  the  passing  of  this  Act  of  1788,  this  part  of 
what  is  now  Canada  was  part  of  the  Province  of  Quebec,  having 
been  made  such  by  the  Quebec  Act  (1774),  14  Oeo.  III.  ch.  83; 
some  part  of  what  is  now  the  Province  of  Ontario  was  in  the 
‘^Government’^  or  Province  of  Quebec  as  originally  constituted  by 
Royal  authority  in  1763.  For  this  small  territory  (bounded  on 
the  west  by  a line  from  the  southern  point  of  Lake  Nipissing  to 
about  the  present  Cornwall),  justices  of  the  peace  had  been  pro- 
vided by  the  first  Ordinance  which  established  Civil  Courts  for  the 
new  Colony,  namely,  the  Ordinance  of  the  17th  September,  1764, 
passed  by  Governor  Murray  in  iCbuncil — Shortt  & Doughty,  Con-  ■ 
stitutional  Documents,  etc.,  2nd  ed.  (1918),  pp.  207,  208 — their  ^ 

jurisdiction,  civil  as  well  as  criminal,  was  limited  to  the  District 
for  which  they  were  appointed.  The  civil  jurisdiction  being  taken  ? 
away  by  the  Ordinance  of  the  1st  February,  1770,  the  territorial  '• 
jurisdiction  was  not  extended. 

When  Upper  Canada  began  its  separate  existence,  the  justices 
of  the  peace  had  been  deprived  of  their  civil  jurisdiction  and  their 
criminal  jurisdiction  had  not  been  extended.  So  long  as  Upper 
Canada  continued  to  be  divided  into  Districts,  their  criminal 
jurisdiction  was  confined  to  their  District;  and  neither  the  Act  of 
(1792)  32  Geo.  III.  ch.  6 (U.C.),  which  gave  certain  civil  juris- 
diction to  justices  of  the  peace  in  Courts  of  Requests  (the  original 
of  our  Division  Courts),  nor  that  of  (1832)  2 Wm.  IV.  ch.  4 
(U.C.),  which  facilitated  summary  proceedings  before  justices  of 
the  peace,  gave  any  further  territorial  jurisdiction. 

Provision  was  made  by  14  & 15  Viet.  ch.  96  (Can.)  and  16 
Viet.  ch.  179  (Can.)  for  backing  warrants  for  use  outside  the  . 
jurisdiction  of  the  magistrate  issuing  them;  but,  as  will  be  seen 
from  CJS'.C.  1859,  ch.  102,  sec.  1,  no  extension  of  jurisdiction  was 
given.  The  backing  of  process  seems  to  have  been  first  introduced 
m England  by  (1793)  33  Geo.  III.  ch.  55.  ' 

All  this  is,  however,  quite  aside  from  the  real  question  here, 
namely,  the  power  of  a justice  of  the  peace  in  one  Province  to  act  ^ | 
'in  reference  to  the  issue  of  a search-warrant  to  obtain  documents, 
etc.,  for  use  in  the  trial  in  another  Province  of  an  alleged  offender,  j 
It  may  be  said  at  once  that  no  express  legislation  appears  giving  ! 
this  power  in  so  many  words;  and  I fail  to  see  how  the  history,  i 
largely  negative,  of  the  powers  of  the  justice  helps  to  determine  | 
the  question.  The  reasoning  whereby  it  is  attempted  to  exclude  I 
the  jurisdiction  of  the  justice  of  the  peace  in  the  present  case  seems  J 
to  me  to  be  based  upon  a misunderstanding  of  the  true  position  of  f 
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such  officers,  i.e.,  the  view  that  they  are  officers  of  the  Province. 
]t  is  true  that  the  appointment  of  justices  of  the  peace  is  made 
upon  the  recommendation — and,  be  it  said,  the  responsibility — of 
the  advisers  of  the  Crown  in  the  Province — ^the  responsible  Minis- 
ters of  his  Majesty  for  the  Province,  but  they  are  appointed  by  his 
Majesty,  through  his  personal  representative;  they  are  not  the 
servants  of  the  ministry,  or  of  the  Lieutenant- Governor,  or  of 
the  Lieutenant-Governor  in  Council;  they  are  the  servants  and 
officers  of  his  Majesty  and  of  no  one  else.  There  can  be  no  reason 
why  his  Majesty  in  constitutional  ways  may  not  direct  his  servants 
to  perform  any  duty  not  inconsistent  with  enactments,  to  which 
he  or  some  predecessor  was  a party,  limiting  his  authority.  The 
Royal  predecessor  of  his  Majesty,  in  a constitutional  way,  i.e.,  ^ffiy 
and  with  the  advice  and  consent  of  the  Senate  and  House  of  Com- 
mons of  Canada,^^  in  1892,  directed  that  “any  justice”  was  to  per- 
form certain  duties  in  respect  to  search-warrants.  She  did  not 
limit  that  duty  to  cases  in  which  there  was  an  offence  against  the 
Act  committed  or  suspected  of  having  been  committed  within  the 
County,  District,  or  Province,  in  which  the  justice  had  received  the 
Royal  Commission ; nor  has  either  of  her  Royal  successors  done  so. 
Neither  is  there  anything  in  the  duty  thus  imposed  upon  the  King’s 
officer  in  the  least  indicating  that  the  duty  is  to  be  performed  only 
if  the  alleged  crime  was  charged  as  having  been  committed  within 
the  territorial  district  within  which  the  ordinary  duties  of  the 
justice  are  confined  by  law,  evidenced  hy  constant  and  invariable 
practice  for  centuries.  I am,  therefore,  of  the  opinion  that  the 
justice  had  jurisdiction  in  the  premises. 

The  objection  to  the  form  of  the  warrant  is  equally  untenable 
— it  reads : “To  all  or  any  of  the  provincial  police  in  the  Province 
of  Ontario,  and  to  all  or  any  peace  officers  and  constables  in  the 
said  Province.”  The  Code,  by  sec.  630(2),  provides:  “Every 
search-warrant  may  be  in  form  2,  or  to  the  like  effect.”  Form  2 
reads:  “To  the  peace  officers  in  the  said  county.”  There  is  no 
necessity  for  naming  the  peace  officer  or  officers  to  whom  the  war- 
rant is  directed,  and  it  would  seem  clear  that  the  form  here  fol- 
lowed is  not  objectionable.  The  warrant  cannot  be  quashed  for 
that  reason. 

But  it  is  alleged  that  the  information,  which  we  hold  cannot 
be  quashed,  is  insufficient  to  justify  the  search-warrant. 

The  important  parts  of  the  information  read: — 

“(1)  that  books  of  account,  ledgers,  financial  statements,  docu- 
ments, confirmations,  share  registers^  exchange  fioor  slips,  and  all 
other  records  of  every  description  which  there  is  reasonable  ground 
to  believe  will  afford  evidence  that  I.  W.  C.  Solloway  and  Harvey 
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M.  Mills,  between  the  1st  May,  1928,  and  the  31st  December,  1929, 
at  Calgary,  in  the  Province  of  Alberta,  did  unlawfully  conspire 
each  with  the  other  or  with  Harold  Hendrickson  or  L.  L.  Masson, 
or  with  other  persons  unknown,  by  deceit  or  falsehood  or  other 
fraudulent  means,  to  defraud  the  public,  contrary  to  the  provisions 
cf  section  444  of  the  Criminal  Code  of  Canada  ; and 

^^(2)  that  he  had  reasonable  grounds  for  believing  that  the 
said  things  will  afford  evidence  of  the  said  offence  and  that  they  or 
some  part  of  them  are  kept  in  the  premises  occupied  by  Solloway 
Mills  & Co.  Ltd.  (Dom.,  Ont.,  and  Quebec  companies)  at  the 
Metropolitan  Bldg.,  by  Oscar  Hudson  & Co.,  chartered  accountants. 
Federal  Bldg.,  and  by  the  Standard  Stock  and  Mining  Exchange, 
Temperance-street,  in  the  city  of  Toronto,  county  (or  district)  of 


York. 

^^(3)  that  the  grounds  of  his  said  belief  are  that  he  has  been 
so  informed  by  a reliable  informant,  whose  name,  for  reasons  of 
public  policy,  he  is  not  at  liberty  to  disclose.’^ 

No  fault  can  be  or  is  found  with  the  description  of  the  offence 
alleged;  none  is  made  of  the  non-disclosure  of  the  name  of  the 
person  who  gave  the  information  to  the  person  who  laid  the 
formal  information ; but  it  is  said  that  the  grounds  set  out  in  the 
information  are  not  sufficient  to  justify  the  magistrate  in  issuing 
the  search-warrant. 

It  will  be  seen  that  sec.  629  provides  that  ^^Any  justice  who  is 
satisfied  by  information  upon  oath  in  form  1,  that  there  is  reason- 
able ground  for  believing  that  there  is  in  any  building  . . 

may  issue  a search-warrant.  This,  literally  interpreted,  would 
mean  that  whenever  a justice  is  in  fact  so  satisfied,  whether  he 
should  have  been  so  satisfied  or  not,  he  may  issue  the  warrant. 
But  the  issue  of  the  warrant  is  a judicial  act,  and,  as  such,  in  the 
absence  of  statutory  prohibition,  its  propriety  may  be  examined 
by  competent  authority,  which  competent  authority  we  are;  and  it 
is  our  duty  to  examine  not  into  whether  the  justice  was  in  fact 
satisfied  but  into  whether  he  should  have  been  satisfied.  Inde- 
pendently of  authority,  I think  that,  while  we  must  make  all  allow-  j 
ances  for  differences  of  opinion,  honest  mistakes,  and  all  otheri 
circumstances,  we  must  say  that  here  there  was  not  sufficient  forW 
the  justice  to  base  a ^^satisfaction”  upon.  Not  to  mention  thej^ 
vagueness  and  generality  of  the  statements  in  the  informational 
the  informant  does  not  even  pledge  his  oath  to  his  own  belief : Bex^; 
V.  Kehr,  11  Can.  Crim.  Cas.  52,  11  O.L.R.  517.  We  are  not  to  be 
taken  as  approving  the  statement  (p.  52»4  of  11  O.L.R. ),  ‘^‘^belief  at^,. 
tivo  removes  is  not  sufficient,”  as  generally  applicable,  recognising^* 
that  many  of  our  most  cherished  beliefs  are  not  better  founded  than 
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at  two  removes.  Each  case  must  depend  upon  its  own  facts.  Rex 
V.  La  Vesque  (1918),  30  Can.  Crim.  Cas.  190,  Rex  v.  Frain 
(1915),  24  Can.  Crim.  Cas.  389,  Rex  v.  Bender,  26  Can.  Crim. 
Cas.  393,  36  O.L.R.  378,  are  all  cases  in  which  the  necessity  of 
setting  ont  in  the  information — and  it  is  to  be  remembered  that 
the  Code  requires  that  the  justice  must  he  “satisfied  by  informa- 
tional-sufficient to  satisfy  a reasonable  man  that  there  is  “reason- 
able ground  for  believing^^  in  the  existence  of  what  is  alleged. 

In  the  present  case,  without  laying  down  any  rule  more  de- 
finite than  as  already  indicated,  we  think  that  the  magistrate 
should  not  have  been  satisfied  by  the  information  which  was  pre- 
sented to  him;  we  therefore  think  that  the  warrant  was  properly 
quashed,  and  that  this  appeal  should  be  dismissed. 

Nothing  we  have  said  is  to  be  taken  as  a reflection  upon  the 
actions  of  the  officers  charged  with  the  performance  of  exceedingly 
important  as  well  as  delicate  duties,  often  most  invidious,  as 
they  must  be  in  the  discovery  and  production  of  evidence  bearing 
npon  crime,  actual  or  alleged;  these  duties,  onerous  as  they  are, 
must  be  performed  by  the  officers  under  their  responsibility  to 
the  representatives'  of  the  Crown;  and  in  the  last  resort  to  the 
people  of  the  Province — they  are  not  subject  to  the  direction  of 
the  Court,  and  we  can  pass  on  the  legality  only  not  the  wisdom 
of  their  conduct. 
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Hasten,  J.A. : — This  is  an  appeal  by  the  Attorney-General 
from  an  order  of  McEvoy,  J.,  dated  the  20th  February,  1930, 
quashing  a certain  search-warrant  issued  by  Police  Magistrate 
Williams,  dated  the  18th  February,  1930. 

The  appeal  comes  to  this  Court  under  Rule  1287  of  the  Rules 
passed  on  the  27th  March,  1908,  under  the  provisions  of  the 
Criminal  Code,  R.S.C.  1906,  ch.  146,  sec.  576,  now  sec.  576  of 
R.S.C.  1927,  ch.  36.  (iSee  16  O.L.R.  Appx.  II.) 

The  Rules  referred  to  relate  to  the  quashing  of  criminal  pro- 
ceedings, including  warrants,  and  the  order  made  by  a single 
Judge,  on  an  application  to  quash  is  made  appealable.  Rule  1287 
providing  as  follows : — 

“An  appeal  shall  lie  from  the  order  of  the  Judge  to  a Div- 
isional Court  if  leave  be  granted  by  a Judge  of  the  High  Court.’^ 

Such  leave  was  in  this  case  granted. 

The  order  of  McEvoy,  J.,  was  supported  upon  two  grounds: 
first,  that  the  information  on  which  the  issue  of  the  warrant  was 
based  does  not  contain  such  information  as  justified  the  issue  of 
the  warrant;  secondly,  that  the  criminal  courts  in  each  Province 
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are  limited  to  the  confines  of  their  respective  Provinces  save  when 
given  more  extended  jurisdiction. 

I agree  with  the  conclusion  that  this  appeal  should  be  dismissed 
on  the  ground  that  the  information  fails  to  disclose  any  evidence 
adequate  to  satisfy  a magistrate  that  there  is  reasonable  ground  for 
believing  that  there  is  in  any  building,  receptacle  or  place,  any- 
thing which  will  afford  evidence  as  to  the  commission  of  the  offence 
in  question.  That  ground  alone  suffices  completely  to  dispose  of 
the  appeal,  and  an  opinion  on  the  other  branch  of  the  case  would 
be  obiter.  For  that  reason  I prefer  to  reserve  my  opinion  on  the 
latter  question  until  it  necessarily  arises  for  decision.  That 
observation  however  is  not  to  be  taken  as  implying  either  dissent 
from  or  assent  to  the  views  which  have  been  expressed  by  other 
members  of  the  Court. 

Middleton,  Obde,  and  Fisher,  JJ.A.,  agreed  with  Riddell, 

J.A. 

Appeal  dismissed. 


[WRIGHT,  J.] 

Bissell  V.  Township  of  Rochester. 

Highway — Nonrepair  — Injury  to  Motorist — Cause  of  Injury  — Negli- 
gence of  Municipality — Contributory  Negligence  of  Motorist — Ap- 
portionment of  Fault — Contributory  Negligence  Act,  R.8.0.  1927, 
eh.  103,  sec.  3 — Damages — Failure  to  Give  Notice  of  Injury  in  Due 
Time — Evidence — Absence  of  Prejudice — Whether  Reasonable  Ex- 
cuse Shewn. 

In  an  action  to  recover  damages  for  injuries  sustained  by  the  plain- 
tiff in  an  accident  upon  a highway  under  the  control  of  the  defend- 
ant township  corporation,  it  was  found  by  the  trial  Judge  that  at  the 
place  where  the  accident  happened  the  highway  was  in  a dangerous 
condition  and  out  of  repair  and  that  the  nonrepair  was  the  cause  of 
the  accident.  He  also  found  that  the  plaintiff  was  guilty  of  contribu- 
tory negligence.  He  assessed  the  plaintiff’s  damages  at  $1,200;  and, 
being  unable  to  apportion  the  respective  degrees  of  fault,  applied  sec. 
3 of  the  Contributory  Negligence  Act,  thus  fixing  the  plaintiff’s  dam- 
ages, if  recoverable,  at  $600. 

The  plaintiff  had  failed  to  serve  the  notice  required  by  sec.  468  of 
the  Municipal  Act,  within  the  ten  days  allowed  for  service.  The 
accident  happened  on  the  9th  August;  the  plaintiff  was  on  the  same 
dady  taken  to  a hospital,  where  he  remained  for  five  days;  he  was 
then  removed  to  his  home,  but  was  not  confined  to  his  room,  being 
able  to  walk  about,  although  (he  stated)  he  was  suffering  great 
pain.  On  the  21st  August  he  consulted  his  solicitor,  who  prepared 
a notice,  and  the  plaintiff  himself  on  that  day  personally  served  the 
notice.  It  was  not  suggested  that  the  defendants  were  prejudiced 
by  the  delay  in  service: — 

Held,  that  the  plaintiff  had  failed  to  shew  reasonable  excuse  for  failure 
to  comply  with  the  requirements  of  the  statute. 
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To  constitute  reasonable  excuse  there  must  be  such  incapacity,  either 
mental  or  physical,  on  the  part  of  the  injured  person,  as  to  render 
him  incapable  of  discussing  business  affairs  or  giving  instructions 
for  the  notice. 

In  this  action  the  plaintiff  sought  to  recover  from  the  Municipal 
Corporation  of  the  Township  of  Eochester  damages  for  injuries 
alleged  to  have  been  sustained  by  him  in  an  accident  upon  a high- 
way under  the  control  of  the  defendant  corporation. 

The  action  was  tried  before  Weight^  J.,  without  a jury,  at 
Sandwich. 

G.  L.  Fraser,  for  the  plaintiff. 

J.  H.  Rodd,  K.C.,  for  the  defendant  corporation. 

March  2'6.  Wright^  J.  : — The  evidence  established  that  on  the 
9th  August,  1929,  the  plaintiff  was  driving  an  automobile  on  a 
highway  in  the  township  of  Eochester  when  the  automobile  over- 
turned and  the  plaintiff’s  left  arm  was  fractured  and  lacerated. 

The  highway  ran  along  the  east  side  of  the  Euscomb  river  and 
followed  the  course  of  that  river  in  its  various  windings.  Ordin- 
arily the  traffic  on  the  highway  was  rather  light,  being  confined 
chiefly  to  the  farmers  who  lived  along  the  road.  At  the  time  of 
the  accident,  however,  a much  larger  volume  of  traffic  was  pro- 
ceeding over  the  highway,  owing  to  the  fact  that  the  approach  to 
a bridge  on  the  county  highway  known  as  the  Base  Line  was  under 
repair,  and  the  highway  in  question  was  used  as  a detour. 

The  plaintiff  alleges  that  the  highway  was  out  of  repair  and 
that  such  nonrepair  was  the  cause  of  the  accident.  The  evidence 
established  that  at  the  point  where  the  accident  occurred  there  was 
a sharp  curve  in  the  highway  and  that  the  surface  of  the  travelled 
road  was  uneven,  there  being  a ridge  of  considerable  height  in  the 
centre  and  sloping  to  the  east  into  a ditch  2%  feet  deep. 

The  plaintiff  testified  that  he  was  driving  at  about  27  miles 
an  hour  approaching  the  curve,  and  that  when  about  100  feet 
away  he  saw  the  curve  and  reduced  his  speed  somewhat,  but  that 
when  he  got  to  the  curve  and  attempted  to  make  it  his  car  skidded 
or  slid  to  the  east  side  of  the  road  and  his  hind  wheel  went  into 
the  ditch.  While  he  was  endeavouring  to  get  his  car  out  of  the 
ditch  the  car  commenced  swaying,  and  the  left  rear  wheel  got  into 
a rut,  causing  the  car  to  overturn.  He  stated  that  at  the  time  of 
the  accident  the  car  was  going  at  the  rate  of  about  25  miles  an 
Lour. 

There  were  no  signs  or  signals  to  warn  approaching  motorists 
of  the  sharp  curve,  nor  were  there  any  railings  or  fences  or  posts 
to  prevent  automobiles  going  into  the  ditch. 
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Taking  into  consideration  the  contour  of  the  surface  of  the 
road  and  the  sharp  curve^  I find  that  the  place  where  the  accident 
happened  was  dangerous  and  the  road  out  of  repair.  There  should 
have  been  signs  warning  approaching  motorists  of  the  sharp  curve 
and  there  should  also  have  been  some  railing  or  protection  to  pre- 
vent cars  going  into  the  ditch. 

The  condition  of  the  surface  of  the  road  at  the  place  in  ques- 
tion was,  in  all  the  circumstances,  dangerous  and  constituted  non- 
repair. 

These  conditions  undoubtedly  caused  the  accident,  and  the 
defendants  would  but  for  the  defence  hereafter  discussed  be  liable 
in  damages. 

On  behalf  of  the  defendants  it  was  contended  that  the  accident 
was  caused  or  contributed  to  by  the  plaintiff’s  own  negligence  in 
driving  at  too  high  a speed. 

The  plaintiff  was  driving  at  an  excessive  rate  of  speed  in  view 
of  the  fact  that  he  was  not  familiar  with  the  road,  this  being  his 
first  trip  over  it,  and  in  view  also  of  the  sharp  curve,  which  could 
be  seen  at  a considerable  distance.  He  had  ample  time  to  reduce 
his  speed  so  as  to  keep  his  car  under  control,  and  had  he  done  so 
he  could  have  avoided  the  accident. 

I,  therefore,  find  that  the  plaintiff  was  guilty  of  contributory 
negligence. 

As  a result  of  the  accident  the  plaintiff  suffered  a fracture  of 
his  left  arm  and  was  confined  to  the  hospital  for  five  days.  He  was 
off'  work  for  seven  or  eight  weeks,  for  which  he  claimed  a loss  of 
$50  for  eight  weeks.  His  hospital  and  medical  bills  amounted  to 
$288.10.  The  repairs  to  his  car  and  the  bill  for  towing  the  same 
amounted  to  $46.15,  so  that  the  actual  loss  to  the  plaintiff  was 
$734.25.  Undoubtedly  he  suffered  considerable  pain,  and  the 
medical  evidence  was  to  the  effect  that  he  would  not  recover  the 
full  use  of  his  left  arm  for  some  time.  I would  assess  his  damages 
at.  $1,200. 

As  the  findings  are  that  there  was  negligence  on  the  part  of  the 
defendant  corporation  which  caused  the  accident  and  that  the 
plaintiff  was  guilty  of  contributory  negligence,  it  becomes  neces- 
sary to  apportion  the  respective  degrees  of  fault  as  between  the 
plaintiff  and  defendants.  In  the  circumstances  of  this  case  I do 
not  think  that  I could  with  certainty  apportion  the  respective 
degrees  of  fault,  so  that  the  Contributory  Negligence  Act,  E.S.O. 
1927,  ch.  103,  sec.  3,  will  apply  and  the  plaintiff’s  damages  recov- 
erable against  the  defendants  will  be  fixed  at  $600. 

I have  considered  it  desirable  to  deal  with  the  foregoing  aspects 
of  the  case  in  order  that  all  the  issues  may  be  adjudicated  upon. 
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before  coming  to  a consideration  of  the  defence  most  strongly 
relied  on  by  the  defendant  municipality,  namely,  the  failure  of 
the  plaintiff  to  serve  the  notice  required  by  sec.  469  of  the  Muni- 
cipal Act,  E.S.O.  1927,  ch.  233,  within  the  time  thereby  specified. 

As  already  stated,  the  accident  happened  on  the  9th  August, 
1929,  and  the  plaintiff  was  on  the  same  day  taken  to  the  hospital, 
where  he  remained  for  five  days.  He  was  then  removed  to  his 
home,  but  was  not  confined  to  his  room,  being  able  to  walk  about, 
although  he  states  that  he  was  suffering  great  pain.  On  the  21st 
August  the  plaintiff  consulted  his  solicitor,  who  prepared  a notice 
under  the  provisions  of  the  Municipal  Act  relating  thereto.  The 
plain  tiff  drove  out  to  the  residence  of  the  clerk  of  the  townshq'- 
and  personally  served  this  notice. 

There  was  no  suggestion  that  the  defendant  corporation  had 
been  prejudiced  in  the,  slightest  way  by  reason  of  the  notice  not 
being  served  within  the  ten  days  required  by  the  statute,  hut  it  was 
contended  on  the  part  of  the  defendants  that  the  plaintiff  had  not 
shewn  any  reasonable  excuse  for  his  failure  to  serve  the  notice 
within  the  time  specified,  and  it  falls  to  be  decided  whether  or  not 
such  reasonable  excuse  has  been  shewn. 

The  authorities  are  not  entirely  in  harmony  as  to  what  con- 
stitutes reasonable  excuse. 

In  City  of  Kingston  v.  Drennan  (1897),  27  'Can.  S.C.E.  46, 
the  trial  Judge  held  that  there  was  reasonable  excuse,  and  the 
Supreme  Court  upheld  that  finding.  Sedgewick,  J.,  in  his  judg- 
ment, at  p.  61,  says:  ^^The  rule  is  universal  however  that  when 

a statute  gives  a judge  discretion  to  do  a particular  act  his  decision 
ivill  not  be  interfered  with  by  an  appellate  court  unless  he  has 
made  a palpable  mistake  or  has  acted  upon  a manifestly  erroneous 
principle. It  should,  however,  be  pointed  out  that  in  that  case 
the  plaintiff  was  in  the  hospital  24  weeks,  and  that  during  the  first 
thirty  days,  the  time  within  which  the  notice  under  the  then 
existing  statute  should  have  been  given,  he  endured  great  physical 
pain,  so  that  the  facts  in  that  case  are  distinguishable  from  those 
of  the  present  case. 

The  plaintiff^s  counsel  also  relied  on  the  decision  in  Morrison 
V.  City  of  Toronto  (1906),  12  O.L.E.  333.  A reference  to  the 
report  in  that  case  will  shew  that  the  plaintiff  was  confined  in  the 
hospital  for  three  weeks  after  the  accident,  during  two  of  which  he 
was  obliged  to  remain  in  bed,  his  condition  being  such  that  he  was 
mentally  incapable  of  giving  the  notice  of  the  accident  required 
by  the  statute.  In  those  circumstances  the  trial  Judge  held  that 
a reasonable  excuse  had  been  shewn. 


Wright,  J. 

1930. 

Bisseix 

V. 

Township 

OF 

Rochester. 


314 


OXTAPJO  LAW  EEPOETS. 


Wright,  J. 

1930. 

Bisseix 

V. 

Township 

OF 

Rochester. 


[vOL. 


The  plaintiff’s  counsel  also  referred  to  the  case  of  Howard  v. 
South  Vancouver^  [1924]  4 D.L.E.  257.  That  case  is  authority 
for  the  proposition  that  where  the  municipality  is  not  prejudiced 
by  the  failure  of  the  party  injured  to  give  the  notice  within  the 
time  required  by  the  statute  the  Court  ought  to  be  astute  in  finding 
reasonable  excuse.  The  dicta  of  Anglin,  J.  (now  Chief  Justice 
Anglin  of  the  Supreme  Court  of  Canada)  in  O' Connor  v.  City  of 
Hamilton  (1904),  8 O.L.E.  391,  at  p.  396,  are  cited  with  approval. 

Counsel  for  the  defendants  relies  strongly  on  the  decision  in 
O'Connor  v.  City  of  Hamilton  (1905),  10  O.L.E.  529,  and  I am 
of  opinion  that  the  decision  in  that  case  supports  his  contention. 

Another  case  that  is  helpful  is  Fuller  v.  City  of  Niagara  Falls 
(1920),  48  O.L.E.  332.  In  that  case  the  Appellate  Division  up- 
held the  judgment  of  the  trial  Judge,  who  dismissed  the  action 
owing  to  the  failure  of  the  plaintiff  to  give  the  notice.  The  late 
Sir  W.  E.  Meredith,  C.J.O.,  at  p.  340,  points  out  that  in  that 
case  the  injury  was  from  the  first  a serious  one,  and  therefore 
there  could  have  existed  in  the  mind  of  the  plaintiff  no  doubt 
that  she  would  make  a claim  for  compensation  at  some  time,  and 
that  the  plaintiff  failed  to  bring  her  case  within  the  rule  referred 
to  in  some  of  the  cases  cited. 

In  Wallace  v.  City  of  Windsor  (1916),  36  O.L.E.  62,  the 
Appellate  Division  was  equally  divided,  but  in  the  result  the  judg- 
ment of  Middleton,  J.,  was  upheld.  That  learned  Judge  held 
that  it  could  not  be  said  that  the  plaintiff  was  in  any  such  condi- 
tion as  to  be  incapable  of  considering  her  situation  except  as  a 
sufferer;  and  that,  I think,  aptly  describes  the  situation  here. 

Another  case  similar  in  some  of  its  features  to  the  case  at 
bar  is  Anderson  v.  City  of  Toronto  (1908),  15  O.L.E.  643,  where 
the  late  Chancellor  Boyd  adopts  the  view  taken  by  the  trial  Judge 
in  Morrison  v.  City  of  Toronto,  that  a sufficient  excuse  exists  if  the 
nature  of  the  injury  is  such  as  to  cause  the  plaintiff  to  become 
for  the  time  incapable  of  considering  his  situation  except  as  a 
sufferer.  He  further  states  that  there  was  nothing  in  the  case 
under  consideration  to  shew  that  the  injured  party  was  so  affected 
or  prostrated  that  he  was  physically  or  mentally  incapacitated 
from  giving  the  notice  or  directing  that  it  should  be  given. 

Egan  v.  Township  of  Saltfleet  (1913),  29  O.L.E.  116,  has 
some  features  similar  to  those  in  the  present  case.  The  trial  Judge 
there  held  that  the  failure  to  give  notice  prevented  the  plaintiff 
from  recovery,  and  this  judgment  was  upheld  by  the  Appellate 
Division.  The  condition  of  the  plaintiff  in  that  case  is  stated 
by  the  late  Sir  William  Meredith,  C.J.O.,  at  p.  118,  as  follows: 
^^For  upwards  of  two  weeks  there  was  nothing  in  the  physical  con- 
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dition  of  the  appellant  to  prevent  his  complying  with  the  require- 
ments of  the  statute,  and  there  was  nothing  done  by  the  respondent 
which  misled  the  appellant/^ 

Another  case  in  point,  which  was  not  cited  on  the  argument, 
is  FaugU  v.  The  King  (1927),  32  O.W.K  327,  in  which,  at  p.  328, 
Mr.  Justice  Kelly,  in  delivering  judgment  holding  that  there  was 
no  reasonable  excuse,  makes  the  following  statement  as  to  the 
evidence:  ^^There  was  nothing  to  indicate  that  the  Crown  was 

prejudiced  in  its  defence ; but  it  was  not  shewn  that  either  of  the 
plaintiffs'  was,  during  the  ten  days^  incapable  of  discussing  busi- 
ness affairs  or  was  in  any  way  incapacitated  from  giving  instruc- 
tions for  the  notice.’^ 

There  were  other  cases  cited  by  counsel  on  the  argument,  but 
I think  the  foregoing  are  the  most  instructive. 

It  is  exceedingly  difficult  to  lay  down  any  general  rule,  as  the 
circumstances'  in  each  particular  case  must  in  the  last  analysis  be 
the  guide  to  the  decision,  but  I venture  to  suggest  that  if  there 
is  any  principle  to  be  extracted  from  the  decisions,  it  is  that  to 
constitute  reasonable  excuse  there  must  be  such  incapacity,  either 
mental  or  physical,  on  the  part  of  the  injured  party,  as  to  incapa- 
citate him  from  discussing  business  affairs  or  from  being  able  to 
give  instructions  for  the  notice. 

In  the  present  case  the  plaintiff  admitted  that  after  he  was 
removed  from  the  hospital  he  was  walking  around  his  house  some 
hours  each  day  and  that  he  had  a telephone  available.  It  is  worthy 
of  note  that  on  the  twelfth  day  after  the  accident  he  was  able  to 
go  down  to  his  solicitor’s  office  and  consult  him  and  drive  out 
some  distance  to  serve  the  notice  on  the  clerk  of  the  defendant 
township. 

In  view  of  all  the  circumstances  of  the  case,  I am  of  the 
opinion  that  the  plaintiff  has  failed  to  shew  reasonable  excuse 
for  failure  to  comply  with  the  requirements  of  the  statute  as  to 
the  giving  of  the  notice,  and  it  follows  that  the  plaintiff’s  action 
must  be  dismissed,  but  without  costs. 


[WRIGHT,  J.] 

Bia.yley  V.  Trusts  and  Gtuarantee  Co.  Ltd. 

Evidence — Action  against  Executors  of  Deceased  Person — Corrohora- 
tion — Evidence  Act,  B.8.0.  1927,  ch.  107,  sec.  11 — Circumstances 
A0ording  Corrot) oration — Evidence  Meeting  Defence  Set  up  hy 
Defendants. 

The  plaintiff  (a  real  estate  agent)  sued  the  executors  of  a deceased 
person  for  the  amount  of  a commission  upon  an  exchange  of  prop- 
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erties  effected  between  the  deceased  and  one  C.  The  defendants 
alleged  that  the  plaintiff  was  disentitled  to  receive  a commission 
because  he  had  entered  into  an  agreement  with  C.  whereby  the 
latter  was  also  to  pay  him  a commission,  and  had  not  disclosed  the 
arrangement  to  the  deceased.  The  plaintiff  testified  that  before  the 
transaction  was  closed  he  had  informed  the  deceased  that  he  was 
getting  a commission  from  C.  The  making  of  the  agreement  for 
commission  with  the  deceased  being  corroborated: — 

Held,  that,  if  the  plaintiff  in  presenting  his  own  case  furnishes  cor- 
roborative evidence  sufficient  to  satisfy  the  requirements  of  sec.  11 
of  the  Evidence  Act,  he  is  not  required  to  furnish  evidence  cor- 
roborative of  his  own  testimony  given  in  meeting  a defence. 

The  corroboration  which  the  statute  requires  is  not  corroboration  of 
every  material  fact  which  is  required  to  be  proved  in  order  to 
entitle  the  party  to  succeed,  but  only  of  such  material  facts  as  lead 
to  the  conclusion  that  the  testimony  of  the  party  is  true. 

McGregor  v.  Gurry  (1914),  31  O.L.R.  261,  followed. 

In  the  present  case,  there  were  circumstances  which  corroborated  the 
testimony  of  the  plaintiff  as  to  the  knowledge  of  the  deceased  that 
the  plaintiff  was  getting  a commission  from  C. — and  corroboration 
may  be  afforded  by  circumstances. 


An  action  brought  by  a real  estate  agent  to  recover  from  the 
executors  of  Eugene  T.  Mailloux,  deceased,  a commission  upon  an 
exchange  of  properties. 


The  action  was  tried  before  Wright,  J.,  without  a jury,  at 
Sandwich. 

J.  E.  Zeron,  for  the  plaintiff. 

W.  D.  Roach,  for  the  defendants. 

March  26.  Wright,  J. : — This  is  an  action  brought  by  the 
plaintiff,  a real  estate  agent  at  Windsor,  to  recover  commission 
from  the  executors  of  the  last  will  and  testament  of  Eugene  T. 
Mailloux,  deceased. 

In  July,  1929,  the  testator  entered  into  an  agreeiAent  with  Mr. 
David  A.  €roll,  of  Windsor,  for  the  exchange  of  certain  properties 
in  that  city.  The  deceased  had  employed  the  plaintiff  in  the 
negotiations,  and  he  was  also  employed  by  Mr.  Croll.  When  the 
agreement  of  exchange  was  signed,  the  deceased  entered  into  an 
agreement  in  writing  to  pay  the  plaintiff  a commission  of  2 per 
cent,  on  the  price  at  which  his  property  was  placed,  namely 
$70,000,  which  would  make  the  commission  $1,400.  Of  this 
amount  $250  was  paid. 

During  the  course  of  the  negotiations  it  was  found  that  there 
W'as  a misdescription  of  some  of  the  property  which  was  stated  in 
the  agreement  to  be  owned  by  Mr.  Croll,  but  the  mistake  was 
rectified  and  negotiations  for  the  completion  of  the  purchase  were 
continued  up  to  September,  1929.  The  testator  met  his  death  by 
drowning  on  the  28th  July,  1929,  and  after  his  death  it  was  dis- 
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covered  that  he  was  a joint  tenant  of  the  property  only,  his  wife, 
Annie  Maillonx,  being'  the  other  joint  tenant,  and  it  was  stated 
that  she  declined  to  carry  ont  the  agreement  of  exchange. 

The  plaintiff  had  performed  everything  on  his  part  necessary 
to  entitle  him  to  be  paid  his  commission. 

The  defence  set  np  in  the  pleadings  was  that  the  plaintiff  had 
never  procured  a purchaser  ready,  able,  and  willing  to  complete 
the  purchase,  but  the  evidence  at  the  trial  disproved  this  allega- 
tion, and  it  was  practically  admitted  by  counsel  for  the  defendants 
that  this  branch  of  the  defence  failed. 
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At  the  trial,  however,  counsel  for  the  defendants  obtained 
leave  to  amend  their  statement  of  defence  by  alleging  as  a defence 
that  the  plaintiff  was  disentitled  to  receive  any  commission  on 
account  of  the  fact  that  he  had  entered  into  an  agreement  with 
Mr.  Croll,  the  other  party  to  the  exchange,  whereby  the  latter  was 
to  pay  him  a commission  of  $600,  and  had  not  disclosed  this 
arrangement  to  the  deceased  Eugene  T.  Maillonx  at  the  time  of 
the  agreement,  or  before  the  execution  of  the  agreement  to  pay  the 
plaintiff  a commission. 

The  plaintiff  testified  that  before  the  deal  was  closed  he  bad 
informed  the  deceased  that  he  was  getting  a commission  of  $600 
from  Mr.  Croll.  He  further  testified  that  this  was  the  reason  why 
the  commission  payable  by  the  deceased  was  fixed  at  2 per  cent, 
instead  of  3 per  cent.,  the  usual  rate. 

I accept  the  evidence  of  the  plaintiff  that  he  informed  the 
deceased  of  the  agreement  with  Mr.  Croll  for  the  payment  by  the 
latter  of  commission,  when  or  before  the  agreemeilt  sued  on  was 
made. 

Upon  the  argument  the  questions  in  issue  narrowed  down  to  a 
single  point,  viz.,  whether  or  not  corroboration  was  required  of  the 
plaintiff’s  evidence  that  he  had  informed  the  deceased  of  the 
arrangement  as  to  commission  with  Mr.  Croll,  the  other  party  to 
the  agreement. 

There  was  no  question  that  the  plaintiff’s  evidence  as  to  the 
agreement  to  pay  the  commission  was  amply  corroborated,  within 
the  Evidence  Act,  R.S.O.  1927,  ch.  107,  sec.  11,  and  this  was  not 
at  all  disputed  by  counsel  for  the  defendants,  but  he  contended 
that  it  was  necessary  for  the  plaintiff  to  produce  corroborative 
evidence  on  every  issue  raised  between  the  parties,  whether  in 
support  of  his  claim  or  in  meeting  any  defence  set  up  by  the 
defendants.  He  relied  strongly  on  the  decision  of  the  First  Divi- 
sional Court  in  Elgin  v.  Stuhhs  (1928),  62  O.L.R.  128,  and 
Thompson  v.  Coulter  (1903),  34  Can.  S.C.R.  261. 
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There  may  be  some  dicta  in  these  cases  which  support  the 
defendants’  argument,  but  I think  a careful  reading  of  them  will 
shew  that  in  neither  case  did  the  Court  intend  to  hold  that  every 
tact  necessary  to  entitle  the  plaintiff  to  succeed  requires  corrobora- 
tion. 

In  Elgin  v.  Stubhs,  Mr.  Justice  Hodgins,  who  delivered  the 
judgment  of  the  Court,  says  at  p.  135: — 

think  the  reasonable  conclusion  from  these  judgments, 
having  regard  to  the  language  used  in  the  Bastardy  case,  which 
is  almost  in  the  words  of  our  statute,  is  that  the  corroborating 
evidence  must  be  of  some  fact  essential  to  the  success  of  the  plain- 
tiff in  obtaining  a verdict,  judgment,  or  decision  in  his  favour, 
though  it  is  not  required  that  all  such  facts  must  be  corroborated.” 
In  Thompson  v.  Coulter,  at  p.  263,  Killam,  J.,  in  delivering 
the  judgment  of  the  Court,  says : — 

"In  my  opinion  this  enactment”  (referring  to  the  Ontario 
Evidence  Act)  "demands  corroborative  evidence  of  a material 
character  supporting  the  case  to  be  proved  by  such  ^opposite  or 
interested  party’  in  order  to  entitle  him  to  a Verdict,  judgment 
or  decision’  ...  At  the  same  time  the  corroborating  evidence 
need  not  be  sufficient  in  itself  to  establish  the  case.” 


The  only  case  which  I can  find  where  the  exact  point  raised  in 
this  case  has  been  discussed  is  McGregor  v.  Curry  (1914),  31 
O.L.E.  261.  In  that  case  a very  similar  question  was  raised  for 
decision.  There  the  plaintiff’s  evidence  as  to  the  agreement  was 
corroborated,  but  it  was  sought  to  defeat  his  claim  by  shewing  that 
he  had  been  guilty  of  laches  in  bringing  his  action.  To  this 
defence  he  gave  an  explanation  which  was  not  corroborated,  but 
the  Court  held  that,  notwithstanding  the  lack  of  corroboration  of 
this  explanation,  his  evidence  could  be  accepted  and  acted  upon. 
The  dictum  of  the  late  Sir  W.  E.  Meredith,  C.J.O.,  at  p.  270,  is 
particularly  applicable  to  the  discussion  here.  The  learned  Chief 
Justice  there  summarised  the  situation  as  follows  : — 


"The  testimony  of  the  respondent  as  to  the  reasons  for  the 
delay  was  not  corroborated  by  other  testimony;  but,  in  my  opinion, 
it  was  not  necessary  that  it  should  have  been,  as  his  testimony 
as  to  the  main  question,  the  making  of  the  agreement,  was  so 
corroborated,  and  the  corroiboration  which  the  statute  requires  is 
not  corroboration  of  every  material  fact  which  is  required  to  be 
proved  in  order  to  entitle  the  party  to  succeed,  but  only  of  such 
material  facts  as  lead  to  the  conclusion  that  the  testimony  of  the 
party  is  true.” 


At  pp. 


272  and  273,  Mr.  Justice  Hodgins  deals 


with 


or  dis 
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cusses  the  very  question  now  in  ^e^new.  He  states  his  opinion  as  Weight,  J. 
follows : — 19i30. 

^^The  statute  prevents  recovery  upon  the  evidence  of  the  oppo- 
site  party  alone  ^unless  such  evidence  is  corroborated  by  some  v. 
other  material  evidence/  As  the  respondent  has  proved  a contract 


and  properly  corroborated  his  evidence,  he  would  be,  primd  facie.  Guarantee 
entitled  to  succeed.  Is  that  not  all  the  statute  requires  ? As  the 
statute  has  been  construed  in  the  cases  upon  the  subject,  corro- 
borative evidence  is  not  required  as  to  every  fact  necessary  to 
rnable  the  opposite  party  to  recover.  It  is  enough  if  sufficient 
relevant  facts  and  circumstances  appear,  which  tend  to  prove  that 
the  evidence  relied  on  for  recovery  is  true,  or  probably  true,  in 
some  material  particular.  . . . But  the  respondent's  whole 

testimony,  both  in  proof  of  his  claim  and  in  disproof  of  the 
defence,  is  the  evidence  upon  which  he  recovers.  Applying  the 
cases  referred  to,  if  any  part  of  that' whole  evidence  is  corrobor- 
ated the  statute  is  satisfied.  ...  If  not  it  would  seem  a great 
injustice,  wffiere  a case  is  proved  and  sufficiently  corroborated,  if 
the  person  thus  establishing  liability  is  disabled  from  meeting  a 
defence  which  only  arises  upon  the  assumption  that  such  liability 
is  established  by  the  corroborative  evidence.  I do  not  think  the 
statute  requires  or  authorises  that  handicap.  If  a plaintiff  proved 
his  case  on  a promissor^^  note  against  a party  deceased,  by  corro- 
borative evidence,  and  the  defence  made  was  that  it  was  paid,  it 
would  be  monstrous  if  the  plaintiff  could  not  give  effective  answer, 
that  the  alleged  payment  was  upon  another  debt,  without  corro- 
boration. The  essence  of  the  statute  is  that  the  Court  shall  receive 
assurance  that  the  plaintiff's  own  testimony  is  true,  by  other 
material  evidence,  and,  hawing  believed  him  in  his  original  case, 

I cannot  bring  myself  to  the  belief  that  the  Court  is  not  then  at 
liberty  to  believe  him  in  reply." 

I am  of  opinion  that  the  decision  in  McGregor  v.  Curry  con- 
cludes the  question  raised  in  this  case  in  favour  of  the  plaintiff, 
and  I take  the  effect  of  such  decision  to  be  that  if  the  plaintiff  in 
presenting  his  own  case  can  furnish  corroborative  evidence  suffi- 
cient to  satisfy  the  statute  he  is  not  required  to  furnish  evidence 
corroborative  of  his  own  testimony  in  meeting  a defence. 

In  any  event  there  are  facts  and  circumstances  in  connection  ’ 
with  the  case  at  bar  from  which  I think  corroboration  may  be 
found  as  to  the  knowledge  of  the  deceased  that  the  plaintiff  was 
receiving  a commission  from  Mr.  Croll. 

It  was  stated  in  argument  by  counsel  for  the  defendants  that 
the  deceased  Eugene  T.  Mailloux  was  a business-man  of  wide 
experience,  being  manager  of  a chain  of  stores,  and  had  several 
22 — 65 — o.L.R. 
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deals  in  real  estate  in  the  city  of  Windsor.  It  was  also  testified 
by  Mr.  Croll,  who  was  called  as  a witness  for  the  defence,  that 
the  plaintiff  had  disclosed  to  him  that  he  was  receiving  a commis- 
sion from  the  deceased  Mr.  Maillonx.  I think  from  these  facts  it 
might  reasonably  be  inferred  that  the  deceased  Maillonx  would 
know  of  the  arrangement  with  Mr.  Croll  to  pay  a commission,  and, 
as  stated  by  Mr.  Justice  Osier  in  Culverwell  v.  Birney  (1887),  14 
xi.E.  266,  at  p.  281,  ‘fit  may  be  less  difficult  in  the  case  of  an 
exchange  of  lands  to  infer  knowledge  on  the  part  of  the  vendor 
or  vendee  that  the  broker  he  employs  is  the  paid  agent  of  the 
opposite  party  and  receiving  a commission  for  making  for  that 
party  the  best  bargain  he  can,  and  the  assent  of  the  vendor  to 
employ  the  broker  on  those  conditions.’^ 

There  are  several  cases  in  which  the  principle  or  doctrine  has 
been  enunciated  that  direct  testimony  is  not  necessary  but  that 
corroboration  may  be  afforded  by  circumstances : Thompson  v. 

Coulter,  34  Can.  S.C.E.  at  p.  263;  McDonald  v.  McDonald 
(1903),  33  Can.  S.C.Pv.  145;  Creen  v.  McLeod  (1896),  23  A.E. 
676. 


It  follows  from  what  I have  already  stated  that  I am  of  the 
opinion  that  the  plaintiff  has  furnished  sufficient  corroborative 
evidence  and  is  entitled  to  succeed  on  his  claim. 

There  will  be  judgment  for  the  plaintiff  for  $1,150  and  costs. 


[APPELLATE  DIVISION.] 

1930^  City  of  Toeonto  v.  The  King. 

Miaroh  28.  Constitutional  Laio — Fines — Criminal  Code,  sec.  1036,  Proviso — Ultra 

Vires  of  Dominion  Parliament — British  North  America  Act,  secs. 

91  (27),  109. 

The  proviso  to  sec.  1036  of  the  Criminal  Code,  enacting  that  the  fines 
referred  to  therein  shall  be  paid  to  the  municipal  authority,  is  not 
within  the  powers  of  the  Parliament  of  Canada  (Latchford,  C.J., 
and  Orde,  J.A.,  dissenting). 

Meaning  of  the  word  “royalties”  in  sec.  107  of  the  British  North  Am- 
erica Act,  considered. 

Review  of  the  authorities. 

Judgment  of  Rose,  J.  (1929),  64  O.L.R.  129,  reversed. 

An  appeal  by  the  Crown,  represented  by  the  Attorney- General 

for  Ontario,  from  the  judgment  of  Eose,  J.  (1929),  64  O.L.E. 

129. 

November  22,  1929.  The  appeal  was  heard  by  Latchford, 

C.J.,  Eiddell,  Mas  ten,  Orue,  and  Fisher,  JJ.A.  . 
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Edward  Bayly,  K.C.,  and  W.  B.  Common,  for  the  appellant, 
argued  that  sec.  109  of  the  British  North  America  Act  g’Aes  to  the 
Province  the  ^hoyalties”  belonging  to  the  Province  of  Canada  at 
the  TJnion.  The  fine  in  question  was  such  a ^^royalty/^  and  con- 
sequently any  Dominion  legislation  which  attempted  to  deprive 
the  Province  of  this  fine  was  ultra  vires:  Reference  re  Wdters  and 
Water-poiuers,  [1929]  S.C.R.  200;  Rex  v.  Attorney -General  of 
British  Columhiu,  [1924]  A.C.  213;  Attorney-General  of  Ontario 
V.  Mercer  (1883),  8 App.  Cas.  767;  Dyhe  v.  Walford  (1846),  5 
Moore  P.C.  434,  70  R.R.  75. 

G.  R.  Geary,  K.C.,  and  J.  Johnson,  for  the  suppliants,  re- 
spondents, contended  that  this  fine  was  not  a “royalty,^^  but  was  a 
creature  of  the  statute.  The  creation  and  disposition  of  fines  is 
part  of  the  criminal  law,  and  so  comes  under  the  jurisdiction  of 
the  Dominion  Parliament.  When  that  Parliament  creates  a fine, 
it  is  competent  to  give  to  this  creature  such  disposition  and  direc- 
tion as  it  wishes:  Attorney-General  for  Ontario  v.  Hamiltoyi  Street 
Raihvay  Co.,  [1903]  A.C.  524,  at  p.  529. 

Bayly,  K.C.,  in  reply,  contended  that  a fine  which  was  imposed 
by  a statute  (became  a ^hoyalty,’^  and  was  the  property  of  the 
Province. 

March  28.  Latchfoed^  C.J.  : — This  appeal  is  from  the  judg- 
ment of  Rose,  J.,  rendered  on  the  23rd  April,  1929. 

The  facts  are  fully  stated  in  the  report  of  the  judgment  appear- 
ing in  64  O.L.R.  129,  and  need  not  be  repeated. 

Were  it  not  for  the  decision  of  the  Judicial  Committee  in  Rex 
V.  Attorney -General  of  British  Columbia,  [1924]  A.C.  213,  affirm- 
ing the  judgment  of  the  Supreme  Court  of  Canada,  Attorney- 
General  for  British  Columbia  v.  The  King  (1922),  63  Can.  S.C.R. 
622,  the  appeal  would  not,  I think,  present  any  serious  difficulty. 
It  was  there  held  that  the  word  ^hoyalties^^  in  sec.  109  of  the 
British  North  America  Act  is  not  limited  in  its  scope  to  the 
vords  preceding  it,  ‘^fiands,  mines,  minerals,^^  but  must  be  con- 
strued in  its  natural  sense  as  the  equivalent  in  English  of  ''jura 
regaliaS  and  therefore  included  what  were,  upon  the  admission  of 
both  the  parties  to  the  litigation,  bona  vacantia.  Their  Lordships, 
however,  declined  to  express  an  opinion  as  to  whether  the  words 
^ffielonging  to’’  in  sec.  109  mean  ^‘^already  in  fact  appropriated,” 
or  only  ^^such  as  the  Province  was  entitled  to  appropriate.”  They 
thought  it,  they  said  (p.  221),  ^'sufficient  to  observe  that  this 
question,  which  is  substantially  one  of  fact,  has  not  been  estab- 
lished in  favour  of  the  Dominion  in  the  sense  of  the  argument 
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advanced  on  its  behalf^  and  that  the  point  must  be  taken  to  have 
failed  for  the  pnrpose  of  the  present  appeal.’^ 

Their  Lordships  were  also  careful  to  confine  the  expression  of 
their  opinion  to  bona  vaamtia,  the  case  in  hand^  leaving  other 
jma  regalia  to  await  decision  till  the  cases  shonld  arise. 

The  fine  in  question  in  the  present  case  is,  I think,  one  of  the 
jura  regalia  or  ^hoyalties’’  still  awaiting  decision,  and  that  on  two 
points : Was  it  a royalty  ‘'belonging  to  the  Province  at  the  time  it 
was  imposed?^’  And,  if  so,  does  it  fall  within  the  ambit  of  sec. 
109,  as  did  the  bona  vacantia  in  the  British  Columbia  case? 

I am  of  opinion  that  the  fine,  even  if  a royalty,  is  not  a royalty 
that  was  at  any  time  ^‘belonging  to’^  the  Province. 

Its  imposition  was  pursuant  to  sec.  1035,  subsec.  2,  of  the 
Criminal  Code.  Apart  from  the  constitution  of  courts  of  criminal 
jurisdiction,  criminal  law,  in  its  widest  sense,  is  reserved  by  sec. 
91(27)  of  the  British  North  America  Act,  in  elear  and  intelligible 
words',  for  the  exclusive  authority  of  the  Dominion  Parliament. 
Such  is,  in  substance,  the  declaration  of  the  Judicial  Committee, 
as  expressed  by  the  Lord  Chancellor,  in  Attorney-General  for 
Ontario  v.  Hamilton  Street  Raihuay  Co.,  [1903]  A.C.  524,  at  pp. 
528  and  529. 

The  fine  was  not  the  result  of  any  prerogative  right  enjoyed 
by  the  Province,  but  of  the  exercise  of  a jurisdiction  restricted 
to  the  Dominion.  As  it  was  never  ^‘belonging  to’^  the  Province, 
it  did  not  fall  within  sec.  109  of  the  British  North  America  Act, 
but  was  in  my  view  as  properly  the  subject  of  Dominion  legisla- 
tion as  any  other  penalty  prescribed  in  the  enactment  of  criminal 
law.  It  therefore  seems  to  me  that  it  was  within  the  power  of  the 
Dominion  to  enact  clause  (b)  of  sec.  1036  of  the  Code  and  to 
direct  that  where,  as  in  Toronto,  the  municipal  authority  wNolly 
or  in  part  bears  the  expense  of  administering  the  law  under  which 
the  fine  was  imposed,  the  fine  shall  be  paid  over  to  the  munici- 
pality. 

Accordingly,  I think  that  the  appeal  fails,  and  that  it  should 
b'*  dismissed  with  costs. 

PiiDDELL,  J.A. This  is  an  appeal  by  the  Crown,  as  repre- 
sented by  the  Attorney-General  for  the  Province  of  Ontario, 
against  the  judgment  of  Mr.  Justice  Rose,  64  O.L.R.  129. 

There  is  no  dispute  as  to  the  facts,  historical  or  otherwise:  in 
1791,  the  Province  of  Quebec — which  itself  was  enlarged  by  the 
Quebec  Act  of  1774,  14  Geo.  III.  ch.  83  (Imp.),  beyond  the  limits 
of  the  original  Government  of  Quebec,  formed  without  delay  after 
the  formal  cession  of  Canada  by  the  Treaty  of  Paris,  1763,  so 
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as  to  take  in  wliat  is  now  the  Province  of  Ontario — was  divided  App.  Div. 
by  order  in  council  into  two  Provinces^  those  of  Upper  and  Lower  1930. 
Canada^  the  government  of  which  was  provided  for  by  the  Canada 
or  Constitutional  Act  of  1791^  3 Geo.  III.  ch.  31  (Imp.)  By 
the  LTiion  Act  of  1840,  3 & 4 Viet.  ch.  35  (Imp.),  the  two  Prov- 
inces were  united  into  the  Province  of  Canada.  In  the  seventh 
decade  of  the  last  century,  after  much  negotiation  and  discussion, 
the  statesman  of  'Canada,  in  conjunction  with  those  of  the  separate 
Provinces  of  Xova  Scotia  and  New  Brunswick,  formulated  a 
scheme  for  the  Confederation  of  these  Provinces  into  a new 
political  entity — the  admission  of  other  parts  of  British  North 
America  'being  contemplated  and,  in  part,  provided  for.  This 
scheme,  which  was  in  the  Imperial  Parliament  called,  and  which 
was  in  fact,  “a,  treaty  of  unioid’  (185  Hansard  558),  ‘‘a,  nompact 
between  the  colonies’^  (ih.  1191),  was  put  into  the  form  of  an 
Act  of  Parliament  in  order  to  make  it  legally  binding.  The 
British  North  America  Act  (1867),  30  & 31  Viet.  ch.  3 (Imp.), 
is  the  result.  Inter  alia,  the  Province  of  Canada  was  redivided 
and  two  Provinces  formed  of  its  territory,  Ontario  and  Quebec, 
corresponding  to  the  former  Provinces  of  Upper  and  Lower 
Canada. 


'Section  91  (27)  gives  the  Dominion  exclusive  powers  to  deal 
with:  ^The  Criminal  Law,  except  the  Constitution  of  'Courts  of 

Criminal  Jurisdiction,  but  including  the  Procedure  in  Criminal 
Matters.” 

Section  109  of  this  Act  reads: — 

^^All  lands,  mines,  minerals,  and  royalties  belonging  to  the 
several  Provinces  of  Canada,  Nova  Scotia,  and  New  Brunswick  at 
the  Union,  and  all  sums  then  due  or  payable  for  such  lands,  mines, 
minerals  or  royalties,  shall  belong  to  the  several  Provinces  of 
Ontario,  Quebec,  Nova  Scotia  and  New  Brunswick  in  which  the 
same  are  situate  or  arise,  subject  to  any  trusts  existing  in  respect 
thereof,  and  to  any  interest  other  than  that  of  the  Province  in 
the  same.” 


In  1922,  the  Dominion  Parliament,  in  ostensible  pursuance  of 
its  powers  contained  in  this  section,  91(27),  passed  an  Act  (12  & 
13  Geo.  V.  ch.  16)  amending  the  Criminal  Code,  which,  by  sec.  8, 
provides  as  follows : — 

^^Subsection  1 of  section  1036  of  the  said  Act  as  amended  by 
chapter  9 of  the  statutes  of  1909  is  amended  by  adding  the  follow- 
ing proviso  at  the  end  thereof : — 

^‘Provided,  however,  that  with  respect  to  the  Province  of 
Ontario  the  fines,  penalties  and  forfeitures  and  proceeds  of  estreat- 
ed recognizances  first  mentioned  in  this  section  shall  be  paid  over 
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to  the  municipal  or  local  authority  where  the  municipal  or  local 
authority  wholly  or  in  part  bears  the  expense  of  administering 
the  law  under  which  the  same  was  imposed  or  recovered.'^ 

The  full  legislation  on  this  matter  is  now  sec.  1036  of  the 
Criminal  Code,  R.S.C.  1927,  ch.  36. 

This  special  legislation,  affecting  the  Province  of  Ontario  only, 
was  passed  pursuant  to  petitions  from  numerous  municipalities  in 
this  Province,  and  was  not,  as  has  been  thought  and,  indeed,  has 
been  said  by  some,  passed  at  the  instance  of  the  Government  of 
Ontario.  Had  it  been,  it  would  make  no  difference  in  the  result,  as 
the  Crown  is  not  bound  by  estoppel.  The  reason  for  this  special 
provision  for  the  Province  of  Ontario  was  stated  in  the  House  of 
Commons  b}^  a leading  member — that  in  Ontario,  differing  from 
Quebec,  the  municipalities  build  the  court-houses  and  maintain 
them,  and  it  was  thought  right  that  the  municipalities  should  have 
this  slight  recompense  (Can.  Hansard  (1922),  vol.  III.,  p.  2832). 

The  legislation  above  stated  seems  to  have  been  acquiesced  in 
for  some  time  by  the  Province,  but  again  that  is  of  no  importance 
— Nullum  tempus  occurrit  regi — even  if  such  acquiescence  would 
be  of  any  consequence  in  the  case  of  a private  individual,  and  I 
do  not  suggest  that  it  would.  The  parties  are  not  hampered  by 
anything  technical  in  their  way  to  determine  the  rights  of  each. 
We  have  nothing  to  do  with  the  reason  of  the  legislation — the 
language  being  plain,  we  have  simply  to  determine  its  meaning 
and  see  if  the  legislation  is  within  the  ambit  of  the  powers  of  the 
enacting  body. 

The  argument  of  the  Crown  is  very  clear — the  British  North 
America  Act  expressly  gives  to  the  Province  the  ‘"'Royalties 
belonging  to  the  . . . Province  of  Canada  . . . at  the 

Union,^’  and  goes  on  to  provide  that  "all  sums  then  due  and  pay- 
able for  . . . royalties  shall  belong  to  the  Province  of  Ontario 

. . . if  "the  same  are  situate  or  arise^^  there.  Then  it  is 

claimed  (1)  that  fines  of  this  kind  come  within  the  meaning  of 
the  word  "Royalties,"’^  and  that  (2)  they  belonged  to  the  Province 
of  Canada  at  the  Union — consequentl}q  it  is  argued  that  the 
Dominion  Parliament  has  attempted  to  take  away  the  property  of 
the  Province.  If  this  were  so,  admittedly  the  legislation  would 
be  invalid. 

The  learned  trial  J udge  finds  that  a fine  imposed  in  a criminal 
case  is  a Jus  Regale,  a "Royalty,"’^  and  as  to  that  I think  there 
cannot  be  the  slightest  question;  and,  indeed,  had  there  been  any 
necessity  to  do  so,  he  might  have  gone  further  and  found  that  a 
fine  in  a civil  case  also  comes  within  the  meaning  of  the  words — 
the  old  Year  Books  are  full  of  cases  in  which  one  party  or  the 
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other  in  a civil  case  is  made  to  pa}^  a hue  to  the  King,  for  failure  App.  Div. 

to  prove  a case  or  to  proceed  with  it,  or  bringing  a useless  action  1930. 

or  defending  one  that  is  defenceless,  etc.,  etc.;  generally,  indeed, 

the  tine  for  the  party  “in  misericordiaf'  was  only  dim.m.,  half  a Toronto 

mark,  6s.  hut  even  6s.  8d.  was  a lot  of  money  six  centuries 

ago.  _ — — 

The  next  question  is  whether  the  word  ‘^^Eo3ralties’^  covers  only  J-A. 

concrete  moneys  accrued  due  at  the  time  of  the  Union,  or  does  it 
mean  also  the  right  to  receive  moneys  of  a certain  character  as 
and  when  they  become  due  ? Even  independently  of  authority,  I 
should  think  it  clear  that  the  word  is  not  confined  in  its  meaning 
to  concrete  moneys  already  accrued  due,  but  includes  the  right  to 
moneys  of  this  character  as  and  when  they  accrue  due  from  time 
to  time ; the  section  quoted  makes  a provision  for  what  has  already 
accrued  due,  and  the  provision  we  are  now  considering  is  addi- 
tional. But  whatever  doubt  there  might  otherwise  have  been  is 
dissipated  by  the  decisions  of  the  Judicial  Committee  in  Attorney- 
General  of  Ontario  v.  Mercer,  8 App.  Cas.  767,  and  Rex  v.  Attor- 
ney-General of  British  Colwmhia,  [1924]  A.C.  213. 

These  views  are  in  accord  with  those  of  the  learned  trial 
judge;  and  his  judgment  is  to  be  supported  in  these  respects.  It 
is,  I think,  clear  that  a fine  imposed  in  a criminal  proceeding  is 
within  the  meaning  of  the  word  ‘^^Eoyalties’^  in  the  Act,  and  that 
the  word  goes  so  far  as  to  include  the  right  to  receive  a fine,  as  and 
when  imposed. 

The  learned  Judge,  however,  decides  that  this  right  was  not 
a.  right  belonging  to  the  Province  of  Canada  at  the  time  of  the 
Union’"’ — it  is  not  contended  that  the  right  lost  its  appellation  of 
^‘Eoyalt}^,”  nor  could  it  do  so;  even  if  granted  to  another,  it  still 
retained  the  name — Dyhe  v.  Wolford,  5 Moo.  P.C.  434- — as  ^The 
King’s  Silver”  continued  to  be  paid  after  the  King  had  lost  his 
head  at  Whitehall,  and  the  money  was  payable  “to  the  State:” 

^^An  Action  at  Law  in  the  Time  of  the  Commonwealth,”  7 K.Y. 

Univ.  L.Q.  Eev.,  p.  74.  But,  while  there  is  often  much  in  a name, 
it  cannot -be  said  that  the  retention  of  the  name  ‘^^Royalty”  gives 
any  right  to  the  Province  in  itself — it  is  only  such  ^^Eoyalties”  as 
belonged  to  the  Province  of  Canada  at  the  time  of  the  Union  that 
the  Province  can  claim  as  its  own;  Mr.  Justice  Eose  (64  O.L.E. 
at  p.  131)  adopts  the  statement  of  law  in  Comyns’s  Digest,  D.  55 : 

‘"'The  King,  by  his  prerogative,  shall  have  all. fines  . . . im- 

posed for  crimes ;”  but  thinks  that,  nevertheless,  he  was  not  entitled 
to  this  kind  of  fine  at  the  time  of  the  Union;  he  cites  the  C.S.U.O^ 

1859,  ch.  118,  as  shewing  that  fines  in  certain  cases  were  not 
payable  to  the  Crov/n  in  Upper  Canada  at  the  time  of  the  Unions 
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but,  with  great  respect,  I think  that  that  is  nihil  ad  rem.  Even 
supposing  that  a statutory  direction  to  pay  the  fine  in  such  a case 
as  this  to  the  treasurer  of  the  county  or  other  person,  would  take 
the  fine  out  of  the  category  of  ‘^^Royalties  belonging  to  the  Prov- 
ince’^— and  I am  not  to  be  considered  as  agreeing  to  that  proposi- 
tion— there  is  no  such  provision  in  the  case  of  a fine  of  this 
character. 

The  statute  directs  that: — 

In  all  cases  not  otherwise  provided  for  in  which,  by  the 
criminal  law  of  England  in  force  in  Upper  Canada,  the  whole  or 
any  part  of  a fine  or  penalty  imposed  for  the  punishment  of  any 
offence  is  in  any  manner  appropriated  for  the  support  of  the  poor, 
or  to  any  parochial  or  other  purpose,  inapplicable  to  the  existing 
state  of  Upper  Canada,  such  fine  or  penalty,  or  the  part  thereof  so 
appropriated,  shall  when  received  be  paid  to  the  Treasurer  of  the 
County  or  Chamberlain  of  the  City  in  which  the  conviction  has 
taken  place,  to  be  appropriated  to  the  purposes  thereof,  and 
accounted  for  in  the  same  manner  as  the  general  rates  and  assess- 
ments levied  therein  are  applicable  and  accountable  by  law. 

^^2.  Every  fine  and  penalty  imposed  for  the  punishment  of 
any  offence  prohibited  by  any  statute  having  force  of  law  in  Upper 
Canada  only,  and  for  the  appropriation  of  which  fine  or  penalty 
no  other  provision  is  made,  and  any  duty  or  sum  of  money  and 
the  proceeds  of  any  forfeiture  by  any  such  statute  given  to  the 
Crown  shall  he  paid  into  the  hands  of  the  Receiver  Ueneral  and 
shall  form  part  of  ^The  Consolidated  Revenue  Eund.^ 

“3.  All  fines  and  penalties  imposed  upon  and  levied  in  the 
several  Uounties  in  Upper  Canada,  not  payable  to  the  Receiver 
General  or  to  any  Municipal  Corporation,  and  all  fines  upon 
Jurors  for  non-attendance  levied  therein,  shall  be  paid  to  the 
Treasurers  of  each  of  the  said  Counties  respectively,  and  shall 
form  part  of  the  fund  for  the  payment  of  Petit  Jurors.” 

The  fine  here  in  question  was  imposed  after  a conviction  for 
conspiracy  to  defraud:  Rex  v.  Jarvis  (1925),  28  O.W.N.  81.  ^^The 
criminal  law  of  England  in  force  in  Upper  Canada”  -was  ‘‘^The 
Criminal  Law  of  England,  as  it  stood  on  the  17th  day  of  Septem- 
ber in  the  year  of  our  Lord  1792  . . . as  modified  . . . 

by  any  Act  of  the  Imperial  Parliament  having  force  of  law  in 
Upper  Canada”  or  by  Canadian  statutes:  C.S.U.C.  185i9,  ch.  94, 
sec.  1. 

By  the  criminal  law  of  England  as  it  stood  on  the  17th  Sep- 
tember, 1792,  the  day  of  the  opening  of  the  first  Legislature  of 
Upper  Canada,  which  it  was  that  formally  introduced  the  English 
civil  law  into  the  Province,  leaving  the  criminal  law  of  the  former 
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Province  of  Quebec  in  force — in  those  da3'S,  a statute  had  its 
beginning  with  the  first  day  of  the  enacting  Parliament  unless 
otherwise  stated  in  the  statute  itself — this  criminal  law  being 
practically  the  same  as  the  English  criminal  law,  as  the  Quebec 
Act  of  1774  changed  only  the  law  in  civil  cases,  leaving  the 
English  law  as  introduced  by  the  Royal  Proclamation  of  1763  in 
full  force. 

On  the  17th  September,  1792,  conspiracy  to  defraud  was  a 
Common  Law  olfence — Russell  on  Crimes,  8th  ed.,  pp.  171  sqq.,  and 
cases  cited — the  statutes  dealing  with  conspiracy  being  directed 
against  quite  another  class  of  offences:  (1300)  28  Edw.  I.,  St.  3, 
ch.  10;  (1305)  33  Edw.  I.,  iSt.  2;  do.,  do.,  St.  3;  (1420)  7 Hen.  V.; 
(1548)  2 & 3 Edw.  VI.  ch.  15.  This  Common  Law  crime  was 
punishable  by  fine  and  imprisonment,  and  there  was  no  provision 
in  the  English  law  that  the  fine  or  any  part  of  it  should  be  ^^appro- 
priated for  the  support  of  the  poor,  or  to  any  parochial  or  other 
purpose^^ — accordingly  this  offence  does  not  come  within  sec.  1 
of  the  statute  quoted. 

Whether  it  comes  within  sec.  2 is  wholly  immaterial — it  does 
not,  in  fact — if  it  comes  within  this  section,  the  fine  is  payable  to 
the  Receiver-General  for  the  King  (Queen)  ; if  not,  it  is  unpro- 
vided for,  and  the  Common  Law  rule  applies,  that  the  fine  goes  to 
the  King  (Queen). 

It  follows  that,  at  the  time  of  the  Union,  the  fine  for  this 
offence  went  to  the  King,  that  is,  in  Canada,  to  the  Public  Trea- 
sury: it  was  a Jm  Regale,  the  right  to  receive  it  a ‘^‘^Royalty 
and  this  right  is  the  property  of  the  Province,  which  cannot  be 
taken  away  from  the  Province  by  the  Dominion. 

If  the  disposition  of  a fine  comes  within  the  words  in  sec. 
91  (27)  ^^The  Criminal  Law,^^  at  aU,  these  words  must  be  read 
as  limited  by  the  provision  giving  ^^Royalties^^  as  property  to  the 
Province. 

I cannot  think  that  because  ^^Royalties’^  of  much  the  same 
character  as  fines,  in  another  class  of  offences,  are  given  to  others, 
the  Dominion  is  therefore  empowered  to  take  away  this  property 
from  the  Province.  I would  allow  the  appeal  with  costs  here  and 
below. 

Hasten,  J.A.  : — Appeal  by  the  Crown,  represented  by  the 
Attorney- General  for  Ontario,  from  a judgment  of  Rose,  J.,  dated 
the  23rd  April,  1922,  by  which  it  was  adjudged  that  a certain  fine 
amounting  to  $60,000  imposed  on  one  found  guilty  of  conspiracy 
to  defraud,  and  paid  to  the  Registrar  of  the  Supreme  Court  and 
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by  him  to  the  Provincial  Treasurer  of  Ontario.  Avas  the  property  of 
the  respondents^  the  Corporation  of  the  City  of  Toronto. 

As  stated  by  the  learned  trial  Judge,  there  is  only  one  ques- 
tion for  determination,  viz.,  Avhether  it  Avas  Avithin  the  poAver  of 
Parliament  of  Canada  to  enact  that  the  fines  referred  to  in  the 
proviso  to  sec.  1036  of  the  Criminal  Code,  should  be  paid  to  the 
municipal  authority. 

The  sentence  imposing  the  fine  in  question  Avas  pronounced 
on  the  24th  October,  1924,  and,  as  varied,  Avas  affirmed  by  a Divi- 
sional 'Court  on  the  23rd  day  of  March,  1925.  On  those  dates  the 
statutory  provisions  Avhich  had  been  enacted  by  the  Parliament 
of  Canada,  and  by  the  Legislature  of  Ontario,  respectively,  read 
as  folloAvs: — 

Section  1036  of  the  Criminal  Code,  E.S.C.  1906,  ch.  146,  as 
amended  prior  to  1924,  enacts  that: — 

‘^AVhenever  no  other  provision  is  made  by  any  laAv  of  Canada 
for  the  application  of  any  fine,  penalty  or  forfeiture  imposed  for 
the  violation  of  any  laAv  or  of  the  proceeds  of  an  estreated  recog- 
nizance, the  same  shall  be  paid  over  by  the  magistrate  or  officer 
receiving  the  same  to  the  treasurer  of  the  Province  in  which  the 
same  is  imposed  or  recovered,  except’^  (here  folloAV  certain  excep- 
tions not  material  to  this  case). 

“Provided,  hoAvever,  that  Avith  respect  to  the  Province  of 
Ontario,  the  fines,  penalties  and  forfeitures  and  proceeds  of 
estreated  recognizances  first  mentioned  in  this  section,  shall  be 
paid  over  to  the  municipal  or  local  authority  AAdiere  the  municipal 
or  local  authority  Avholl}''  or  in  part  bears  the  expense  of  admin- 
istering the  laAV  under  Aidiich  the  same  was  imposed  or  recovered.^^ 

(It  is  common  ground  that  the  respondent  corporation  bears 
in  part  the  expense  of  administering  the  law  under  AAffiich  the  fine 
in  question  was  imposed). 

The  Pines  and  Forfeitures  Act,  E.S.O.  1914,  ch.  99,  sec.  5, 
I'roAudes'  that: — 

“Every  pecuniary  fine  and  penalty  imposed  for  a contraven- 
tion of  any  statute  in  force  in  Ontario  and  the  proceeds  of  every 
forfeiture  imposed  and  given  to  the  CroAAm  by  any  such  statute 
shall,  Avhere  the  disposal  thereof  is  within  the  power  of  this  Legis- 
lature, and  except  so  far  as  other  provision  is  made  in  respect 
thereto,  be  paid  to  the  Treasurer  of  Ontario  and  shall  form  part 
of  the  Consolidated  Eevenue  Eund.’^ 

Ho  amendments  AA^ere  made  to  the  aboA’e  section  from  1914 
until  1926. 

These  enactments  are  in  conflict  and  raise  the  question,  in  the 
present  appeal,  Avhich  of  them  is  cohstitutionally  valid? 
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On  the  part  of  the  appellant,  the  Attorney-General  for  Ontario,  App.  Div. 
the  contention  is  made  that  fines  are  royalties,  and  that  under  sec.  1930. 
109  of  the  British  North  America  Act  all  royalties  to  which  the 
Provinces  of  Canada  were  entitled  at  the  time  of  Confederation  Toronto 
passed,  according  to  their  location,  to  the  Province  of  Ontario  ^heKing. 

or  to  the  Province  of  Quebec;  that  sec.  109  under  the  term  

^“^royalties^^  gives  to  the  Province  of  Ontario  the  right  and  prop- 
erty  not  only  in  fines  then  imposed  and  uncollected,  but  in  all 
future  fines,  and  that  legislation  on  the  part  of  the  Dominion 
Parliament  attempting  without  compensation  to  deprive  the  Prov- 
ince of  Ontario  of  the  right  so  conferred  upon  it  by  sec.  109  is 
ultra  vires.  Consequently,  that  the  fine  in  question  passed  to  the 
Crown  for  Ontario,  and  under  the  statute  above  quoted  it  is  prop- 
erly allocated  and  paid  into  the  Consolidated  Revenue  Fund  of 
the  Province  of  Ontario. 

For  the  suppliants,  the  Corporation  of  the  City  of  Toronto,  it 
is  contended  not  only  that  the  criminal  law  in  its  widest  sense 
embraces  the  creation  of  fines  and  the  prescrihing  of  the  penalty 
to  be  imposed,  but  also  that  in  creating  a fine,  with  its  incidents, 
the  Parliament  of  Canada  has  the  power  as  part  of  its  criminal 
Jurisdiction,  and  as  one  of  the  incidents  of  an  offence  so  created, 
to  determine  that  a fine  levied  under  it  shall  go  to  one  of  the 
King’s  subjects  instead  of  to  the  Crown  itself. 

To  this  contention  the  answer  of  the  iCrown  in  the  right  of  the 
Province  was  that  the  criminal  law  goes  only  to  the  creation  of  a 
new  offence,  and  the  prescribing  of  the  penalty;  in  other  words 
conferring  on  the  Court  the  power  to  impose  a fine  for  the  offence, 
and  that  having  established  the  offence  and  prescribed  the  penalty 
which  may  be  imposed,  the  power  of  the  Dominion  Parliament  is 
exhausted,  the  fine  when  imposed  in  pursuance  of  the  statute 
becomes  a royalty,  that  is  a property  right  belonging  to  the  Crown 
in  right  of  the  Province,  and  that  the  Parliament  of  Canada  has 
no  Jurisdiction  or  power  to  deprive  the  Province  of  such  royalty  in 
the  manner  here  attempted. 

The  following  are  extracts  from  the  British  North  America 
Act  relating  to  the  question  under  consideration. 

By  sec.  91,  head  (27),  exclusive  Jurisdiction  is  conferred  on 
the  Dominion  in  respect  of  “the  Criminal  Law,  except  the  Consti- 
tution of  Courts  of  Criminal  Jurisdiction,  but  including  the  Pro- 
cedure in  Criminal  Matters.” 

By  sec.  92  (13)  and  (14),  exclusive  Jurisdiction  is  conferred 
cn  the  Province  in  respect  of  ^^(13)  Property  and  civil  rights  in 
the  Province”  and  (14)  the  administration  of  Justice  in  the  Prov- 
ince, including  the  constitution,  maintenance,  and  organisation 
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of  Provincial  Courts,  both  of  civil  and  of  criminal  jurisdiction, 
and  including  procedure  in  civil  matters  in  those  Courts.’’ 

Section  102  provides  that : — 

‘^All  duties  and  revenues  over  which  the  respective  Legislatures 
of  Canada,  Xova  Scotia,  and  New  Brunswick  before  and  at  the 
union  had  and  have  power  of  appropriation,  except  such  portions 
thefeof  as  are  by  this  Act  reserved  to  the  respective  Legislatures 
of  the  Provinces,  or  are  raised  by  them  in  accordance  with  the 
special  powers  conferred  on  them  by  this  Act,  shall  form  one  Con- 
solidated Revenue  Fund,  to  be  appropriated  for  the  public  services 
of  Canada  in  the  manner  and  subject  to  the  charges  in  this  Act 
provided.*’ 

And  sec.  109  provides  that : — 

^^All  lands,  mines,  minerals,  and  royalties  belonging  to  the 
several  Provinces  of  Canada,  Nova  Scotia  and  New  Brunswick  at 
the  Union,  and  all  sums  then  due  or  payable  for  such  lands,  mines, 
minerals  or  royalties,  shall  belong  to  the  several  Provinces  of 
Ontario,  Quebec,  Nova  Scotia  and  New  Brunswick  in  which  the 
same  are  situate  or  arise,  subject  to  any  trusts  existing  in  respect 
thereof,  and  to  any  interest  other  than  of  the  Province  in  the 
same.” 

That  fines  generally  speaking  are  royalties  is  not  in  con- 
troversy. The  question  is  whether  the  term  “royalty”  as  it  appears 
in  sec.  109  is  subject  to  some  narrower  interpretation  excluding 
fines,  and,  secondly,  assuming  that  sec.  109  does  include  fines, 
whether  in  1867,  at  Confederation,  fines,  “belonged  to”  the  Crown 
in  right  of  Upper  Canada. 

I think  the  answer  to  the  first  question  is  determined  by  the 
Privy  Council  in  their  judgment  in  Rex  v.  Attorney-General  of 
British  Columhm,  [1’924]  A.C.  213.  Dealing  with  the  interpreta- 
tion of  that  section  Lord  Sumner  says  (p.  219)  that  the  argument 
for  the  Dominion  dwells  on  two  points : — 

“(1)  That  the  collocation  of  ‘'all  lands,  mines,  minerals  and 
royalties’  involves  that  rule  of  construction,  which  is  called  the 
ejusdem  generis  rule,  or,  alternatively,  that  indicated  by  saying 
nosdtur  d sociis,  so  that  the  word  ‘royalties’  must  by  construction 
be  limited  to  royalties  of  a territorial  character;  and  (2)  that  all 
these  things  thus  named  must  further  ‘belong  to’  the  Province  at 
the  time  of  the  Union  as  a condition  of  falling  to  it  under  the 
Act.” 

Referring  to  the  words  “all  lands,  mines,  minerals,  and  royal- 
ties,” he  says  (pp.  219,  220)  : — 

“The  truth  is,  that  they  constitute  a simple  enumeration,  that 
the  word  ‘all’  applies  equally  to  all  four,  and  that  it  is  in  no  case 
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limited,  except  by  the  words  belonging’  to  the  several  Provinces, 
and  the  words  might  equally  well  have  been  ‘^all  royalties,  lands', 
mines  and  minerals’  or  ‘^all  royalties,  all  lands,  all  mines  and  all 
minerals.’  . . . The  other  argnment  that  the  word  Royalties’ 

here  means  royalties' — jura  regalia — ^having  something  to  do  with 
lands  or  minerals,  and  so  noscitur  a sociis,  appears  to  beg  the 
question.” 

At  p.  220  he  concludes: — 

‘^‘'Their  Lordships  mnst  take  the  words  of  sec.  109  as  they  stand, 
and,  as  they  stand,  they  enumerate  certain  Crown  rights  the  benefit 
of  which  is  to  be  enjoyed  by  the  Provinces,  then  existing  or  under 
appropriate  legislation  thereafter  brought  within  the  ambit  of  that 
benefit,  as  British  Columbia  has  been.  By  that  enumeration  their 
Lordships,  like  other  Courts,  are  bound.” 

With  reference  to  the  interpretation  of  the  words  ^Telonging 
to”  he  says  (p.  221)  : — 

‘AYithout  expressing  any  opinion  on  the  question  whether  the 
words  belonging  to’  mean  Already  in  fact  appropriated,’  or  only 
Ruch  as  the  Province  was  entitled  to  appropriate,’  their  Lordships 
think  it  sufficient  to  oibserve  that  this  question,  which  is  substan- 
tially one  of  fact,  has  not  been  established  in  favour  of  the 
Dominion  in  the  sense  of  the  argument  advanced  on  its  behalf, 
and  that  the  point  must  be  taken  to  have  failed  for  the  purpose  of 
the  present  appeal.” 

That  case  related  to  ‘‘Iona  mcantiw’  and  was  determined  in 
favour  of  the  Province. 

In  construing  sec.  109,  I find  myself  unable  to  draw  any  dis- 
tinction between  hona  vacantia  and  fines;  and,  as  it  has  been 
determined  by  the  Privy  Council  that  hona^  vacantia  are  royalties 
within  the  true  interpretation  of  sec.  109  of  the  British  North 
America  Act,  it  follows',  in  my  opinion,  that  fines  also  are  royalties. 

The  fact  that  the  words  of  sec.  109  give  specifically  to  the 
Province  all  sums  then  due  or  payable  for  royalties  implies 
that  the  earlier  words  of  the  section,  “all  royalties,”  refer  to  some- 
thing else,  namely  a right  to  all  royalties  thereafter  accruing,  and 
the  section  appears  to  have  been  so  construed  in  the  British 
Columbia  case. 

As  I read  his  judgment,  the  learned  trial  Judge  in  the  present 
case  was  of  opinion  that,  though  fines  were  royalties,  yet  a fine 
like  that  here  in  question  did  not  at  Confederation  “belong  to” 
the  Crown  in  right  of  the  Province  of  Dpper  Canada  because  by 
the  statute  it  had  been  granted  to  others.  The  statute  which  was 
in  force  in  Upper  Canada  at  the  time  of  Confederation  was  ch.  118 
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of  C.S.U.C.  1859^  reading  as  follows  (see  the  judgment  of  Riddell, 
J.A.,  supra)  : — 

In  my  opinion,  the  statute  does  not  have  the  effect  or  produce 
the  result,  either  directly  or  indirectly,  which  is  ascribed  to  it  by 
the  learned  trial  Judge. 

‘^^Royalties^^  (otherwise  known  as  jura  regalia)  is  a word  of  wide 
signification  and  content.  It  includes,  among  other  rights  and 
privileges  of  the  Sovereign,  that  branch  of  the  prerogatives  known 
as  the  fiscal  prerogatives.  These  ancient  fiscal  prerogatives  in- 
cluded the  right  of  the  Sovereign  to  revenues  of  the  demesne  lands 
of  the  Crown,  treasure  trove,  escheats,  fines,  and  several  others. 

Of  these  sources  of  revenue,  fines  in  early  times  formd  a very 
important  part,  as  appears  from  the  history  of  the  General  Eyre 
as  detailed  in  the  lectures  of  1921  of  Bolland  on  ^^The  General 
Eyre’^  and  from  the  Year  Books. 

These  different  classes  of  jura  regalia  differ  widely  in  their 
nature  and  in  their  special  qualities  or  essential  characteristics. 
The  grant  of  a specific  escheat  to  a subject  or  the  grant  to  a sub- 
ject of  a franchise  for  a ferry  might  well  carry  by  implication,  as 
an  incident  of  the  grant,  a right  of  action  conferred  on  the  holder 
of  the  franchise  to  sue  for  the  escheated  lands  or  to  collect  ferry 
tolls  directly  and  in  person ; but,  as  it  seems  to  me,  the  nature  of 
a fine  is  such  that  it  is  not  only  highly  impracticable  but  almost 
impossible  without  clear  and  express  statutory  provision  to  vest 
in  a subject  the  right  to  sue  for  a fine  like  that  here  in  question. 

In  Chitty  on  Prerogatives  of  the  Crown,  p.  260,  it  is  said : — 

‘^On  a fine  imposed  by  K.B.  for  an  offence,  the  amount  be- 
comes, by  the  record  of  judgment,  a debt  due  to  the  King 
instanter,  and  process  may  either  issue  out  of  that  Court,  or  the 
fine  may  be  estreated  into  the  Exchequer,  and  proceedings  taken 
therein.^^ 

In  Rex  V.  Woolf  (1819),  21  R.R.  412,  2 B.  & Aid.  609,  613, 
the  defendant  had  been  found  guilty  of  a misdemeanour  and 
sentenced  to  two  years^  imprisonment,  to  pay  a fine  of  £10,000, 
and  to  be  further  imprisoned  till  the  fine  was  paid.  While  the 
defendant  was  still  in  prison  undergoing  sentence  a writ  of  levari 
facias  was  issued  to  recover  the  fine,  and  a motion  was  made  to 
set  aside  the  writ  as  unwarrantably  issued.  It  was,  however,  held 
by  the  full  Court  in  banc  that  on  pronouncement  of  sentence  and 
entry  of  judgment  the  fine  becomes  a debt  of  record  for  which 
execution  may  issue  at  the  suit  of  the  King,  and  Bayley,  J.,  in 
the  course  of  his  judgment,  says : — 

“Here  there  is  a judgment  that  the  defendant  do  pay  to  the 
King  a fine  of  a certain  sum.  By  that  judgment  the  debt  becomes 
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a debt  to  the  King,  of  record;  and  it  is  pa3'able  to  the  King 
instant  er.” 

I agree  with  the  observation  of  my  brother  Riddell  that  this 
statute  (C.S.U.C.  1859,  ch.  118)  did  not  divest  the  Crown  of  fines 
such  as  that  in  question.  In  addition,  I desire  to  point  out  that 
there  is  nothing  in  the  statute  which  expressly  or  by  implication 
gives  to  the  treasurer  of  a county  or  to  the  chamberlain  of  a city, 
or  to  the  Receiver-Greneral  of  a Province,  the  right  to  sue  a 
defendant  for  the  fines  imposed  upon  him.  The  sentence  of  the 
Court  and  the  judgment  entered  in  pursuance  of  it  remains  a 
judgment  of  record  that  the  defendant  do  pay  to  the  Croton  the 
fine  imposed.  I conclude  therefore  that  at  Confederation  in  1867 
fines  remained  royalties  belonging  to  the  Crown  in  right  of  the 
Province,  even  though  the  beneficial  interest  in  them  had  been 
granted  by  the  King,  by  and  with  the  advice  and  consent  of  the 
Legislative  Council  and  Assembly  of  Canada,  to  the  municipalities, 
or  to  the  consolidated  fund,  and  hence  that  as  a royalty  the  right 
to  a fine  passed  to  the  Crown  in  right  of  the  Province  as  its 
property. 

It  is  suggested,  however,  on  behalf  of  the  respondents,  that  the 
Dominion  Parliament,  in  the  exercise  of  its  exclusive  jurisdiction 
over  criminal  law  in  its  widest  sense,  has  power  to  create  a new 
offence  with  a new  penalty  attached  and  as  part  of  such  enactment 
to  provide  that  the  fine  shall  never  become  a royalty  of  the  Crown, 
but  shall  be  payable  directly  to  the  municipality. 

It  is  unnecessary  to  determine  the  question  so  raised,  for  con- 
spiracy to  defraud  is  not  a new  offence  nor  is  a fine  a new  penalty 
for  that  offence.  Whether  the  crime  of  conspiracy  to  defraud 
originated  at  common  law,  which  appears  to  be  the  better  opinion 
(see  1 Hawkins’  Pleas  of  the  Crown,  T46;  2 Coke’s  Inst.  561; 
and  the  decisions  in  the  United  States  of  State  v.  Buchanaml, 
(1921)  5 Harr.  & L (Md.)  317,  at  p.  336,  and  State  v.  de  Witt 
(1834),  27  Am.D.  371;  12  Corpus  Juris  542,  notes  11  and  12), 
or  whether  the  jurisdiction  arose  out  of  the  Statute  of  Edw.  I.,  is 
immaterial,  for  it  is  clear  that,  at  the  time  when  Upper  Canada 
adopted  the  criminal  law  of  England,  conspiracy  to  defraud  had 
become  a part  of  the  criminal  law  of  that  country,  and  so  became 
part  of  the  criminal  law  of  Upper  Canada. 

Then  as  to  the  penalty:  conspiracy  to  defraud  was  always  a 
misdemeanour;  as  is  said  in  Archbold’s  Criminal  Pleading,  25th 
ed.,  p.  1349,  ‘^T^bnspiracy  in  an  indictable  misdemeanour,  con- 
sisting in  the  agreement  of  two  or  more  persons  to  do  an  unlawful 
act,  or  to  do  a lawful  act  by  unlawful  means,”  and  there  was 
always  power  in  the  Court  to  impose  a fine  in  addition  to  im- 
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prisonment  for  a misdemeanour.  It  tlms  appears  that  both  the 
crime  and  the  penalt}^  existed  in  Upper  Canada  in  1867  and  sub- 
sequently. The  only  new  enactment  by  the  Parliament  of  Canada 
was  the  proviso  in  question  by  which  the  Dominion  Parliament 
assumed  to  take  away  the  right  of  property  which  the  British  North 
America  Act  had  accorded  to  the  Crown  in  right  of  the  Province. 
It  is  well  settled  law  that  this  cannot  be  done:  AUorney-Geneml 
for  British  Oolumbia  V.  Attorney-General  for  Canada,  [1914]  A.C. 
153^  at  p.  172;  Montreal  City  v.  Montreal  Harhour  Commissioners, 
[1926]  A.C.  299,  at  pp.  312  and  313. 

The  conclusions  at  which  I arrive  may  be  summarised  as  fol- 
lows : The  Crown  of  the  British  Empire  is  one  and  single — and 

so  is  the  prerogative  of  the  Crown.  They  never  die.  The  pre- 
rogative has  at  all  times  formed  part  of  the  law  of  this  Province ; 
whether  adopted  here  with  the  other  laws  of  England,  or  inherent 
in  the  Soverignty  of  the  reigning  King,  is  immaterial.  Prior  to 
Confederation  it  coincided  with  the  prerogative  as  it  existed  in 
England,  save  in  so  far  as  it  had  been  varied  by  the  Parliament  of 
Canada  with  the  consent  of  the  Crown. 

At  Confederation  the  administration  of  the  prerogative  of  the 
Crown  in  Canada  was  divided,  and,  in  so  far  as  it  appertained 
to  subjects  assigned  to  the  Federal  authority,  passed  to  the 
Dominion,  and,  so  far  as  it  appertained  to  subjects  assigned  to 
the  Provinces,  passed  to  the  Provinces. 

Prerogative  rights  arising  out  of  ,the  criminal  law  would 
primd  facie  on  that  footing  pass  to  the  Dominion  and  become  sub- 
ject to  its  legislation,  and  so  I would  conclude  vAth  respect  to  the 
question  at  issue,  were  it  not  for  the  specific  grant  to  the  Crown, 
in  right  of  the  Province,  of  all  royalties. 

The  term  ‘'Toyalties,^^  as  employed  in  sec.  109  of  the  British 
North  America  Act,  includes  future  fines  as  Avell  as  fines  then  out- 
standing and  uncollected.  This  royalty,  being  thus  a right  to  fines 
as  and  when  they  become  payable,  is  a property-right  which  the 
Dominion  authority  cannot  confiscate  for  the  benefit  of  itself  or 
of  another. 

The  specific  ground  provided  by  sec.  109  prevails,  in  my 
opinion,  over  the  more  general  vIcav  which  I have  indicated 
above — and  precludes  the  Dominion  authority  in  the  exercise  of  its 
jurisdiction  over  criminal  law  from  dealing  with  that  particular 
phase  of  the  prerogative  Avhich  relates  to  fines  in  criminal  cases 
so  as  to  divert  them  away  from  the  consolidated  fund  of  the  Prov- 
ince in  favour  of  municipalities. 

These  considerations,  if  well  founded,  are  sufficient  to  support 
a judgment  that  the  appeal  should  be  alloAA^ed;  the  proviso  of  sec. 
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1036  of  the  'Criminal  Code^  whereby  fines  in  Ontario  are,  to  be 
paid  over  to  the  municipal  or  local  authority,  should  be  declared 
vltra  'uires  of  the  Parliament  of  Canada,  and  the  petition  of  the 
suppliants  should  be  dismissed  with  costs  here  and  below. 

I should  add  that  I express  these  views  with  diffidence  both 
because  the  appeal  raises  some  questions  which  are  unusual  and 
have  not  been  customarily  considered  in  the  Courts  of  Ontario, 
and  also  on  account  of  the  high  respect  which  I entertain  for  the 
differing  conclusion  of  the  trial  Judge. 
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Orde,  J.A. : — I think  there  can  be  little  doubt  that  under  the 
judgments  of  the  Judicial  Committee  in  the  escheats  case  of 
Attorney-General  of  Ontario  v.  Mercer,  8 App.  Cas.  767,  and  the 
hona  vacoMtia  case  of  Rex  v.  Attorney-General  of  British  Colnmhia, 
[1924]  A.C.  213,  sec.  109  of  the  British  North  America  Act  had 
the  effect  of  vesting  in  the  respective  Provinces,  as  royalties  or 
jura  regalia,  all  future  fines  imposed  for  infractions  of  the  crim- 
inal law,  as  the  criminal  law  of  Canada  then  stood,  that  is  on  the 
1st  July,  1867. 

I emphasise  the  words  “as  the  criminal  law  of  Canada  then 
stood^’  because,  in  my  judgment,  the  exclusive  authority  given  by 
sec.  91  of  the  British  North  America  Act  to  the  Parliament  of 
Canada  to  legislate  upon  “all  matters  coming  within’’  the  subject 
of  “The  Criminal  Law,  except  the  Constitution  of  Courts  of  Crim- 
inal jurisdiction,  but  including  the  Procedure  in  Criminal  mat- 
ters,” gave  Parliament  the  pov^er,  if  it  should  see  fit  to  exercise 
it,  of  so  dealing  with  fines  for  criminal  offences  as  to  remove  them 
from  the  category  of  royalties  belonging  to  the  Provinces.  And, 
in  so  far  as  the  fine  here  in  question  is  concerned,  I think  that 
Parliament  has  effectively  exercised  that  power. 

Once  the  term  “royalties”  is  dissociated  from  the  words  “lands, 
mines,  and  minerals”  in  sec.  109,  and  is  therefore  not  to  be  con- 
fined to  royalties  merely  arising  out  of  or  incidental  to  or  other- 
vise  of  the  same  nature  as  lands  or  mines  or  minerals  (and  it 
must  be  so  dissociated  under  the  two  decisions  already  mentioned), 
the  word  has  obviously  a much  more  e. offended  meaning.  It  extends 
to  and  includes  the  prerogative  right  of  the  Crown,  in  certain 
events,  to  the  ownership  of  property  which  may  previously  not 
have  existed.  Royalties  of  that  type  differed  essentially  from  the 
title  then  given  to  lands,  mines,  and  minerals  which  were  then  in 
existence  and  could  be  ascertained  and  defined. 

Such  royalties  constitute  merely  enforceable  rights,  necessarily 
dependent  upon  the  happening  of  some  event,  to  become  effective. 
Just  as  a right  to  collect  tolls  for  passage  along  a highway  or  over 
23 — 65 — o.L.R. 
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a bridge  would  depend  npon  the  arrival  of  a traveller  demanding 
passage,  so  the  right  to  the  escheat  in  the  Mercer  case  depended 
npon  the  death  without  heirs  of  the  owners  of  the  lands,  and  the 
right  to  the  hona  vcocantia  in  the  British  Cohimbm  case  depended 
upon  the  dissolution  and  winding-up  of  the  company  which  had 
previously  owned  them.  The  prerogative  right  to  receive  all  fines 
imposed  for  criminal  offences  would  necessarily  depend  upon  many 
things  for  its  enforcement.  There  must  at  the  outset  be  some 
law  authorising  the  imposition  of  a fine  as  a punishment  for  some 
crime.  There  must  be  a conviction,  and  in  most  cases  the  exercise 
of  some  judicial  power  imposing  the  fine. 

Where  does  the  legislative  power  to  impose  fines  by  way  of 
punishment  for  criminal  offences  rest?  It  must  be  in  the  Domin-- 
lon  Parliament.  No  one  in  his  senses  would  suggest  that  under 
the  British  North  America  Act  a provincial  legislature  could 
exact  a fine  for  breach  of  the  'Criminal  Code  as  such.  In  who-m  is 
vested  the  power  to  alter  or  vary  the  existing  law  as  to  fines  for 
criminal  offences  ? Under  no  theory  can  that  power  be  elsewhere 
than  in  the  Parliament  of  Canada. 

If  the  legislative  power  to  impose  a fine  by  way  of  punishment 
for  a crime,  and  to  fix  the  amount  thereof,  and  to  alter  or  vary  the 
amount  or  to  abolish  the  fine  as  a form  of  punishment,  is  vested 
in  the  Dominion  Parliament  as  part  of  its  jurisdiction  over 
criminal  law,  it  would  clearly  be  within  that  jurisdiction,  under 
sec.  91,  to  say  where  any  such  fine  should  go,  whether  to  the  Gov- 
ernment of  Canada,  or  to  the  Government  of  the  Province,  or  to 
a municipality,  or  to  some  charity,  or  to  a common  informer,  or 
to  the  person  aggrieved. 

In  Attor^iey- General  for  Ontario  v.  Hamilton  Street  Railway 
Co.,  [1903]  A.C.  524,  the  Judicial  Committee,  at  p.  529,  stated 
that  under  para^  27  of  sec.  91  it  was  ^The  criminal  law  in  its 
widest  sense’^  that  was  reserved  to  the  Dominion  Parliament.  This 
statement  cannot,  of  course,  carry  the  realm  of  jurisdiction  beyond 
its  legitimate  limits,  so  as  to  justify  a legislative  invasion  into 
the  field  of  provincial  jurisdiction  by  enacting  ancillary  provisions 
under  the  professed  authority  of  para.  27 : In  re  Board  of  Oom- 
merce  Act,  [1922]  1 A.'C.  191,  at  p.  199. 

But,  if  we  had  to  deal  with  the  legislative  authority  of  the 
Parliament  of  'Canada  under  sec.  91,  without  reference  to  any 
other  part  of  the  British  North  America  Act,  would  there  be  any 
question  as  to  its  jurisdiction  to  deal  with  fines  for  criminal 
offences  in  any  way  it  might  see  fit? 

Has  sec.  109  deprived  Parliament  of  that  power  or  can  it 
hamper  its  exercise  of  it?  Not  only  is  the  legislative  authority  of 
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Parliament  over  all  matters  coming  within  the  29  classes  of  sub- 
jects which  are  enumerated  in  sec.  91  exclusive,  but  the  authority 
may  he  exercised  ^‘^notwithstanding  anything  in  this  Act.’’ 

While  it  might  well  be  that  the  statutory  vesting  of  all  future 
^hoyalties”  in  the  Provinces  by  virtue  of  sec.  109  would  entitle 
the  Provinces  to  all  such  fines  as  might  thereafter  be  imposed 
uiider  the  criminal  law  as  it  then  stood,  the  right  or  jus  regule 
thereto  was  necessarily  dependent  upon  that  particular  species  of 
royalty  remaining  of  the  same  character,  and  was,  I think,  neces- 
sarily subject  to  the  exercise  of  any  legislative  power  over  the 
subject-matter  to  which  the  right  or  royalty  might  attach. 

To  hold  that  the  legislative  authority  of  Parliament  over  the 
criminal  law  in  its  widest  sense  includes  the  power  to  dispose  of 
fines  and  to  dispose  of  them  in  such  a way  as  to  deprive  the  Prov- 
ince of  what,  but  for  the  exercise  of  such  legislative  authority, 
would  be  the  right  to  collect  and  receive  such  fines,  does  no  real 
violence  to  sec.  109.  The  royalties  thereby  vested  in  the  Provinces 
included  many  other  species  of  right  than  that  of  receiving  fines. 
The  escheat  and  l)ona  vacantia  cases  are  examples  of  such  other 
rights.  And,  as  pointed  out  by  Lord  Sumner  in  the  hona  vacantia 
case,  at  p.  221,  there  are  many  other  jura  regalia  than  those  we 
have  been  discussing  in  this  case. 

Though  counsel  for  the  Province  may  not  have  put  their  argu- 
ment quite  in  these  words,  it  virtually  amounted  to  this : that, 
notwithstanding  that  Parliament  may  have  power  to  abolish  all 
or  any  fines  as  penalties  for  criminal  offences,  yet  so  long  as  the 
law  provides  for  the  imposition  of  fines  for  criminal  offences  those 
fines  belong  of  right  to  the  Provinces.  Parliament  can  do  nothing 
to  affect  their  destination  otherwise.  But,  even  if  this  contention 
is  not  applicable  to  fines  imposed  by  legislation  subsequent  to 
Confederation  (over  the  disposal  of  which  Mr.  Bayly  admitted 
Parliament  may  have  complete  jurisdiction),  it  must  apply  to  fines 
for  common  law  crimes  such  as  conspiracy  under  the  law  as  it 
existed  at  Confederation. 

The  legislative  authority  of  Parliament  over  the  classes  of 
subjects  enumerated  in  sec.  91  is,  of  course,  paramount,  and  legis- 
lation upon  those  subjects  may  not  only  validly  affect  provincial 
rights  of  property,  as  in  the  Fisheries  case.  Attorney -General  for 
Canada  v.  Attorney s-General  for  Ontario  Quebec  and  Nova  Scotia, 
[1898]  A.C.  700,  at  pp.  712,  713,  but  may  go  the  length  of  expro- 
priating or  destroying  property  rights  theretofore  vested  in  the 
Provinces:  Attorney -General  for  British  Columbia  v.  Canadian 
Pacific  Railway  Co.,  [1906]  A.C.  204;  though  there  ma}^  be  some 
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limitations  upon  such  power,  as  was  exemplified  in  Montreal  City 
V.  Montreal  Harbour  Commissioners,  [1926]  A.C.  299. 

It  is  unnecessary  to  consider  whether  or  not  an  Act  of  Parlia- 
ment, passed  under  its  authority  over  criminal  law,  which  might 
have  the  effect  of  taking  away  from  a Province  some  concrete 
piece  of  property  actually  vested  in  it  (if  such  legislation  were 
possible)  could  be  valid.  We  are  not  dealing  here  with  property 
of  that  character  at  all.  I am  clearly  of  the  opinion  that  when 
the  so-called  property  consists  of  something  not  of  a concrete 
nature,  but  of  a mere  right,  which,  in  so  far  as  it  may  ever  bear 
fiuit,  is  wholly  adventitious  in  character,  being  dependent,  where 
the  right  to  collect  fines  is  concerned,  wholly  upon  the  criminal 
law  as  a foundation  for  the  imposition  of  the  fines,  then  the  power 
of  Parliament  to  legislate  upon  criminal  law  is  paramount,  even 
if  its  effect  is  to  destroy  any  property-rights  of  the  Province  in 
the  fines  as  jura  regalia.  How  attenuated  the  nature  of  the  right 
to  collect  a fine  is,  becomes  more  apparent  when  it  is  remembered 
that  after  its  judicial  imposition  the  fine  may  be  remitted  by  the 
Governor-General  in  'Council  in  the  exercise  of  executive  clemency. 

It  really  tends  to  obscure  the  point  to  regard  the  right  or  jus 
regale  to  collect  a fine  as  a right  of  property  at  all.  The  so-called 
property-right  is  really  conditional  or  adventitious.  The  thing  to 
which  the  right  entitles  the  Province  to  lay  claim  depends  in  this 
case  upon  the  criminal  law  for  its  very  existence.  If  the  criminal 
law  so  defines  the  thing  as  to  take  it  out  of  the  ambit  of  the  right, 
then  the  thing  itself  never  becomes  subject  to  the  provincial  claim. 

I cannot  believe  that  the  British  North  America  Act  ever  in- 
tended that  the  comprehensive  and  exclusive  power  to  legislate  over 
the  criminal  law  should  be  hampered  by  the  mere  fact  that  fines  for 
criminal  offences^as  the  law  then  stood,  were  included  among  the 
royalties  vested  in  the  Provinces  at  Confederation. 

I have  found  myself  quite  unable  to  follow  the  argument  that 
there  is  any  distinction  in  this  regard  between  fines  for  cotmmon 
law  offences  and  fines  for  offences  declared  such  by  statute.  The 
whole  field  of  criminal  law  is  within  the  domain  of  Parliament, 
and  the. fact  that  it  has  left  untouched  certain  common  law  crimes, 
such  as  conspiracy,  does  not  affect  its  power  to  legislate  as  to  the 
punishment  for  such  offences,  whether  it  be  by  way  of  fine  or 
otherwise. 

The  power  to  impose  a fine  upon  a conviction  for  conspiracy 
may  exist  at  common  law,  but  sec.  1035  of  the  Criminal  Code,  in 
authorising  the  imposition  of  a fine  for  any  indictable  offence,  is 
Avide  enough  to  include  common  law  indictable  crimes. 
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The  Parliament  of  Canada  having  complete  power  to  declare, 
liS  part  of  the  criminal  law  of  Canada,  how  fines  shall  be  paid,  and 
to  whom,  the  sole  question  remaining  to  be  determined  is  whether 
01  not  Parliament  has  so  legislated  as  to  deprive  the  Province  of 
Ontario  of  what  might  otherwise  be  its  right  to  receive  the  fine  in 
the  present  case. 

Section  1036  of  the  Code  is  not  limited  in  its  operation  to 
fines  for  offences  defined  by  the  Criminal  Code  itself,  bnt  deals 
with  ^^any  fine,  penalty  or  forfeiture  imposed  for  the  violation  of 
any  law/'  and  extends  therefore  to  all  fines  imposed  for  any  crime, 
whether  such  crime  he  declared  such  by  the  Criminal  Code  or  by 
any  other  statute,  or  is  still  existing  and  punishable  as  a common 
law  crime.  That  section  is,  in  my  judgment,  wholly  within  the 
legislative  authority  of  Parliament,  and  the  proviso  that  ^“^with 
respect  to  the  Province  of  Ontario  the  fines,  penalties  and  for- 
feitures and  proceeds  of  estreated  recognizances  first  mentioned  in 
this  section^^  (i.e.  for  the  violation  of  any  law)  ‘^^shall  be  paid  over 
to  the  municipal  or  local  authority,”  etc.,  is  valid  and  effective. 
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It  is  not  without  interest  to  note,  as  examples  of  the  range  of 
Parliamentary  legislation  as  to  punishment  for  crimes,  some  of 
the  instances  in  the  Criminal  Code  of  what  might  be  regarded, 
hut  for  Parliament’s  overriding  powers  when  legislating  upon  the 
special  subjects  mentioned  in  sec.  91,  as  intrusions  into  the  domain 
of  ^Troperty  and  Civil  Rights.”  Goods  may  be  forfeited,  such 
as,  for  example,  gambling  implements  (sec.  641)  ; liquor  near 
his  Majesty’s  vessels  (sec.  639)  ; instruments  and  materials  used 
in  counterfeiting  money  (sec.  569)  ; and  dangerous  weapons  (sec. 
622).  The  Court  may  order  the  restitution  of  stolen  property  to 
the  owner  (sec.  1050),  and  may  order  compensation  to  be  paid  to 
persons  whose  property  has  been  stolen  or  Injured  (sec.  1048),  or 
v'ho  have  in  good  faith  purchased  stolen  property  (isec.  1049). 
All  these  are  probably  justifiable  as  forms  of  punishment  and  so 
part  of  the  criminal  law. 

There  can  be  nothing  anomalous  or  unusual  in  Parliament’s 
assuming  complete  power  to  say  to  whom  fines  imposed  as  punish- 
ment for  crimes  shall  be  paid.  And,  in  my  judgment.  Parlia- 
ment’s exclusive  and  overriding  power  to  legislate  upon  the  crim- 
inal law  in  its  widest  sense  is  not  to  be  hampered  by  the  fact  that 
among  the  things  vested  in  the  Provinces  at  Confederation  by  sec. 
109  was  a mere  right,  dependent  for  its  enforcement  upon  events 
of  an  adventitious  character,  and  conditional  for  the  very  existence 
and  creation  of  the  subject-matter  or  thing  over  which  the  right 
might  be  asserted,  upon  the  will  of  a legislative  body  exercised  in 
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a field  over  which  the  Provinces  had  no  control  or  jurisdiction 
whatever. 

For  these  reasons  I think  the  appeal  should  be  dismissed. 
Fishkr^  J.A.,  agreed  with  Hasten^  J.A. 

Appeal  allowed  (Latchford^  C.J.,  and  Orde^  J.A.,  dissenting.) 


[APPELLATE  DIVISION.] 

Lippert  V.  Ford  Hotel  or  Toronto  Ltd. 

Innkeeper  — Contract  to  Receive  Quest  at  Fixed  Rate  — Breach  — 
Ejection  of  Quest  from  Inn  — Damages  — Findings  of  Jury  — 
Costs. 

The  plaintiff,  the  manager  of  an  incorporated  company  in  K.,  wrote 
from  that  city  to  the  defendants,  the  keepers  of  a hotel  in  T.,  asking 
if  they  could  reserve  a room  for  him  in  their  hotel  from  the  22nd 
August  until  the  end  of  an  exhibition  held  in  T.,  and  what  the  rates 
were.  The  defendants  answered  that  they  would  be  pleased  to 
reserve  a room  for  the  plaintiff  at  $1.50  a day;  and  the  plaintiff’s 
company,  on  behalf  of  the  plaintiff,  replied  accepting  the  offer.  A 
room  was  reserved  for  the  plaintiff,  but  he  did  not  present  himself 
at  the  hotel  on  the  22nd  August  until  about  11  o’clock  p.m.,  when 
“all  reservations  were  cancelled,’’  as  the  night-manager  of  the  hotel 
said.  The  defendants,  however,  gave  the  plaintiff  a room,  not  a 
$1.50  room,  but  a $2  one,  saying  that  they  would  give  him  a $1.50 
room  the  next  day,  and  the  plaintiff  stating  his  claim  to  a room  at 
$1.50.  The  plaintiff  remained  in  the  room  for  9 days.  At  the  end 
of  a week  he  received  an  account  for  the  room  at  $2  per  day.  He  at 
once  protested;  and,  after  discussions  with  the  night-manager  and 
manager,  said  that  he  would  pay  only  $1.50  a day.  The  manager 
told  him  that,  if  he  was  going  to  talk  like  that,  he  would  pay  at  once 
or  get  out,  and  if  he  did  not  get  out  he  (the  manager)  could  have 
him  arrested  by  a policeman.  The  plaintiff  tendered  payment  at 
the  rate  of  $1.50  a day,  which  was  refused.  Doing  to  his  room,  he 
found  it  locked  against  him.  He  went  to  the  manager  again,  his 
solicitor  with  him,  when  the  manager  said  he  would  accept  the  $1.50 
a day.  The  manager  used  insulting  language  and  the  plaintiff 
retaliated.  Asked  how  long  he  intended  to  stay,  and  saying  “till 
the  end  of  the  exhibition,”  he  was  told  by  the  manager  that  he  would 
not  accept  the  $1.50  a day  if  that  was  the  case,  and  that  he  (the 
plaintiff)  would  have  to  get  out  and  stay  out.  He  left  without  being 
allowed  to  take  his  luggage,  and  tried  to  get  accommodation  else- 
where, but  failed,  and  so  went  home  to  K.  Coming  back  to  T.,  he 
got  a room  at  $2.50  at  another  place.  In  this  action  he  sought 
damages:  (1)  for  breach  of  contract;  (2)  for  wrongful  ejection; 
(3)  for  wrongful  detention  of  luggage;  (4)  for  slander.  The  trial 
Judge  dismissed  the  claim  for  slander;  but  left  the  other  claims  to 
the  jury,  who  made  findings  in  favour  of  the  plaintiff:  — 

Upon  appeal  by  both  parties:  — 

Held,  that,  as  it  appeared  that  the  plaintiff  could  recover  only  nominal 
damages  upon  the  claim  for  slander, -a  new  trial  should  not  be 
granted. 
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(2)  That  a contract  was  made  by  the  plaintiff’s  company  as  his 
agent,  and  the  plaintiff  was  thus  entitled  to  sue  in  contract. 

(3)  That  it  was  the  contract  duty  of  the  defendants  to  furnish  the 
plaintiff  with  a room  at  a charge  of  no  more  than  $1.50  a day — if 
they  had  no  room  at  that  price,  another  just  as  good  should  have 
been  furnished  at  that  price. 

(4)  That  the  contract  was  broken  by  the  debarring  of  the  plaintiff 
from  his  room  without  giving  him  another  room,  and  by  ordering 
him  out  of  the  house. 

(5)  That  the  plaintiff,  who  was  in  charge  of  his  company’s  exhibit  at 
the  exhibition,  was  not  entitled  to  damages  for  time  lost  from  his 
exhibit  when  he  returned  to  K.;  that  was  the  loss  of  his  company; 
and  a joint  stock  company  and  a shareholder,  even  of  practically  all 
the  shares,  are  in  law  distinct  entities:  Salomon  v.  Salomon  d Co., 
[1897]  A.C.  22. 

(6)  That  the  plaintiff  was  entitled  to  recover  as  damages  the  amount 
of  his  expenses  going  to  K.  and  back,  and  money  paid  for  extra 
lodging. 

(7)  The  fact  that  the  plaintiff  was  received  under  a special  contract 
did  not  deprive  him  of  his  ordinary  rights  as  a guest — but  his  claim 
in  that  capacity  to  damages,  beyond  his  money  loss,  for  his  exclusion, 
was  denied  by  the  jury,  and  their  finding  accepted  by  the  Court. 

Per  Hasten  and  Cede,  JJ.A.  : — The  plaintiff  was  not  entitled  to 
damages  for  his  expulsion — he  was  suing  in  contract,  not  in  tort, 
and  he  could  not  recover  in  both.  Whiting  v.  Mills  (1849),  7 U.C.R. 
450,  distinguished. 

(8)  The  sum  due  to  the  defendants  for  lodging  the'  plaintiff  for  9 
days  at  $1.50,  viz.,  $13.50,  should  be  deducted  from  the  plaintiff’s 
damages. 

In  the  result  the  appeal  was  allowed  in  part  without  costs  to  either 
party,  and  judgment  was  directed  to  be  entered  for  the  plaintiff  for 
$12.50  and  Division  Court  costs  without  a set-off. 

Appeal  by  the  defendants  and  erosis-appeal  by  the  plaintiff 
from  the  judgment  of  the  County  Court  of  the  County  of  York 
(O^CoNNELL^  Co.C.J.)^  in  an  action  tried  with  a jury,  awarding  the 
plaintiff  damages  for  the  wrongful  refusal  of  the  defendants  to 
allow  him  to  continue  to  occupy  a room  in  their  hotel  and  for 
expulsion  therefrom,,  etc.  The  cross-appeal  was  as  to  a claim  of 
the  plaintiff  for  damages  for  slander.  This  was  withdrawn  from 
the  jury  and  dismissed  by  the  trial  Judge. 

February  2'6.  The  appeal  and  cross-appeal  were  heard  by 
Eiddbll^  Masten,  Cede,  and  Fishee,  JJA. 

G.  B.  Balfour,  K.C.,  for  the  defendants.  The  learned  trial 
Judge  erred  in  his  charge  to  the  jury  on  the  interpretation  of  the 
contract  of  the  defendants.  The  undertaking  to  ‘^reserve’^  a room 
imposed  upon  the  defendants  the  duty  only  of  keeping  a room  for 
a future  occasion ; and,  unless  the  plaintiff  appeared  to  claim  the 
room  at  a reasonable  time  on  the  day  for  which  he  had  reserved  it, 
the  defendants  were  entitled  to  let  the  room  reserved  to  another 
guest.  There  was  no  duty  cast  upon  the  defendants  to  hold  the 
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room  indefinitely.  In  any  event  the  damages  ($276)  assessed  by 
the  jury  were  excessive. 

W.  D.  M,  Shorey,  for  the  plaintiff.  The  refusal  to  keep  the 
plaintiff  as  a guest  gives  him  a right  of  action  for  tort:  Roscoe^s 
Evidence  in  Civil  Actions,  19th  ed.,  p.  541 ; Whiting  v.  Mills 
(1849),  7 U.C.R.  450.  Since  the  common  law  right  to  lodging 
in  an  inn  remains,  the  plaintiff  is  entitled  to  exemplary  damages : 
Hancock  v.  Rand  (1883),  94  N.Y.  1;  Pratt  v.  British  Medical 
Association,  [1919]  1 K.B.  244;  Bell  v.  Midland  Railway  Co. 
(1861),  10  C.B.N.S.  287;  Mackay  v.  Canada  Steamship  Lines  Ltd. 
(1926),  2‘9  O.W.Y.  334.  The  meaning  of  the  learned  trial  Judge’s 
charge,  taken  as  a whole,  is  perfectly  clear,  and  with  that  mean- 
ing the  charge  is  correct.  The  amount  of  damages  found  by  the 
jury  is  not  so  large  that  it  ought  to  be  disturbed.  On  the  claim  for 
slander  based  on  the  words,  ^T’ll  call  a policeman  and  have  you 
arrested,”  the  plaintiff  is  entitled  to  nominal  damages,  on  the 
ground  that  by-standers  overhearing  those  words  might  think  him 
to  have  been  guilty  of  a criminal  offence. 

Balfour,^..^.,  in  reply.  The  defendants  were  entitled  to  eject 
the  plaintiff  as  a guest  because  of  his  undesirable  conduct.  This 
is  to  be  distinguished  from  refusing  lodging  in  the  first  instance. 
The  words  complained  of  are  not  capable  of  the  interpretation 
contended  for. 

March  28.  Riddell,  J.A.  : — This  is  an  action  the  like  of 
which  has  not  been  reported  in  our  Courts  for  nearly  a century; 
and  no  similar  action  is  likely  to  be  brought  for  another  century. 

In  view  of  the  course  the  case  took  at  the  trial  and  before  us, 
it  will  he  well  to  set  out  the  causes  of  action  alleged  in  the  state-^ 
ment  of  claim;  no  amendment  being  asked  for,  we  should  not 
consider  anything  beyond  what  is  formally  claimed. 

The  statement  of  claim  states  that  the  defendants,  being  hotel- 
keepers,  agreed  to  lodge  the  plaintiff  at  the  rate  of  $1.50  a day  dur- 
ing the  continuance  of  the  Canadian  National  Exhibition;  that  they 
received  and  lodged  him  from  the  22nd  Ausust  till  the  31st  August, 
192i9,  when  they  ordered  him  to  leave;  that  they  wrongfully  detain- 
ed his  baggage,  and  that  ^fin  consequence  of  the  said  refusal  ^^(i.e., 
to  lodge  him  longer)  ^*^and  the  detention  of  the  ....  baggage,” 
he  was  put  to  expense  and  inconvenience.  Moreover,  it  is  alleged 
that  the  plaintiff,  in  consequence  of  the  public  humiliation  with 
which  the  defendants  treated  him,  ‘^‘'suffered  great  mental  distress.” 
Then  a charge  of  slander  is  made  and  the  ^^plaintiff  claims  . . . 

damages  for  the  said  injuries,  the  return  of  his 

baggage,”  costs  and  general  relief. 
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It  will  be  seen  that  the  claim  is  fourfold : ( 1 ) breach  of 
contract  to  lodge  the  plaintiff  for  the  period  of  the  exhibition  at 
the  rate  of  $1.50  per  day,  entitling  him  to  damages  for  broach  of 
contract;  (2)  wrongful  ejection  from  the  hotel  from  which  he 
suffered  humiliation  and  cuiisequently  damages;  (3)  wrongful 
detention  of  baggage;  and  (4)  defamation. 

The  facts  as  disclosed  in  the  evidence  are  simple  eaiough,  but 
none  the  less  startling  to  those  of  u®  who  are  accustomed  to  lodge 
temporarily  at  hotels  and  experience  the  courtesy  and  consideration 
there  exhibited. 

The  plaintiff,  being  manager  of  a joint  stock  company  in 
Kitchener,  desired  to  look  after  the  interests  of  his  company  at  the 
Canadian  National  Exhibition  last  year;  he  accordingly  wrote  the 
defendants,  a hotel  company,  having  a hotel  in  Toronto : ^^Kindly 
advise  if  you  could  reserve  a room  without  bath  for  Mr.  Geo.  J. 
Lippert,  from  August  22nd  until  the  end  of  the  Canadian  National 
Exhibition,  and  also  what  the  rates  are.^^  The  defendants  replied  : 
“ ....  we  shall  be  pleased  to  reserve  one  single  roiom  with 
running  water  at  $1.50  per  day  for  Mr.  G.  J.  Lippert,  if  you  will 
kindly  advise  us  immediately  if  this  meets  your  approval  . . 

Obviously  this  was  not  a contract  but  only  an  offer  of  a contract, 
in  no  way  binding  upon  the  defendants  until  aocepted.  An  accept- 
ance came  in  due  course : ‘^Tn  reply  to  yours  . ...  re  reserva- 
tion of  one  single  room  for  Mr.  G.  J.  Lippert,  he  desires  this  room 
from  August  22nd  until  the  end  of  the  exhibition.^'  This  was 
recognised  by  the  defendants  as  an  acceptance  of  their  offer,  and 
a room  was  reserved  for  the  plaintiff;  but  he  did  not  turn  up  on 
the  22nd  August,  the  first  day  of  his  reservation,  until  about  11 
b’clock  at  night,  and,  as  the  night-manager  says : ^^At  that  time  all 
reservations  were  cancelled." 

In  other  words,  the  hotel  company  chose  to  consider  that  their 
agreement  to  have  a room  for  the  plaintiff  was  one  they  could 
terminate  if  he  should  not  come  and  claim  it  at  an  earlier  hour 
than  he  did.  That  they  could  have  made  that  a term  of  their 
undertaking  there  can  be  no  doubt,  but  they  did  not  do  so,  and  it 
is  clear  that  by  omitting  to  have  the  room  for  the  plaintiff  when 
he  did  come — at  least  if  he  came  before  the  end  of  the  22nd — 
they  broke  the  contract  which  they  had  entered  into.  Whether 
they  had  the  right  to  look  upon  the  contract  as  abandoned  if  he 
did  not  appear  before  the  end  of  the  day  I do  not  consider,  simply 
saying  that  I have  no  intention  to  give  colour  to  such  a proposition. 

On  the  plaintiff  presenting  himself  as  a guest,  it  was  his  right 
to  have  a room  for  the  prescribed  period  at  the  rate  of  $1.50  per 
day,  v.dth  the  conveniences  mentioned  in  their  letter,  or,  at  least, 
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their  equivalent.  When  he  did  present  himself  at  about  11  o’clock 
on  the  22nd,  he  entered  his  name  in  the  register  in  the  ordinary 
way,  told  the  night-manager  that  he  had  a reservation,  and  was 
handed  a card  upon  which  he  signed  his  name.  Then  the  hotel 
employee  took  back  the  card  and  marked  ^^$2  a day”  on  it.  The 
plaintiff  told  him  that  the  letter  of  reservation  stated  the  rate  at 
$1.50  a day,  and  the  hotel  employee  said  that  he  could  not  give 
him  a dollar  and-a-half  room,  they  were  all  gone,  but  would  give 
him  one  the  next  day.  Then  the  plaintiff  stated  that  the  rate 
was  to  be  $1.50  a day  and  that  he  never  expected  there  would  be 
any  dispute  about  it. 

There  can  be  no  doubt  as  to  the  contract  duty  of  the  hotel 
company  to  furnish  the  plaintiff  with  a room,  charging  not  more 
than  $1.50  per  day,  no  matter  what  was  the  state  of  the  $1.50-a-day 
rooms  as  to  occupation;  if  they  had  no  rooms  at  $1.50  a day, 
another  just  as  good  should  have  been  furnished  at  $1.50. 

The  plaintiff  went  to  a room  allotted  to  him  (what  is  called  a 
$2-a-day  room)  ; he  remained  there  9 days  in  all.  At  the  end  of  a 
week  he  received  an  account  for  the  room  at  $2  per  day,  and  drew 
the  attention  of  the  cashier  to  the  fact  that  he  had  been  quoted  $1.50 
per  day.  Of  course  she  could  do  nothing,  and  he  asked  her  to 
refer  the  matter  to  the  manager,  which,  apparently,  she  did.  At 
all  events,  on  receiving  a new  bill  for  the  $14  (and  some  trifling 
charges  for  telephoning)  he  saw  the  manager,  after  an  unsatis- 
factory interview  with  the  night-manager  who  had  received  him 
at  first.  Staying  away  from  the  Exhibition  for  the  purpose,  he  saw 
the  manager,  who  insisted  that,  as  he  had  been  in  a $2^a-day  room, 
he  should  pay  at  that  rate.  The  plaintiff  saying  that  he  would 
pay  only  $1.50  a day,  the  manager  told  him  that,  if  he  was  going  to 
talk  like  that,  he  would  pay  at  once  or  get  out,  and  if  he  did  not 
get  out  he  would  have  him  arrested ; that  he  would  get  a policeman 
and  have  him  arrested.  Then  the  plaintiff  sent  for  his  solicitor, 
and  himself  tendered  payment  to  the  cashier  at  the  rate  of  $1.50 
a day;  it  was  refused.  G-oing  to  his  room,  he  found  it  locked 
against  him;  going  to  the  manager  again,  this  tim.e  with  his  solici- 
tor, another  jangle  took  place,  and  at  length  the  manager  said  he 
would  accept  the  $1.50  a day.  The  manager  used  insulting  lan- 
guage to  him,  and  the  plaintiff  retaliated  in  kind.  Asked  how  long 
he  intended  to  stay,  and  replying  'Till  the  end  of  the  Exhibition,” 
he  was  told  by  the  manager  that  he  would  not  accept  the  $1.50  a day 
if  that  was  the  case  and  that  he  (the  plaintiff)  would  have  to  get 
out  and  stay  out.  He  left  without  being  allowed  to  take  his  bag- 
gage, and  tried  to  get  accommodation  elsewhere,  but  failed,  and  so 
went  home  to  Kitchener.  Coming  back  again  to  Toronto,  he  was 
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accommodated  with  a room  at  $2.50  a day  at  another  place.  I have 
given  the  story  as  detailed  by  the  plain titt,  as  the  jury  seem  to 
have  accepted  his  account,  and  I see  no  reason  to  doubt  its  substan- 
tial accuracy. 

At  the  trial  before  his  Honour  Judge  O’Connell  and  a jury,  the 
learned  Judge  dismissed  the  action  for  slander,  but  on  the  other 
parts  of  the  proceedings  he  left  the  case  to  the  jury  in  the  form  of 
questions  submitted  to  them.  The  following  are  the  questions  and 
answers : — 

‘‘1.  In  what  amount  is  the  plaintiff  indebted  to  the  defendant 
for  hotel  accommodation,  if  any?  A.  $13.50'. 

^‘2.  Did  the  defendant  wrongfully  refuse  to  accept  the  plain- 
tiff as  a guest  at  the  hotel?  A.  Yes. 

If  so,  at  what  amount  do  you  assess  the  damages  therefor  ? 
A.  $226. 

'^4.  Did  the  defendant  V/'rongfully  detain  the  personal  property 
of  the  plaintiff  ? A.  Yes. 

“5.  If  so,  at  what  amount  do  you  assess  the  damages  therefor  ? 
A.  $5. 

‘^6.  What  value  do  you  place  on  the  plaintiff’s  personal  pro- 
perty detained  by  (the  defendants?  A.  $45.” 

The  jur}^,  being  asked  to  particularise  the  award  of  $226,  did 


so  as  follows : — 

Expenses  going  to  and  hack  from  Kitchener $ 20 

Time  lost  from  exhibit  200 

Extra  board  paid 6 


Then  counsel  agreed  that  the  amount  owing  the  defendants 
should  be  deducted  from  the  verdict,  and  judgment  was  entered 
for  the  plaintiff  for  $217.50,  as  well  as  for  the  delivery  of  his  goods 
or  $45  in  lieu  thereof. 

The  defendiants  appeal  generally,  and  the  plaintiff  cross- 
appeals against  the  dismissal  of  his  claim  for  slander.  This  we 
disposed  of  at  the  hearing — it  appearing  that  the  plaintiff  could 
recover  only  nominal  damages,  we,  following  the  well-established 
practice,  refused  to  grant  a new  trial,  the  result  of  which  could  be 
no  more  than  nominal  damages. 

The  other  branches  of  the  case  require  more  extensive  examin- 
ation. The  damages  awarded  for  time  lost  from  the  Exhibition 
cannot  be  allowed  this  plaintiff  as  such ; the  loss,  if  any,  was  the  loss 
of  his  company;  and  since  Salomon  v.  Salomon  & Co.,  [1897]  A.C. 
22  (Dom.  Proc.),  there  never  has  been  any  doubt  that  a joint  stock 
company  and  shareholder,  even  of  practically  all  the  shares,  are 
separate  and  distinct  entities  in  law.  As  the  company  is  not  a 
party  to  this  litigation,  and  no  application  has  been  made  to  add 
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it  as  a party,  we  need  not  consider  whether  the  company  has  a cause 
of  action — that  will  depend  upon  the  construction  to  be  placed 
upon  the  contract.  Whether  the  plaintiff  can  recover  on  contract 
at  all  depends  upon  whether  the  contract  was  made  by  the  defend- 
ants with  him  or  with  his  company.  It  might  he  that  the  Kitch- 
ener company,  being  desirous  to  send  its  representative  to  Toronto, 
secured  accommodation  for  him  for  its  own  purposes,  and  made 
the  contract  with  the  defendants  for  itself,  in  its.  own  name.  Were 
this  the  case,  there  was  no  contract  with  the  plaintiff  at  all,  and  he 
could  have  no  advantage  from  the  contract  actually  entered  into. 
The  law  in  England  is  fully  discussed  in  an  article  in  46  L.Q.R. 
12,  and  in  Ontario  in  Kendrick  v.  Barkey  (1907),  9 O.W.R.  356; 
but  this  is  trite  and  familiar  law.  Here  the  contract  seems  to  have 
been  made  by  the  Kitchener  company,  not  as  employers  of  the 
plaintiff  but  as  his  agent — and  it  was  thus  that  all  parties  looked 
upon  it.  Consequently  the  plaintiff  may  sue  in  contract. 

Assuming  then,  as  I do,  that  there  was  a contract  with  the 
plaintiff — and  all  parties  have  treated  the  reservation  as  made 
by  him — the  plaintiff'  was  entitled  to  accommodation  for  the  term 
of  the  exhibition  at  $1.50  a day,  and  the  defendants  are  liable  for 
the  breach  of  this  contract.  This  contract  was  broken  by  the 
debarring  of  the  plaintiff  from  his  room  without  giving  him 
another  room,  and  further  by  ordering  him  out  of  the  house. 

I see  no  reason  why  the  plaintiff  should  not  receive  the  sum  of 
$20  for  expenses  going  to  Kitchener,  an  expense  which  was  render- 
ed necessary  by  the  conduct  of  the  defendants.  It  may  indeed  be 
that  he  will  be  or  has  been  reimbursed  by  his  company,  but  he  had 
to  make  the  expenditure  at  the  time,  and  I can  see  no  reason  why 
he  should  not  be  allowed  it.  As  to  the  $6  item  there  can  be  no 
doubt,  for  the  same  reason.  The  finding  as  to  the  baggage  is  also 
to  be  sustained — the  retention  was  wholly  unjustified. 

But  the  fact  that  the  plaintiff  was  received  under  a special  con- 
tract does  not  deprive  him  of  his  ordinary  rights  as  a guest;  and 
it  is  in  that  capacity  that  he  claims  damages  beyond  his  money 
loss. 

From  the  findings  of  the  jury,  we  are  relieved  from  deciding 
whether  he  is  entitled  to  be  awarded  such  damages  by  the  jury. 
If  and  when  that  question  arises,  it  may  be  necessary  to  consider 
such  cases  as  Whiting  v.  Mills,  7 H.C.R.  450,  especially  at  p.  453, 
per  Robinson,  C.J.,  and  MacGowan  v.  Duff  (1887),  14  Daly 
(N.Y.)  315. 

But,  upon  the  matter  being  laid  before  the  jury,  they  seem  to 
have  come  to  the  conclusion  that  the  plaintiff  here  was  not  entitled 
to  any  damages  on  that  head — probably  thinking  that  ‘^^he  gave  as 
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good  as  he  got.^’  If  that  was  their  conclusion,  I am  inclined  to 
agree  with  them — at  all  events,  it  cannot  be  said  that  such  a 
conclusion  was  unwarranted ; and  the  result  is  that  we  must  accept 
the  finding  that  the  plaintiff  suffered  no  damage  from  the  exclusion 
from  the  hotel  in  the  manner  that  this  was  effected. 

The  plaintiff,  then,  is  entitled  to: — 


The  sum  of $20.00 

The  sum  of 6.00 

$26.00 

Less  the  sum  of 13.50 

Namely: $12.50 


In  view  of  the  utterly  unwarranted  and  insolent  conduct  of  the 
manager  toward  his  guest,  I would  give  the  plaintiff  County  Court 
costs  of  the  action;  but,  success  being  divided,  no  costs  of  the 
appeal  to  either  party.  As  I have  said,  we  do  not  interfere  with 
any  action  the  Kitchener  company  may  be  advised  to  take  for  the 
loss  it  suffered  from  the  action  of  the  manager. 

Hasten,  J.A.  : — This  is  an  action  where  the  fons  et  origo  mali 
involves  a sum  of  $4.50,  the  controversy  relating  to  a difference 
of  50  cents  per  day  in  the  price  of  a room  in  the  defendants’  hotel 
which  the  plaintiff  occupied  for  9 days.  Speaking  with  the  extreme 
of  judicial  reserve,  I would  say  that  in  this  controversy  each 
party  failed  to  exercise  diplomatic  or  even  fair  and  reasonable 
consideration  for  the  rights  of  the  other,  and  each  somewhat 
autocratically  overestimated  his  own  rights  and  insisted  on  them 
according  to  his  own  estimate.  But  whether  on  the  facts  one 
sympathises  with  the  conduct  of  the  plaintiff  or  with  that  of  the 
defendants  or  disapproves  of  both,  the  law  remains  the  same,  as 
also  its  application  to  the  facts  of  this  case. 

The  action  as  launched  embraces  three  distinct  and  definite 
claims:  (1)  Slander;  (2)  breach  of  contract  to  lodge  the  plain- 
tiff; (3)  wrongful  detainer  of  the  plaintiff’s  goods. 

No  other  cause  of  action  was  embraced  in  the  statement  of 
claim  or  put  forward  at  the  trial. 

The  trial  Judge  entered  a nonsuit  on  the  claim  for  slander, 
and  I agree  that  a new  trial  of  that  branch  ought  not  be  granted 
by  this  Court. 

With  respect  to  the  other  claims,  the  following  were  the  ques- 
tions submitted  to  the  jury,  and  their  answers  : (as  set  out  in  the 
judgment  of  Riddeul^  J.A.,  supra). 
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I note  a minor  inadvertence  in  question  2,  which  ought,  having 
regard  to  the  statement  of  claim  and  the  whole  course  of  the  trial, 
to  have  read:  ^^Did  the  defendant  wrongfully  refuse  to  retain  the 
plaintiff  as  a guest  The  action  was  launched  and  has  procee'ded 
as  an  action  for  breach  of  contract  to  lodge  the  plaintiff  from  the 
22nd  August  till  the  conclusion  of  the  Toronto  Exposition.  It  is 
not  an  action  of  tort  for  wrongful  refusal  to  receive  the  plaintiff 
as  a guest.  He  was  in  fact  received  and  Avas  Avrongfully  dismissed 
and  excluded  in  breach  of  the  contract  to  keep  him  till  the  exhibi- 
tion ended.  The  point  is  of  importance  on  a question  to  which 
I advert  hereafter. 

I observe,  in  the  next  place,  that  the  plaintiff  has  not  up  to  the 
present  time  paid  or  effectively  tendered  to  the  defendants  the 
sum  of  $13.50  for  which  he  is  admittedly  liable.  While  it  is 
quite  true  that  on  the  22nd  August  he  tendered  to  a clerk  of  the 
defendant  company  three  $5  bills  in  payment  of  $10.50  for  a week^s 
lodging  which  he  had  enjoyed  in  a $2-a-day  room,  the  clerk  had 
no  authority  to  receive  or  accept  such  a tender,  and  no  tender  in 
respect  of  the  last  two  days’  occupation,  or  any  further  or  other 
tender,  Avas  ever  made.  On  the  30th  August,  after  his  final  quarrel 
with  the  manager.  Tremble,  the  plaintiff  ought  to  have  made  a 
formal  tender  of  $13.50  and  demanded  his  baggage.  He  did 
neither,  and  the  defendants  Avere  entitled  to  retain  his  baggage 
till  it  had  been  paid.  The  item  of  $5  allowed  by  the  jury  as  damages 
for  detaining  the  plaintiff’s  baggage  should  be  disallowed. 

For  reasons  fully  stated  by  my  brother  Eiddell,  and  to  which 
I cannot  usefully  add  anything,  the  item  of  $200  damages  found 
by  the  jury  ^Tor  time  lost  from  the  exhibit”  must  be  disallowed. 

For  breach  by  the  defendants  of  their  contract  to  lodge 
the  plaintiff,  he  is  entitled  to  the  damages  which  naturally  flow 
from  that  breach.  -These  embrace  the  $6  additional  cost  of  lodgings 
paid  by  the  plaintiff  for  6 days,  and  the  $20  Avhicjh  the  jury  allowed 
him  on  the  ground  that  he  could  not  get  other  lodgings  in  Toronto, 
and  Avas  compelled  to  go  home  to  Kitchener  over  Sunday.  I 
strongly  suspect  that  he  would  in  any  case  have  gone  there  for 
the  week-end,  but  the  jury  have  passed  on  the  item  on  conflicting 
evidence,  and  their  finding  cannot  be  reversed. 

This  brings  me  to  the  consideration  of  the  most  important 
point  in  the  appeal,  namely,  the  contention  of  the  plaintiff  that 
he  is  entitled  to  damages  for  being  rudely  and  abruptly  turned 
out  of  the  hotel  without  good  reason. 

On  the  argument,  the  case  of  Whiting  v.  Mills,  7 H.Ci.E.  450, 
was  referred  to  and  relied  on.  That  Avas  a special  action  on  the 
case — or,  in  present-day  parlance,  an  action  of  tort. 
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The  first  count  in  the  plaintifFs  declaration  charged  “that  the 
defendant  was  an  innkeeper  and  kept  a common  inn  at  Kingston 
for  the  reception  and  accommodation  of  travellers ; that  on  the  24th 
February,  1848,  the  plaintiff,  being  a traveller,  came  with  certain 
goods  and  chattels,  etc.,  and  was  then  accepted  and  received  by 
the  defendant  into  the  said  inn  with  the  said  goods  as  a guest,  and 
that  the  plaintiff  afterwards,  to  wit,  on  the  1st  April,  in  the  year 
aforesaid,  paid  to  the  defendant  a large  sum  of  money,  viz.  £10, 
being  for  board  in  the  same  inn  for  the  space  of  6 weeks  ending 
on  the  3rd  day  of  April  aforesaid.  Yet  that  defendant,  not  regard- 
ing his  duty,  as  such  innkeeper,  but  contriving  to  injure  the  plain- 
tiff, and  to  put  her  to  great  and  unnecessary  trouble,  and  expense 
and  inconvenience,  and  to  injure  her  health  and  feelings,  after- 
wards and  upon  the  said  3rd  day  of  April,  did  not  nor  would 
suffer  or  permit  the  plaintiff  longer  to  continue  or  lodge  at  the  said 
inn,  as  aforesaid,  with  the  said  goods,  during  the  said  time  in  that 
behalf,  but  wholly  neglected  and  refused  so  to  do;  and  on  the 
contrary  thereof,  on  the  night  of  the  said  1st  day  of  April,  in  the 
year  aforesaid,  then  wrongfully  and  unjustly  turned  the  plaintiff, 
with  the  said  goods,  out  of  his  said  inn,  whereby  the  plaintiff  was 
forced  to  quit  the  said  inn,  and  to  go  and  travel  in  the  night  time 
of  the  said  1st  April,  to  the  distance  of  10  miles,  in  order  to  pro- 
cure lodging  elsewhere,  and  a place  of  safety  for  her  goods.’^ 

To  this  count  the  defendant  pleaded : — 

“That  the  plaintiff  did  not  as  such  traveller  as  aforesaid  pay 
to  the  defendant  the  said  sum  of  money  in  the  said  ffr?st  count 
mentioned,  or  any  part  thereof,  as  in  the  said  first  count  alleged : 
and  of  this  he  puts  himself  upon  the  country.” 

The  jury  found  for  the  plaintiff  on^  the  first  count,  and  25 
shillings  damages,  but  upon  the  above  plea  to  that  count  they 
found  for  the  defendant,  and  the  action  was  in  consequence  dis- 
missed. 

On  the  appeal  a question  appears  to  have  arisen  as  to  whether 
the  relationship  of  the  parties  was  that  of  guest  and  innkeeper 
or  not,  and  in  the  course  of  his  judgment,  Robinson,  C.J.,  says,  at 
p.  452 

“She  had  been  there  about  6 weeks.  If  she  had  rented  a 
certain  apartment  as  tenant  for  any  certain  term,  she  would  have 
been  no  longer  a guest;  but  what  is  shewn  is  that  she  came  to  the 
inn  as  a guest;  that  she  was  so  received,  staid  there  six  weeks, 
and  had  paid  for  her  board  by  the  week  two  days  in  advance.” 

The  conclusion  of  the  Court  was  that  she  was  a guest  and  as 
such  “had  her  rights  as  a guest,  and  could  not  be  rudely  or  abrupt- 
ly turned  out  wfithout  some  cause  to  justify  it.” 
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Discussing  the  plaintiff’s  motion  for  judgment  non  obstante 
veredicto  upon  the  third  issue,  the  Chief  Justice  says,  at  p.  453 : — 
^AVe  think  we  must  look  upon  the  3rd  plea  as  admitting 
Avhat  is  not  directly  traversed  in  it — namely,  that  the  plaintiff 
was  in  the  defendant’s  inn  as  a guest,  and  as  being  intended  to 
deny  only  the  allegation  of  payment  of  her  fare,  which  was  a fact 
necessary  to  be  proved  in  orde.>r  to  sustain  the  plaintiff’s  case,  and 
a fact  expressly  averred  in  the  declaration.  The  plaintiff  rested 
her  case,  not  on  any  allegation  of  tender,  but  on  an  averment  of 
actual  payment  . . . The  3rd  plea  traversed  the  payment, 
. . . . So  we  think  that  the  said  plea  traversed  a material 
fact,  and  it  has  been  found  for  defendant  ....  The  rule 
therefore  for  judgment  non  obstante  is  discharged.” 

I observe  that  the  action  was  in  tort,  not  contract — that  it  was 
dismissed  because  the  jury  found  that  the  hotel-bill  had  not  been 
paid  as  alleged;  and  that  the  observations  as  to  the  rights  of  the 
plaintiff  as  a guest  were  obiter. 

I am  unable  to  apprehend  that  this  decision  has  a bearing  on 
the  rights  of  the  plaintiff  in  an  action  of  contract  such  as  this. 

I agree  with  the  opinion  expressed  by  my  brother  Orde  in  the 
case  of  Toronto  Hockey  Club  v.  Arena  Gardens  of  Toronto  Ltd. 
(1924),  55  O.L.E.  509,  at  p.  518,  where  he  says  : — 

‘^‘^There  is  no  foundation  for  any  theory  that  a plaintiff  can 
recover  both  in  tort  and  for  breach  of  contract  when  the  tort  and 
the  breach  of  contract  result  from  the  same  act.  In  every  such 
case  the  plaintiff  must  either  elect  or  be  deemed  to  have  elected : 
the  recovery  of  one  judgment  in  respect  of  two  distinct  and 
technically  incompatible  causes  of  action  is  impossible.” 

The  statement  is  fully  suported  by  the  authorities  there  cited, 
including  the  decision  of  the  House  of  Lords  in  Addis  v.  Gramo- 
phone Co.  Ltd.,  [1909]  A.C.  488. 

The  plaintiff  in  launching  this  action  elected  to  sue  for  breach 
of  contract.  He  succeeds  and  is  entitled  to  recover  the  damages 
which  in  the  contemplation  of  the  parties  would  naturally  flow 
from  the  breach  of  that  contract.  These  damages  are  the  $6  extra 
paid  for  lodgings  and  the  $20  expenses  in  going  over  Sunday  to 
Kitchener. 

Against  this  is  to  be  set  off  the  sum  of  $13.50  due  by  the 
plaintiff  to  the  defendants  for  9 days’  use  of  the  room. 

The  judgment  below  should  be  varied  by  reducing  the  sum 
payable  by  the  defendants  to  the  plaintiff  to  $12.50,  and  by  direct- 
ing that  instead  of  County  Court  costs  the  plaintiff  recover 
Division  Court  costs  without  a set-off. 
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Success  on  the  present  appeal  is  divided,  and  I would  award 
no  costs  of  this  appeal  to  either  party. 

Orde,  J.A.,  agreed  with  Mastex^  J.A. 

Fisher,  J.A.,  agreed  with  Eiddell,  J.A. 

Eiddell,  J.A. : — The  result  is  that  the  Court  is  agreed,  upon 
reducing  the  judgment  to  $12.50,  and  that  there  should  be  no 
costs  of  the  appeal;  as  to  the  other  costs,  all  the  members  agree 
that  the  plaintiff  should  have  costs  of  the  action,  but  two  would 
allow  only  Division  Court  costs  without  a set-off,  not  acceding  to 
the  view  of  the  rest  of  the  Court  that  more  should  be  allowed — 
more,  then,  cannot  be  awarded.  The  appeal,  therefore,  is  allowed 
in  part;  and  judgment  directed  to  be  entered  for  the  plaintiff  for 
$12.50  and  Division  Court  costs  without  a set-off,  no  order  being 
made  as  to  the  costs  of  the  appeal. 

Appeal  allowed  in  part. 


[IN  CHAMBERS.] 

Ee  Toronto  Finance  Corporation. 

Company — Winding-up — Petitions  for  Order — Companies  Act,  R.S.O. 
1927,  ch.  218,  sec.  214(c)  — “Just  and  Equital)le"  — Whether  Sub- 
stratum of  Company  Gone — Deadlock  in  Management — Lack  of 
Confidence — Undertaking  to  -Surrender  Charter — Discretion — 
Absence  of  Fraud  and  of  ultra  Tires  Transactions. 

Upon  the  petition  of  two  directors  of  the  company  and  the  petition  of 

’ eleven  shareholders  for  orders  for  its  winding-up  under  sec.  214  (c) 
of  the  Ontario  Companies  Act:  — 

Held,  that  the  evidence  did  not  establish  that  the  substratum  of  the 
company,  or  even  a substantial  part  of  it,  had  disappeared. 

The  mere  fact  that  there  had  been  depreciation  in  the  value  of  its 
assets,  or  that  the  assets  had  become  frozen  instead  of  liquid,  did 
not  establish  the  disappearance  of  the  substratum. 

Where  the  company  is  formed  for  several  purposes,  it  may  abandon 
one  of  them  and  carry  on  the  others — if  it  does  so,  it  cannot  be  said 
that  the  substratum  has  gone. 

The  principal  business  carried  on  by  the  company  was  dealing  in 
secured  mortgages  on  real  estate;  the  company  had  all  its  assets, 
but  they  were  depleted  in  value,  and  at  the  time  the  petitions  were 
presented  the  market  was  unfavourable  to  realisation;  the  com- 
pany should  be  allowed  to  proceed  with  the  realisation,  which  would 
be  seriously  prejudiced  by  a winding-up  order. 

Re  Hamilton  Ideal  Manufacturing  Co.  Ltd.  (1915),  34  O.L.R.  66,  dis- 
lingnished. 

2.  At  the  time  of  the  presentation  of  the  ‘petitions  there  were  only 
four  directors,  whereas  the  company  under  its  by-laws  should  have 
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five.  The  two  petitioning  directors  had  recently  refused  to  attend 
meetings  or  to  discuss  with  the  other  directors  the  management  of 
the  company’s  affairs:  — 

Held,  that,  if  any  deadlock  existed,  it  was  created  by  the  two  petition- 
ers, and  was  not  a ground  for  ordering  a winding-up. 

Re  James  Lumbers  Co.  Ltd.  (1925),  58  O.L.R.  101,  followed. 

3.  A lack  of  confidence  on  the  part  of  the  shareholders  in  the  manage- 
ment of  the  company’s  affairs  as  a ground  for  making  a winding-up 
order  must  be  a justifiable  lack  of  confidence  grounded  on  conduct 
of  the  directors  in  regard  to  the  company’s  business — and  that  was 
not  shewn. 

Unless  there  Is  fraud  in  connection  with  the  management,  or  the  trans- 
actions are  beyond  the  powers  of  the  company,  a majority  of  the 
directorate  must  govern,  and  the  only  redress  open  to  minority 
shareholders  is  to  vote  out  the  directors  who  offend. 

The  Lumbers  case,  supra,  and  Re  Jury  Gold  Mine  Development  Co. 
Ltd.  (1928),  63  O.L.R.  109,  followed. 

4.  An  undertaking  given  by  the  company  to  the  Registrar  of  Com- 
panies to  surrender  its  charter  within  6 months  of  the  date  of  the 
incorporation  of  a proposed  new  company  of  the  same  name  is  not 
a ground  for  a winding-up  order. 

It  was  not,  therefore,  upon  any  of  the  grounds  taken,  “just  and  equit- 
able’’ that  the  company  should  be  wound  up. 

Two  petitions  for  orders  for  the  winding-up  of  the  Toronto 
Finance  Corporation^  one  of  them  being  by  two  of  the  directors, 
and  the  other  by  eleven  of  the  shareholders. 

The  petitions  were  heard  together  by  Weight,  J.,  in  Chambers. 

S.  A.  Hayden,  for  the  petitioners'. 

R.  H.  Greer,  K.C.,  and  M.  P.  Hyndman,  for  the  company. 

April  9.  Wright,  J.  : — For  convenience  these  petitions  were 
heard  together,  as  the  material  filed  was  applicable  to  both  peti- 
tions. 

The  company  was  incorporated  on  the  3rd  February,  1921,  wTh 
an  authorised  capital  of  $2,000,000. 

The  charter  or  letters  patent  of  the  company  conferred  upon  it 
very  wide  powers,  but  until  recently  the  principal  business  carried 
on  by  the  company  was  dealing  in  second  mortgages  on  real  estate 
in  the  city  of  Toronto. 

The  company  does  not  appear  to  have  enjoyed,  at  any  time 
during  its  history,  a peaceful  career,  and  certainly  for  the  last 
few  months  it  has  had  a very  strenuous  existence.  It  is  sought 
by  these  petitioners  to  end  the  controversies  by  having  the  com- 
pany wound  up  under  sec.  214  of  the  Ontario  Companies  Act,  hav- 
ing particular  reference  to  clause  (c)  of  that  section,  which  pro- 
vides that  where,  in  the  opinion  of  the  Court,  it  is  just  and  equi- 
table for  some  other  reason  than  the  bankruptcy  or  insolvency  of 
the  corporation  that  it  should  be  wound  up,  a company  may  be 
wound  up  by  order  of  the  Supreme  Court. 


LXV.] 


ONTARIO  LAW  REPORTS. 


353 


The  petitions  are  based  on  four  distinct  grounds,  which  may  be 
classified  as  follows: — 

1.  That  the  substratum  of  the  company  is  gone. 

2.  That  there  is  a deadlock  in  the  management  of  the  company 
which  prevents  it  being  successfully  carried  on. 

3.  That  there  is  a lack  of  confidence  on  the  part  of  the  share- 
holders in  the  management  of  the  company. 

4.  That  an  undertaking  has  been  given  by  the  company  to 
the  Registrar  of  Companies  to  surrender  its  charter  within  6 
months  of  the  date  of  the  incorporation  of  the  new  company  of  the 
same  name. 

I think  it  is  desirable  to  deal  first  with  the  fourth  ground. 
The  undertaking  referred  to  was  given  because  it  was  thought 
advisable  by  the  management  of  the  company  to  form  a new  com- 
pany bearing  the  same  name,  for  the  purpose  of  taking  over  the 
assets  of  the  present  company,  and  to  further  a scheme  for  re- 
organisation. That  does  not  appear  to  afford  any  reason 
whatever,  either  by  itself  or  in  conjunction  with  the  other  grounds, 
for  the  winding-up  of  the  company,  and  may  be  dismissed  from 
further  consideration. 

Dealing  with  the  first  ground,  that  the  substratum  of  the  com- 
pany is  gone,  the  evidence  and  material  filed  do  not  establish  that 
the  company  is  insolvent  or  is  not  in  a position  to  carry  on  busi- 
ness. It  does  appear,  however,  that  no  dividend  has  been  paid  on 
the  preferred  stock  since  June,  1926,  and  the  auditors'’  reports, 
notably  that  for  the  9 months  ending  on  the  30th  September,  1929, 
shew  that  the  financial  position  of  the  company  has  not  been  im- 
proving, and  that  a large  part  of  its  capital  is  locked  up  in  real 
estate,  which  the  company  was  obliged  to  take  over  on  default  of 
payment  by  the  mortgagors.  That  report  also  shews  that  a very 
considerable  amount  of  the  real  estate  so  held  is  not  rented,  and 
it  also  appears  that  some  of  the  buildings  are  in  a poor  state  of 
repair. 

It  is  the  professed  intention  of  the  directors  of  the  company, 
or  at  least  some  of  them,  to  engage  in  other  lines  of  business  within 
the  terms  of  the  charter,  as  it  is  said  that  at  the  present  time  the 
business  of  dealing  in  second  mortgages  is  not  attractive  or  profit- 
able. It  does  also  appear  that  at  the  present  time  the  real  estate 
held  by  the  company  cannot  be  readily  or  profitably  disposed  of, 
owing  to  the  state  of  the  real  estate  market. 

For  the  company  it  is  pointed  out  that  the  petitioner  Alexander 
Butler  was,  until  February  of  the  present  year,  the  general  manager 
of  the  company,  and  it  is  alleged  that  the  present  position  of  the 
real  estate  owned  by  the  company  is  due  to  a considerable  extent 
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to  his  management.  Tliat^  however^  does  not  relieve  the  directors 
from  their  duty  and  responsibility  in  connection  with  the  assets 
of  the  company. 

The  auditors’  reports  for  some  years  have  shewn  a state  of 
progressive  decline  in  the  company’s  real  estate  holdings,  and  the 
directors  ought  to  have  been  familiar  with  these  reports. 

Notwithstanding  what  has  been  said  as  to  the  condition  of 
the  company’s  business,  I do  not  think  it  can  be  held  that  the  sub- 
stratum of  the  company,  or  even  a substantial  part  of  it,  has  dis- 
appeared. The  mere  fact  that  there  has  been  depreciation  in  the 
value  of  its  assets,  or  that  the  said  assets  have  become  frozen 
instead  of  liquid,  does  not  establish  that  the  substratum  of  the 
company  has  disappeared. 

The  authorities  are  not  entirely  in  harmony  on  this  point,  but 
I think  the  weight  of  authority  supports  the  proposition  that  where 
the  company  is  established  for  several  purposes  it  may  abandon 
one  of  them  and  carry  on  the  others,  and  in  such  case  it  cannot 
be  said  that  the  substratum  of  the  company  has  gone : see  The 
Norwegian  Titanic  Iron  Co.  Ltd.  (1865),  35  Beav.  223;  In  re  New 
Gas  Co.  (1877),  5 Ch.D.  703. 

This  is  an  entirely  different  case  from  Re  Hamilton  Ideal 
Manufacturing  Co.  Ltd.  (1915),  34  O.L.E.  66.  In  that  case  the 
company  had,  almost  a year  prior  to  the  commencement  of  the 
winding-up  proceedings,  sold  the  assets,  and,  outside  of  the  moneys 
due  to  the  company,  the  remaining  assets  were  of  comparatively 
small  value.  No  active  business  was  being  carried  on,  and  there 
was  no  apparent  prospect  of  a resuscitation  of  the  business.  Under 
these  circumstances  Mr.  Justice  Kelly  considered  that  the  sub- 
stratum of  the  company  had  gone,  and  therefore  held  that  it  was 
just  and  equitable  to  make  a winding-up  order.  To  some  extent 
that  decision  is  based  upon  the  decision  in  In  re  Thomas  Edward 
Brinsmead  & Sons,  [1897]  1 Oh.  45,  where  Vaughan  Williams,  J., 
held  that  the  very  material  part  of  the  substratum  was  gone.  The 
sale  of  the  assets  there  apparently  included  the  user  of  the  name 
of  the  company  and  the  goodwill  attached  to  the  business,  so  that 
in  effect  very  little  of  the  company’s  assets  was  left  to  carry  on 
business. 

The  situation  in  this  case  is  entirely  different.  The  company 
has  all  its  assets  in  their  depleted  form  or  value,  and  will,  no 
doubt,  realise  on  the  same  in  time.  The  present  state  of  the 
market  is  not  favourable  to  such  a realisation,  and  I think  the 
company  should  be  allowed,  under  its  new  management,  to  pro- 
ceed with  the  realisation  of  its  assets,  having  regard  to  the  possible 
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improvement  of  the  real  estate  market  in  the.  near  future.  A 
winding-up  order  would  undoubtedly  seriously  prejudice  the  reali- 
sation of  the  assets^  and  upon  that  ground  alone  I think  that,  in 
the  exercise  of  my  discretion,  the  order  should  be  refused. 

Coming  to  the  consideration  of  the  second  ground,  namely, 
that  there  is  a deadlock  in  the  management  of  the  company,  and 
therefore  it  is  desirable  that  a winding-up  order  should  be  made, 
it  does  appear  that  there  are  at  present  only  four  directors,  al- 
though uDider  its  by-laws  the  company  should  have  five  directors. 

The  two  petitioners  Butler  and  Luckhart  have  recently  refused 
or  failed  to  attend  the  meetings  with  the  other  directors  or  to 
discuss  the  management  of  the  affairs  of  the  company  with  them, 
so  that  if  there  is  any  deadlock  e.visting,  it  is  largely  due  to  the 
attitude  of  these  two  directors  and  is  created  by  themselves.  This 
alleged  deadlock  does  not,  in  the  circumstances,  constitute  a ground 
for  directing  a winding-up  of  the  company.  A similar  situation 
was  considered  in  Re  James  Liomhers  Co.  Ltd.  (1925),  58  O.L.R. 
101,  and  it  was  held  that  where  the  petitioners  created  the  dead- 
lock. which  could  be  broken  or  overcome,  it  did  not  create  such  a 
deadlock  as  would  warrant  the  Court  in  making  the  winding-up 
order.  Here  the  disagreement  between  the  directors  can  easily 
be  overcome  by  the  election  of  a new  director  either  by  the  direc- 
tors themselves  appointing  a director  for  the  balance  of  the  year, 
or  at  the  next  annual  meetino*  of  the  shareholders,  where  directors 
can  be  elected.  In  any  view,  the  deadlock  is  only  temporary. 

As  to  the  third  ground,  that  there  is  a lack  of  confidence  in 
the  management  on  the  part  of  the  shareholders,  it  may  be  re- 
marked that  upon  the  authorities  it  must  be  a justifiable  lack  of 
confidence  grounded  on  conduct  of  the  directors  in  regard  to  the 
company’s  business,  and  not  springing  from  dissatisfaction  at 
being  out-voted  on  business  affairs  or  on  what  is  called  the  dom- 
estic policy  of  the  company.  See  Re  James  Lumbers  Co.  Ltd., 
already  cited;  LocKy.  Blacl'wood  Ltd.,  [1924]  A.C.  783. 

I do  not  think  there  is  any  evidence  here  to  justify  me  in  hold- 
ing that  the  conduct  of  the  directors  who  have  been  transacting 
the  business  of  the  company  recently  is  such  as  to  destroy  a rea- 
sonable shareholder’s  confidence  that  the  business,  if  left  in  the 
hands  of  the  present  management,  will  be  conducted  competently 
and  honestly  and  in  the  interest  of  the  shareholders. 

It  may  be,  as  the  evidence  indicates,  that  there  has  been  con- 
siderable strategy  resorted  to  by  both  sets  of  directors  in  order  to 
obtain  control  of  the  management  of  the  company,  but  that  is  not 
sufficient,  and  from  the  judgment  of  Mr.  Justice  Middleton  in  Re 
Jury  Gold  Mine  Development  Co.  Ltd.  (1928),  63  O.L.R.  109,  it 
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would  appear  that  the  principle  to  be  deduced  from  the  cases  on 
the  point  establish  that  unless  there  is  some  fraud  in  connection 
with  the  management  of  the  company,  or  the  directors  are  con- 
ducting transactions  ultra  vires  of  the  company,  a majority  of  the 
directorate  must  govern,  and  the  only  redress  open  to  minority 
shareholders  is  to  vote  out  the  directors  who  offend. 

In  this  case,  so  far  as  the  material  discloses,  no  fraud  or  dis- 
honesty in  the  management  of  the  company  by  the  directors  has 
been  shewn.  At  most  it  can  only  be  said  that  the  management  has 
not  been  of  the  best;  and,  as  one  of  the  petitioners,  Alexander 
Butler,  was  the  manager  for  some  years,  it  can  hardly  be  open  to 
him  to  complain  of  transactions  that  came  under  his  immediate 
supervision  or  direction  without  apparently  any  protest  on  his  part. 

'Considering  the  several  grounds  put  forward  either  separately 
or  collectively,  I am  of  opinion  that  this  is  not  a proper  case  in 
v/hich  to  order  a winding-up. 

The  petitions  will  be  dismissed  wdth  costs. 


[LOGIE,  J.] 

OlIVIEB.  V.  SOLLOWAY  MiLLS  & Co.  LtD. 


Landlord  and  Tenant — Assignment  of  Lease — Effect  of — Exercise  of 
Option  of  Renewal — Bankruptcy  of  Assignee — Guaranty — Liability 
of  Guarantors  for  Rent — Construction  of  Documents — Subrogation 
— ‘'Term” — Possession  of  Demised  Premises — Bankruptcy  Act, 
R.S.C.  1927,  ch.  11,  sec.  126  — IS  & Vf  Geo.  V.  ch.  31,  sec. 
31 — Powers  of  Dominion  Parliament — Interference  with  Land- 
lord's Civil  Rights. 

By  a lease  dated  the  17th  May,  1927,  O.  rented  to  his  son  certain 
premises  in  the  Province  of  Quebec  for  a term  of  three  years  from 
the  1st  April,  1927,  ending  on  the  31st  March,  1930.  The  lease  con- 
tained a provision  that  the  lessee,  upon  giving  notice  before  the  1st 
February,  1930,  should  have  the  privilege  of  renewing  the  lease  for 
a further  period  of  two  years  on  the  same  terms  and  conditions.  In 
October,  1928,  the  lease  was  transferred  or  assigned  by  the  son  to 
B.,  who  was  subrogated  to  all  the  rights  of  the  son  under  the 
original  lease  and  accepted  the  benefits  and  obligations  contained  in 
'the  lease  and  the  transfer,  O.  intervening  in  the  instrument  of 
assignment  to  consent  thereto.  By  an  agreement  executed  in 
November,  1928,  the  defendants  guaranteed  fulfilment  of  the  con- 
ditions of  the  transfer,  including  the  payment  of  the  rent  to  O.  and 
his  son,  the  transferor.  This  agreement  contained  a clause  pro- 
viding that,  should  B.  become  insolvent,  O.  and  his  son  might  claim 
from  the  defendants  immediate  payment  of  the  balance  of  the  sum  of 
$10,25'0,  being  the  aggregate  amount  due  by  B.  under  the  assign- 
ment, and  upon  payment  of  that  balance  the  defendants  should  be 
entitled  to  the  benefit  of  the  term  allowed  under  the  original  lease 
and  the  transfer  thereof.  In  February,  1929,  B.  made  an  assign- 
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ment  under  the  Bankruptcy  Act,  by  virtue  whereof  the  term  created 
by  the  lease  and  transfer  became  vested  in  the  trustee,  who  did  not 
elect  to  retain  the  premises  or  to  disclaim;  — 

Held,  that,  upon  the  true  construction  of  the  instrument  of  transfer, 
read  in  connection  with  the  original  lease  and  the  instrument  of 
guaranty,  the  effect  was  to  exercise  the  option  granted  by  the  original 
lease  and  establish  the  relation  of  lessor  and  lessee  between  O. 
and  B. 

Held,  also,  that  the  words  in  the  agreement  of  guaranty,  “shall  be 
entitled  to  the  benefit  of  the  term,”  were  not  to  be  read  as  entitling 
the  defendants  to  the  actual  possession  of  the  demised  premises. 
Cottee  V.  Richardson  (1851),  7 Ex.  143,  151,  referred  to  as  to  the  mean- 
ing of  the  word  “term”  in  a covenant  in  a lease. 

Reference  also  to  the  Bankruptcy  Act  Amendment  Act,  1923,  13  & 14 
Geo.  V.  ch.  31,  sec.  31,  now  sec.  126  of  the  Bankruptcy  Act,  R.S.C. 
1927,  ch.  11,  and  to  In  re  Stoher,  Ex  p.  Mark  Workman  Investment 
Corporation  (1923),  4 C.B.R.  34,  upon  the  question  of  the  power  of 
the  Dominion  Parliament  to  interfere  with  a landlord’s  civil  rights. 
Judgment  was  given  for  0.  and  his  son  against  the  defendants,  upon 
their  guaranty,  for  the  amount  of  rent  due. 

Ax'  action  brought  by  C.  F.  Olivier  and  V.  A.  Olivier,  plain- 
tiffs, against  Solloway  Mills  & Co.  Ltd.,  I.  W.  C.  Solloway,  and 
Harvey  Mills,  defendants,  upon  an  agreement  whereby  the  defend- 
ants guaranteed  the  fulfilment  of  a certain  transfer  of  a lease, 
including  payment  of  rent. 

The  action  was  tried  before  Logie,  J.,  without  a jury,  at  a 
Toronto  sittings. 

E.  G.  Blade,  for  the  plaintiffs. 

Gordon  Shaver,  K.C.,  for  the  defendants. 

April  11.  Logie,  J.  : — By  a lease  which  I will  call  the  head- 
lease,  dated  the  17th  day  of  May,  1927,  C.  F.  Olivier  rented  to 
his  son  V.  A.  Olivier  certain  premises  known  as  52  Wellington- 
street  north,  in  the  city  of  Sherbrooke,  in  the  Province  of  Quebec, 
for  a term  of  three  years  from  the  1st  day  of  April,  1927,  and  to 
be  fully  ended  on  the  31st  day  of  March,  1930.  The  lease  con- 
tains the  following  provision  : — 

‘Provided  the  said  lessee  shall  give  written  notice  to  the  said 
lessor  on  or  before  the  1st  day  of  February  in  the  year  1930,  the 
said  lessee  shall  have  the  privilege  of  renewing  and  extending  the 
present  lease  for  a further  period  of  two  years  on  the  same  terms 
and  conditions  as  this  present  lease.” 

By  a certain  transfer  or  assignment,  wEich  I will  for  conveni- 
ence call  the  sublease,  executed  by  the  plaintiffs  on  the  6th  day  of 
October,  1928,  and  by  Maurice  J.  Boulianne  on  the  16th  day  of 
October,  1928,  the  above  headlease  was  assigned  by  Y.  A.  Olivier 
to  Maurice  J.  Boulianne,  and  he  was  subrogated  to  all  the  rights 
accruing  in  favour  of  the  plaintiff  Y.  A.  Olivier  under  the  head- 
lease  and  accepted  the  benefits  and  obligations  contained  in  the 
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headlease  and  the  sublease.  Charles  F.  Olivier  ^hntervened’’  in 
the  sublease,  to  consent  to  the  transfer^  to  waive  all  notices,  and 
for  other  purposes  therein  set  out.  By  an  agreement  dated  the 
20th  day  of  November,  1928,  the  defendants  guaranteed  fulfilment 
of  the  conditions  of  the  transfer  of  lease  (the  sublease),  toi  wit, 
among  other  things,  the  payment  of  the  rent  to  the  head-lessor, 
C.  F.  Olivier,  and  to  the  sub-lessor,  Y.  A.  Olivier. 

The  agreement  contains  the  following  clause : — 

‘'Tt  is  further  understood  that  should  the  transferee  or  any  of 
the  warrantors  become  insolvent  then  the  transferor  and  the  lessor 
may  claim  from  the  warrantors,  jointly  and  severally,  immediate 
payment  of  the  balance  of  the  sum  of  $10,250,  being  the  aggregate 
amount  due  by  the  transferee  under  the  said  transfer,  and  upon 
payment  of  the  balance  as  aforesaid  the  warrantors  or  their  heirs, 
executors,  administrators,  successors,  and  assigns,  as  the  case  may 
be,  shall  be  entitled  to  the  benefit  of  the  term  allowed  under  the 
original  lease  and  the  said  transfer  thereof.^^ 

On  the  12th  day  of  February,  1929,  Maurice  J.  Boulianne  made 
an  assignment  for  the  benefit  of  his  creditors  under  the  provisions 
of  the  Bankruptcy  Act,  R.S.C.  1927,  ch.  11,  and  by  virtue  thereof 
his  propert}^,  including  the  said  term  created  by  the  said  lease  and 
sublease,  vested,  as  of  the  date  of  the  acceptance  and  filing  of 
the  assignment,  in  the  trustee. 

The  trustee  has  not  elected  to  retain  the  premises  for  the  whole 
or  the  part  of  the  unexpired  term  or  to  assign  or  disclaim  the  whole, 
pursuant  to  the  Act. 

It  was  contended  by  the  defendants  that  the  sublease  did  not 
constitute  an  exercise  of  the  option  of  renewing  and  extending 
the  headlease  for  a further  period  of  two  years,  nor  did  it  create 
any  liability  on  the  part  of  Maurice  J.  Boulianne  to  pay  the  rent 
on  the  headlease  tn  Charles  F.  Olivier. 

Upon  a careful  reading  of  the  sublease  alone,  both  in  the 
original  French  and  as  translated  by  the  plaintiffs  and  defendants, 
I am  of  opinion  that  the  effect  of  it  was  there  and  then  to  exer- 
cise the  option  granted  by  the  headlease  and  establish  the  relation- 
ship of  lessor  and  lessee  between  C.  F.  Olivier  and  Maurice  J. 
Boulianne,  as  it  unquestionably  did  as  between  V.  A.  Olivier  and 
Boulianne.  The  warranty  dated  the  20th  November,  1928,  was 
part  of  the  same  transaction.  By  it  all  three  documents  are  in- 
corporated, and  one  may  be  read  to  explain  the  others,  and,  so 
reading  it,  it  is  abundantly  clear  that  the  lease  bears  the  meaning 
which  I have  put  upon  it. 

It  was  contended,  however,  and  this  was  the  serious  defence, 
that,  the  sublease  having  become  vested  in  the  trustee  by  statutory 
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authority  (sec.  43 (/j)  of  the  Bankruptcy  Act),  the  trustee  had  the 
right  to  retain  for  the  whole  or  any  part  of  its  unexpired  term  or 
to  assign  pursuant  to  the  Act  the  sublease  above  referred  to^  and 
in  this  event  it  would  be  beyond  the  power  of  the  plaintiffs  to 
deliver  possession  of  the  premises  to  the  defendants  pursuant  to 
the  alleged  provisions  of  the  agreement  of  the  20th  November, 
1928,  and  that,  therefore,  this  action  is  without  proper  founda- 
tion, in  that  the  defendants  upon  payment  could  not  be  subrogated 
to  the  rights'  of  the  creditors  because  they  could  not  get  possession 
of  the  demised  premises.  If  the  agreement  had  been  that  the 
warrantors  upon  payment  should  have  been  entitled  to  the  ^“^pos- 
session of  the  premises’^  or  that  the  defendants  should  have  been 
entitled  to  the  “balance  of  the  term’^  granted  in  the  original  lease, 
there  might  be  some  difficulty. 

In  June,  1923,  Panneton,  J.,  in  In  re  Stoher,  Ex  p.  Mark  Work- 
man Investment  Corporation,  4 C.B.R.  34,  held  that  that 
part  of  sec.  52(5)  of  the  Bankruptcy  Act,  as  enacted  in  1921,  by 
11  & 12  G-eo.  V.  ch.  17,  sec.  41,  reading  “notwithstanding  the  legal 
effect  of  any  provision  or  stipulation  in  any  lease,’’  etc.,  etc.,  is 
ultra  vires  of  the  Dominion  Parliament,  and  that  it  was  not  com- 
petent for  Parliament  to  continue  in  operation  as  against  the  land- 
lord a lease  which  by  its  terms  had  expired  by  notice  given  by  the 
landlord  under  the  stipulations  of  the  lease  for  its  termination  at 
the  end  of  the  current  year  at  the  landlord’s  option  in  case  of  the 
tenant’s  insolvency,  and  forbidding  any  transfer  without  the  land- 
lord’s consent.  And  by  the  Bankruptcy  Act  Amendment  Act  of 
1923,  13  & 14  Geo.  V.  ch.  31,  sec.  31,  the  attempted  interference 
with  the  landlord’s  civil  rights,  caused  by  the  words  contained  in 
sec.  52(5),  was  recognised  as  being  ultra  vires  of  the  Dominion 
Parliament,  and  that  section,  as  amended  by  ch.  17  of  the  statutes 
of  1921,  was  repealed  and  a section  was  substituted  which  is  now 
sec.  126  of  R.S.C.  1927,  ch.  11,  in  effect  restoring  these  civil  rights 
to  provincial  jurisdiction.  It  may  be  that  an  agreement  executed 
before  insolvency,  if  it  provided  for  the  possession  by  the  warrantor 
of  the  demised  premises,  would  take,  under  the  revised  section  of 
fhe  Bankruptcy  Act,  priority  as  to  this  over  the  trustee  in  bank- 
ruptcy. 

But  it  is  not  necessary  for  me  to  decide  this  case  upon  that 
consideration. 

The  agreement  in  question  says  that,  upon  payment  of  the 
whole  rent  until  1923,  the  warrantors  shall  be  entitled  “to  the  bene- 
fit of  the  term  allowed  under  the  original  lease  and  the  said  trans- 
fer thereof.”  And  this  means  nothing  more  or  less  than  that 
the  warrantors  are,  upon  payment,  subrogated  to  the  rights  of  the 
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landlords  with  regard  to  the  lease  and  the  sublease.  In  other 
words,  the  trustee,  as  long  asi  he  retained  possession,  would  pay  the 
rent  to  the  guarantors  instead  of  to  the  lessors.  And,  upon  the 
trustee  disclaiming,  the  warrantors  would  be  entitled,  as  against 
the  lessor  and  the  transferor,  to  possession  of  the  demised  premises. 
The  word  ^Term’^  in  a covenant  in  a lease  may  signify  either  the 
^Time^^  or  the  ^‘^estate  granted^^  or  interest  in  the  tenement,  so  as 
to  give  effect  to  the  intention  of  the  parties : Cottee  v.  Richardson 
(1851),  7 Ex.  143,  at  p.  151. 

I cannot  read  the  words  which  I have  put  in  quotation  marks 
above,  namely,  ^^shall  be  entitled  to  the  benefit  of  the  term,’’  as 
meaning  that  the  warrantors  should  be  entitled  to  the  actual  pos- 
session of  the  demised  premises.  It  is  quite  clear  that  the  provi- 
sion in  the  agreement  of  the  20th  November,  was  to  provide  against 
the  very  thing  which  has  happened,  namely,  the  insolvency  of  Bou- 
lianne,  and  for  the  subrogation  to  the  rights  of  the  sublessor  and 
the  lessor  by  the  warrantors. 

In  this  yiew,  the  amount  not  being  disputed,  there  will  be  judg- 
ment for  the  plaintiffs  for  $6,635  and  interest  from  the  17th  day 
of  February,  1930.  The  plaintiffs  are  entitled  to  their  costs. 


[APPELLATE  DIVISION.] 

Dority  V.  Ottawa  Ro:mai^  Catholic  Separate  Schools 

Trustees. 

'Negligence — Construction  hy  Defendants  of  Channel  through  Sidewallc 
— Injury  to  Married  'Woman  hy  Stepping  into — Action  'by  Injured 
Woman  and  Hushand — Findings  by  Jury  of  Negligence  and  Con- 
tributory Negligence — Evidence  to  Sustain — Ct'iticism  of  Findings 
— Apportionment  of  Damages — Effect  of  Wife’s  Negligence  upon 
Husband’s  Cause  of  Action. 

The  servants  of  the  defendants  having  cut  through  the  ice,  on  top  of 
the  sidewalk  in  front  of  their  school-building,  a small  channel  to 
permit  the  escape  of  water  from  the  school  premises  to  the  sewer 
upon  the  highway,  the  married  woman  plaintiff  (L.)  while  walking 
past  the  school  premises  in  March,  1929,  slipped  and  fell  at  the  place 
where  the  channel  had  been  cut,  and  sustained  injury.  At  the  trial 
of  an  action  brought  by  her  and  her  husband  to  recover  damages 
for  her  injury  and  for  his  loss  and  expense  incurred  thereby,  the 
jury  found  negligence  of  the  defendants  in  the  construction  of  the 
channel  and  contributory  negligence  on  the  part  of  L.;  also  that  L. 
and  the  defendants  were  equally  at  fault;  and  judgment  was  given 
at  the  trial  for  an  apportionment  of  the  damages  found  by  the  jury 
upon  that  basis:  — 

Held,  upon  appeal  by  the  plaintiffs,  that  the  evidence  justified  the  find- 
ing of  contributory  negligence. 
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The  defendants’  allegation  of  contributory  negligence  was  that  the 
plaintiff  L.  had  seen  and  noted  the  channel  and  had  walked  into  it 
carelessly;  the  finding  of  the  jury  was  that  she  did  not  take  reason- 
able care  in  looking  where  she  was  going;  technically  there  is  a 
difference,  but  the  allegation  of  negligence  and  the  findings  of  the 
jury  are  not  to  be  looked  at  too  critically. 

Damages  having  been  assessed  by  the  jury  to  both  plaintiffs,  it  was 
contended  that  the  finding  of  negligence  on  the  part  of  L.  could  not 
affect  the  right  of  her  husband  to  recover  the  full  amount  assessed 
in  respect  of  his  claim;  — 

Held,  that  the  wife’s  negligence  cut  down  the  award  of  damages  to  the 
husband. 

McKittrick  v.  Byers  (1925),  58  O.L.R.  158,  applied  and  followed. 

McLaughlin  v.  Long,  [1927]  S.S.R.  303,  referred  to. 
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The  following  statement  is  taken  from  the  judgment  of  Mid- 
dleton^ J.A. : — 

An  appeal  by  the  plaintiffs  from  a judgment  of  Mr.  Justice 
Kelly  pronounced  on  the  2nd  November^  1929^  after  the  trial  of 
the  action  with  a jury. 

On  the  3rd  March,  1929,  the  servants  of  the  defendants  had 
cut  through  the  ice  on  top  of  the  sidewalk,  in  front  of  their  school, 
a small  channel  to  permit  the  escape  of  water  from  the  school 
premises  to  the  sewer  upon  the  highway.  The  plaintiff  Laura 
Dority,  while  walking  past  the  school  premises,  slipped  and  fell 
at  the  place  where  this  channel  had  been  cut  and  sustained  serious 
damage.  This  action  was  brought  charging  negligence,  and  was 
met  'by  a counter-charge  of  contributory  negligence. 

At  the  hearing  questions  were  submitted  to  the  jury.  In 
answer  to  these  questions,  the  jury  found  negligence  by  the  de- 
fendants in  the  construction  of  this  drain  or  channel  and  also  con- 
tributory negligence  on  the  part  of  Laura  Dority,  which  is  described 
thus : “Laura  Dority  did  not  take  reasonable  care  in  looking  where 
she  was  going,  especially  at  that  time  of  the  year.’^  The  damages 
of  Laura  Dority  were  assessed  at  $2,666.66,  and  the  damages  sus- 
tained by  her  husband  and  co-plaintiff  Frederick  Dority  were 
assessed  at  $1,000,  and  it  was  found  that  the  plaintiff  Laura  and 
the  defendants  were  equally  at  fault,  and  therefore  the  damages 
should  be  apportioned  50  per  cent,  to  the  plaintiffs  and  50  per 
cent,  to  the  defendants.  The  trial  Judge  directed  that  judgment 
should  be  entered  in  accordance  with  the  findings. 

February  3.  The  appeal  was  heard  by  Mulock,  C.J.O.,  Magee, 
Hodgins,  Middleton,  and  Leant,  JJ.A. 

Redmond  Qimin,  for  the  appellants.  The  contributory  negli- 
gence found  against  them  is  not  negligence  in  law.  The  defend- 
ants created  a nuisance  in  the  form  of  a channel  through  the  ice 
on  the  sidewalk,  not  as  the  owners  of  the  land  but  as  strangers  and 
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trespassers.  If  the  appellant  Laura  Dority  owed  a duty  to  the 
city  corporation  to  watch  where  she  walked,  there  was  no  such 
duty  to  these  defendants.  They  cannot  avail  themselves  of  a 
duty  owed  to  some  one  else.  In  any  event,  the  only  duty  on  the 
part  of  Laura  Dority  towards  any*  one  was  a duty  not 
deliberately  to  submit  herself  to  a danger  of  which  she  was  aware. 
The  negligence  found  was  not  the  negligence  alleged  in  the  plead- 
ings or  at  the  trial  To  be  guilty  of  negligence  the  plaintiff  Laura 
Dority  must  not  only  have  seen  the  danger,  but  must  also  have 
appreciated  it  as  such,  and  have  deliberately  undertaken  the  risk. 
In  any  event,  the  negligence  of  the  wife  is  no  defence  to  an  action 
by  the  husband.  Reference  to  British  American  Oil  Co.  v.  Shurr, 
[1929]  3 D.L.R.  119;  Stockton  Automobile  Co.  v.  Confer  (1908), 
154  Cal.  402;  Keachie  v.  City  of  Toronto  (1895),  22  A.R.  371; 
Knowiton  v.  Hydro-Electric  Power  Commission  of  Ontario  (1925), 
58  O.L.R.  80;  McLaughlin  v.  Long,  [1927]  S.C.R.  303,  at  p.  311; 
Edwards  v.  Porter,  [1925]  A.C.  1,  disitinguishing  it;  McKittrick 
V.  Byers  (1925),  58  O.L.R.  158. 

Jean  Genest,  for  the  defendants,  respondents.  A person  is 
bound  to  exercise  care  in  doing  even  what  he  has  a right  to  do  and 
to  use  his  faculties  to  protect  himself.  This  duty  is  owed  to  him- 
self. The  jury’s  finding  is  not  that  the  .trench  was  a nuisance  or 
that  the  defendants  were  trespassers,  but  otherwise.  The  negli- 
gence found  was  the  negligence  on  which  the  issue  was  tried.  The 
statement  of  defence  is  wide  enough  to  include  the  negligence 
found  by  the  jury.  Contributory  negligence  is  an  answer  even 
where  the  cause  of  the  accident  is  a nuisance : Denton  on  Municipal 
Negligence  (Highways),  pp.  314-15;  Butterfield  v.  Forrester 
(1809),  11  East  60;  Dahlin  v.  Walsh  (1906),  192  Mass.  163; 
Elliott  on  Roads  and  Streets,  4th  ed.,  p.  1184.  Under  the  Con- 
tributory Negligence  Act,  the  husband  can  only  recover  the  pro- 
portion corresponding  to  the  degree  of  fault  of  the  defendant: 
Knowlton  v.  Hydro-Electric  Power  Commission  of  Ontario,  supra; 
Seven  on  Negligence,  4th  ed.,  p.  788. 


April  15.  The  judgment  of  the  Court  was  read  by  Middletox, 
J.A.  (after  setting  out  the  facts  as  above)  : — The  finding  of  con- 
tributory negligence  on  the  part  of  the  plaintiffs  must  be  confined 
to  the  plaintiff  Laura  Dority. 

The  defendants  did  not  appeal  from  the  verdict  or  from  the 
judgment  which  followed  it.  The  plaintiffs  on  the  other  hand, 
do  appeal,  complaining  of  the  finding  of  negligence  on  the  part  of 
the  plaintiff  Laura,  and  also  contending  that,  although  under 
the  Contributory  Negligence  Act  such  contributory  negligence 
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would  justif}^  if  the  finding  is  sustained,  an  apportionment  of  the 
damages  sustained  by  the  plaintiff  Laura,  it  cannot  in  any  way 
affect  the  right  of  the  husband-plaintiff  to  recover  the  full  amount 
of  the  damage  sustained  by  him.  The  husband^s  claim  was  based 
upon  the  loss  of  his  wife’s  society  and  services  for  12  weeks  and  the 
expense  he  was  put  to  in  nursing  her  and  for  medical  attendance 
and  hospital  care. 

The  evidence  shews  that  as  Mrs.  Dority  was  walking  along  the 
street  she  met  some  lady  friends  with  whom  she  exchanged  some 
passing  remarks.  To  use  her  own  words : ^^As  I said  good-bye  I 
took  a step  and  into  the  drain  I went  with  my  left  foot.  I was 
walking  along  thinking  that  the  sidewalk  would  be  in  proper  con- 
dition for  us  to  walk  on ; my  attention  was  drawn  to  the  girls ; they 
shouted  out  to  me  as  any  friend  would,  and  I was  looking  at  the 
girls.  I took  that  one  step  and  into  the  drain  I went.”  In  con- 
versation after  the  accident  she  said  she  saw  the  drain  before 
making  the  step,  and  stepped  into  it — “I  saw  it  all  right,  but  I 
turned  around  to  talk  to  these  young  girls  and  when  I turned  back 
I stepped  into  it.” 

The  appeal  by  the  plaintiffs  is  based  upon  the  theory  that  what 
is  relied  upon  by  the  jury  is  not  in  law  negligence,  and  further 
that  the  negligence  found  is  not  the  negligence  that  was  charged  or 
contended  for  at  the  trial. 

In  the  statement  of  defence  it  is  said  that  Mrs.  Dority  was  at 
the  time  of  the  accident  leaving  some  friends  and  walking  back- 
ward, although  she  had  previously  seen  and  noted  the  ditch  in  the 
sidewalk. 

The  finding  of  the  jur}g  it  is  said,  is  different,  because  in  the 
view  of  the  jury,  she  did  not  take  reasonable  care  in  looking  where 
she  was  going.  Technically  there  is  a difference,  but  the  allegation 
of  negligence  and  the  answers  of  the  jury  are  not  to  be  looked  at 
too  critically.  It  is,  no  doubt,  a different  thing  ,to  say  that  she 
walked  into  the  ditch  without  seeing  it  and  to  say  that  seeing  it 
she  walked  into  it  carelessly.  IBut  the  case  canno.t  be  permitted  to 
turn  upon  such  nice  discrimination. 

Then  it  is  said  that  there  was  no  evidence  upon  which  the  jury 
could  find  negligence.  It  might  well  be  that  the  jury  could  have 
absolved  Mrs.  Dority  from  the  charge  of  negligence,  but  the  ques- 
tion was  entirely  one  for  them. 

I have  quoted  substantially  the  whole  evidence,  and  upon  it 
there  was,  I think,  enough  to  justify  the  finding,  and  we  cannot 
interfere. 

This  leaves  the  serious  and  difficult  question  as  to  the  effect  of 
the  wife’s  negligence  on  the  husband’s  cause  of  action.  There  are 
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two  recent  decisions  in  our  own  courts : Knowlton  v.  Hydro-Elec- 
tric Power  Commission  of  Ontario,  53  O.L.R.  80,  where  Mr.  Jus- 
tice Grant  held  that  the  wife’s  negligence  cut  down  the  award  of 
damages  to  the  husband;  and  McKittrich  v.  Byers,  58  O.L.R.  158, 
where  the  Second  Divisional  Court  held  that  the  negligence  of  an 
infant  cut  down  the  award  of  damages  to  his  father,  and  the 
decision  in  Knowlton  v.  Hydro-Electric  Power  Commission  of 
Ontario  is  referred  to  with  approval.  The  decision  in  the  Knowl- 
ton case  is,  of  course,  not  binding  upon  the  Court,  but  it  does  not 
appear  to  ns  .that  there  is  any  room  to  distinguish  between  the  case 
of  father  and  child  and  husband  and  wife,  and  we  ought  therefore 
to  follow  the  decision  of  the  other  Division  and  affirm  the  finding 
of  the  learned  trial  Judge. 

In  the  case  of  McLaughlin  v.  Long,  [1927]  S.C.R.  303,  an  ap- 
peal from  a decision  in  another  Province,  the  Supreme  Court  of 
Canada  indicated  that,  so  far  as  that  'Cour.t  was  concerned,  the 
question  must  be  regarded  as  open,  but  this,  although  naturally 
shaking  our  confidence  in  the  decision  of  our  own  Court,  does  not 
warrant  an  independent  investigation  of  the  problem  presented. 

The  appeal  should,  for  .this  reason,  be  dismissed  with  costs. 


Appeal  dismissed. 


[APPELLATE  DIVISION.] 

1930.  Capital  Building  Cleanees  v.  Slater-'Sher'wood. 

April  15. 

'Negligence — Damage  to  Goods  in  Shop-window — Entry  of  'Water  and 
Acid  used  in  Cleaning  Face  of  Building  — Evidence  — Res  Ipsa 
Loquitur. 

The  plaintiffs  agreed  with  the  defendants  to  clean  the  brick  and  stone 
front  of  a block  of  stores.  The  defendants’  agent  knew  that  acid 
would  be  used  in  the  cleaning,  but  the  method  to  be  adopted  was 
not  known  to  the  defendants.  During  the  cleaning,  water  mixed 
with  acid  entered  a display-window  of  one  of  the  stores  and 
damaged  the  goods  in  the  window,  stained  the  varnished  floor,  etc. 
The  evidence  for  the  plaintiffs  was,  that  they  had  taken  precautions 
to  cover  the  awnings,  and  did  not  know  how  the  water  and  acid  got 
inside  the  window.  On  behalf  of  the  defendants  it  was  shewn  that 
the  windows  were  properly  protected  and  that  rain  could  not  enter. 
The  plaintiffs  sued  for  a balance  of  the  contract  price  of  the  work 
they  did,  and  the  defendants  counterclaimed  for  damages  for  the 
negligence  of  the  plaintiffs  in  permitting  the  water  and  acid  to  get 
into  the  building: — 

Held,  that  the  onus  was  upon  the  plaintiffs  to  account  for  the  entry  of 
the  water  and  acid,  and  this  they  had  failed  to  do. 

The  thing  being  shewn  to  be  under  the  management  of  the  plaintiffs, 
and  the  accident  being  such  as  in  the  ordinary  course  does  not 
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happen  if  those  who  have  tiie  management  use  proper  care,  there  isf 
reasonable  evidence,  in  the  absence  of  explanation  by  the  plaintiffs, 
that  the  accident  arose  from  want  of  care. 

Scott  V.  London  and,  St.  Katherine  Docks  Co.  (1865),  3 H.  & C.  596, 
and  ’ater  cases,  applied  and  followed. 

An  appeal  by  the  defendants  from  the  judgment  of  the  First 
Division  Court  of  the  County  of  Carleton  in  favour  of  the  plaintiffs 
for  the  recovery  of  $179.93  as  the  balance  of  the  contract  price  for 
cleaning  the  brick  and  stone  front  of  a building  in  the  city  of 
Ottawa,  and  dismissing  a counterclaim  for  damages  for  injury 
caused  b}^  acid  and  water,  used  by  the  plaintiffs,  getting  into 
the  building. 

March  4.  The  appeal  was  heard  by  Mulock,  C.J.O.,  Magee, 
Hodgins,  Middleton,  and  Orant,  JJ.A 

A.  W.  Greene,  K.C.,  for  the  appellants-  The  plaintiffs  having 
undertaken  to  do  the  work  and  in  so  doing  having  without  the 
appellants^  knowledge  used  an  acid,  which  is  a dangerous  article, 
and,  the  damage  having  been  discovered  immediately  after  the 
presence  of  the  workmen  of  the  plaintiffs,  the  onus  is  on  the  plain- 
tiffs to  shew  that  the  acid  and  wafer  entered  the  premises  of  the 
appellants  through  no  negligence  on  the  part  of  their  workmen  or 
because  of  some  defect  in  the  building  of  which  they  were  not 
aware,  and  the  learned  trial  Judge  erred  in  not  so  finding.  Refer- 
ence to  Behmy  and  Barnett  v.  Serota  (1919),  47  D.L.R.  621; 
Halsbury^s  Laws  of  England,  vol.  21,  p.  439,  para.  751;  NauUhis 
Steamship  Co.  Ltd.  v.  David  and  William  Henderson  d Co.  Ltd., 
[1919]  Sess.  Cas.  605. 

IF.  J.  Green,  for  the' plaintiffs,  respondents.  They  have  dis- 
proved any  negligence  in  their  cleaning  operations,  and  that  shifts 
to  the  appellants  the  onus  of  proving  that  there  was  no  defect  in 
their  building.  The  respondents  cannot  be  held  liable  for  damages 
caused  by  a defect  in  the  appellants’  building  which  they  had  no 
reason  to  anticipate,  when,  as  the  evidence  shews,  their  work  was 
carried  on  without  negligence  and  in  a workmanlike  manner.  Re- 
ference to  Poison  Iron  W orhs  Ltd.  v.  Laurie  (1911),  3 O.W.N. 
213;  Honnemeyer  v.  Fischer  (1905),  27  Ohio  Cir.  Ct.  8. 

April  15.  The  judgment  of  the  Court  was  read  by  Hodgins, 
J -A. : — The  defendants  appeal  from  the  judgment  of  his  Honour 
Judge  Daly,  Judge  of  the  County  Court  of  the  County  of  Carleton, 
in  favour  of  the  plaintiffs  for  the  sum  of  $179.33,  which  judgment 
also  dismissed  the  defendants’  counterclaim. 

The  contract  between  the  parties  was  a very  simple  and  in- 
formal one.  It  was  an  agreement  to  clean  the  brick  and  stone 
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front  of  a block  of  stores  in  Sparks-street,  in  the  city  of  Ottawa, 
for  the  snin  of  $300.  The  defendants^  agent  knew  that  acid  would 
he  used  in  the  cleaning,  but,  as  Bethell,  a member  of  the  plaintiffs’ 
firm,  himself  testifies,  ,the  method  to  be  adopted  was  not  known  to 
the  defendants.  During  the  course  of  the  cleaning,,  water  mixed 
with  acid  in  some  way  entered  the  shop-window  of  one  of  the  stores 
occupied  by  Cowan  & Page,  tailors,’  and  damaged  some  of  the 
cloth-goods  or  cloth-ends  in  the  window,  stained  the  varnished 
floor,  and,  as  is  suggested  but  not  proved,  damaged  some  electric 
bulbs  in  the  ceiling  lights.  The  evidence  for  the  plaintiffs  was,  that 
they  had  taken  precautions  to  cover  the  awnings,  and  were  not 
aware  how  the  water  and  acid  got  inside  the  window. 

On  behalf  of  the  defendants  it  was  shewn  that  alterations  were 
made  in  the  building  in  question  some  two  years  go  and  that  the 
windows  were  properly  protected  and  that  rain  could  not  possibly 
enter,  and  no  previous  damage  had  been  done  to  Cowan  & Page  by 
water  from  a rain-storm — Cowan  & Page  had  been  tenants  there 
for  20  years. 

The  method  used  by  the  plaintiffs  is  thus  described  by  Bethell : — 

‘^‘^A.  We  started  in  in  the  evening  and  started  to  clean  it  the 
only  way  it  could  possibly  be  done,  we  went  to  work  and  see  that 
everything  was  protected  before  we  start  to  work,  that  is,  the 
awnings. 

What  did  you  do  with  respect  to  the  awnings?  A.  We 
covered  them  with  tar-paper,  and  then  we  put  tarpaulins  over  the 
tar-paper. 

Where  did  you  start  on  the  building?  A.  AYe  started  on 
the  west  side  of  the  building,  over  CaplaiTs. 

AAdrat  did  you  do,  or  what  did  you  use,  to  get  at  this  build- 
ing? A.  AA^e  used  a swing  scaffold,  a 14-foot  stretch  of  the  build- 
ing. 

AAdrat  did  you  do  to  clean  the  face  of  this  building,  the 
brick?  A.  AVe  used  an  acid. 

“Q.  Oh,  you  used  an  acid  in  the  water?  A.  Yes,  a slight 
solution. 

You  washed  the  building  all  the  way  down?  A.  Yes. 

^*"0.  AATll  you  kindly  tell  me  how  this  cleaning  operation  was 
carried  on?  A.  How  the  actual  cleaning  of  the  brick  and  stone 
was  done  ? 

AYs,  about  the  use  of  the  acid?  A.  AAY  have  a pail  and 
brush,  and  it  is  put  on  the  face  of  the  brick  and  stone,  and  then  it 
is  washed  off  afterwards  with  a hose. 


AAYat  kind  of  acid  do  you  use?  A.  Muriatic  acid.” 
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The  acid  solution  used  in  washing  the  building  all  the  way 
down  was  put  on  the  face  of  the  brick  and  stone  with  a pail  and 
brush  and  then  washed  off  afterwards  with  a hose.  Mr.  Bethell 
on  examination  was  asked  by  the  learned  County  Court  Judge, 
‘AVhere  did  this  water  come  from?^’  His  answer  was,  “We  had  a 
hose.’’  And  to  a further  question  by  his  Honour,  ^AVhere  did  the 
water  come  from  that  was  in  the  window?  his  answer  was,  ^^Well, 
I cannot  say.” 

It  appears  from  his  further  evidence  that  he  saw  the  water 
^^about  half  a gallon  . . . may  be  a little  more,”  in  the  window 
the  next  morning  (he  worked  at  night).  He  says  that  it  is  not  a 
usual  thing  for  the  water  to  enter  the  shop  windows  and  do  damage, 
and  only  recalls  one  case  (Flaunt)  where  it  did  drip  in.  Cowan, 
the  tenant,  said  the  water  had  run  down  inside  the  window  on  to 
the  floor  and  had  saturated  the  cloth  there.  A builder,  Douglas, 
who  had  altered  the  shop-windows  of  the  Cowan  & Page  store  two 
years  before,  testifies  that  the  cornice  would  keep  out  the  rain,  but 
that  water  directed  by  a hose  against  the  building  on  any  one  spot 
might  get  in  at  the  top  and  work  down. 

The  proper  rule  to  be  applied  in  this  case  is  laid  down  by  the 
Exchequer  Chamber  in  Scott  v.  London  and  St.  Katherine  DocTcs 
Co.  (1865),  3 H.  & C.  596,  601,  in  these  words: — 

^^There  must  be  reasonable  evidence  of  negligence.  But  where 
the  thing  is  shewn  to  be  under  the  management  of  the  defendant 
or  his  servants,  and  the  accident  is  such  as  in  the  ordinary  course 
of  things  does  not  happen  if  those  who  have  the  management  use 
proper  care,  it  affords  reasonable  evidence,  in  the  absence  of  ex- 
planation by  the  defendants,  that  the  accident  arose  from  want  of 
care.” 

That  was  a case  where  bags  of  sugar  fell  upon  a customs  officer 
who  was  passing  a warehouse.  The  rule  res  ipsa  loquitur  was 
applied,  on  the  principle  explained  in  the  sentence  which  I have 
quoted  from  the  judgment. 

This  principle  was  adhered  to  and  expressed  in  much  the  same 
terms  in  Wing  v.  London  General  Omnibus  Co.,  [1909]  2 K.B. 
652,  663,  where  Lord  Justice  Fletcher  Moulton  says: — 

‘AVithout  attempting  to  lay  down  any  exhaustive  classification 
of  the  cases  in  which  the  principle  of  res  ipsa  loquitur  applies,  it 
may  generally  be  said  that  the  principle  only  applies  when  the 
idirect  cause  of  the  accident,  and  so  much  of  the  surrounding  cir- 
cumstances as  was  essential  to  its  occurrence,  were  within  the  sole 
control  and  management  of  the  defendants,  or  their  servants,  so 
that  it  is  not  unfair  to  attribute  to  them  a primd  facie  responsi- 
bility for  what  happened.” 

25 — 65 — O.L.R. 
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More  recently  and  during  last  year  the  Scott  case  has  been 
applied  by  two  Divisional  Courts,  consisting  of  two  Judges,  of  the 
Court  of  Appeal  in  England. 

One  was  a case  of  skidding  by  a motor-car  on  to  the  pavement 
where  the  plaintiff  was  injured,  Ellor  v.  Self  ridge  and  Co.  (1930), 
46  Times  L.R.  236,  and  it  was  held  by  Scrutton  and  Romer,  L.JJ., 
that  the  defendants  were  obliged  to  account  for  their  presence  there 
and  disprove  negligence. 

The  other  case  was  before  Lord  Hanw^orth,  M.R.,  and  Romer, 
L.J.,  Hinton  v.  Gilchrist,  Daily  Times  of  March  8,  1930,  where  a 
motor-car  mounted  the  pavement  and  injured  a boy  whose  father 
sued  under  Lord  'Campbeirs  Act  for  damages.  The  rule  in  the 
Scott  and  Wing  cases  was  approved,  but  the  action  was  dismissed 
on  the  ground  that  the  defendants  had  discharged  the  onus  upon 
them. 

As  may  be  seen,  the  facts  in  this  case  are  exceedingly  simple. 
The  water  and  acid  which  stained  the  cloth  could  only  have  been 
part  of  the  material  used  by  the  plaintiffs.  They  undertook  to 
clean  the  face  of  the  building,  consisting  of  stores  on  the  street 
level,  each  with  windows.  There  were  also  windows  in  the  floor 
above.  The  whole  operation  was  within  their  sole  control  and 
management,  and  part  of  that  management  consisted  in  driving 
water  with  force  against  the  face  of  the  wall  to  w'ash  away  the  acid. 
This  necessarily  would  cause  the  mixed  water  and  acid  to  run  down 
the  face  of  the  wall.  It  would  seem  therefore  clear  that  it  lay  upon 
the  plaintiffs  to  account  for  the  entry  of  the  water  and  acid  inside 
the  windows.  This  they  have  failed  to  do.  The  only  fact  they 
allege  is  that  a heavy  rain  occurred  which  might  have  got  in  and 
caused  the  damage  complained  of,  but  this  ig  met  by  evidence  from 
the  contractor  who  altered  the  building,  that  they  were  fully  pro- 
tected against  rain,  but  that  water  driven  with  considerable  force 
against  particular  spots,  and  not  falling  as  rain  falls,  might  cause 
penetration  inside  the  window.  It  was  also  shewn  that  rain  had 
never  before  entered  this  shop-window. 

Applying  the  principle  I have  cited,  I have  come  to  the  con- 
clusion that  the  learned  County  Court  Judge  w^as  wrong;  and,  as 
the  parties  are  satisfled  that  no  question  wull  be  raised  as  to  the 
right  of  the  defendants  to  counterclaim  for  damage  to  the  goods  of 
their  tenant,  or  as  to  the  amount  of  damage,  the  present  judgment 
will  be  set  aside  and  the  plaintiffs^  action  dismissed  with  costs  and 
the  appeal  allowed  with  costs. 


Appeal  allowed. 
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[APPELLATE  DIVISION.] 

Rex  V.  GtUN  Ying. 

Criminal  Law — Unlawful  Possession  of  Opium — Opium  and  Narcotic 

Drug  Act,  B.S.G.  1927,  ch.  lU,  secs.  li(d),  15 — Magistrate's 'Convic- 
tion— Appeal — Evidence — Onus. 

Section  15  of  the  Opium  and  Narcotic  Drug  Act,  R.S.C.  1927,  ch.  144, 
does  not  mean  that  any  person  having  not  actual  but  only  construc- 
tive occupation,  control  or  possession  of  any  building,  etc.,  in  which 
any  drug  is  found,  shall  be  deemed  to  be  in  unlawful  possession  of 
the  drug  unless  he  proves  the  contrary.  The  words  “occupies,  con- 
trols or  is  in  possession  of  any  building,”  etc.,  in  sec.  15,  are  not 
used  in  their  widest,  but  in  a limited,  sense — the  occupation,  control 
or  possession  must  be  of  a nature  to  support  the  charge  against 
the  accused  person;  otherwise  the  presumption  of  possession  does 
not  arise. 

Opium  was  found  by  the  police  in  the  house  of  the  accused,  but  he  was 
absent  at  the  time,  and  testified  (and  was  not  contradicted)  upon 
his  trial  before  a police  magistrate  upon  a charge  of  unlawful 
, possession  of  a narcotic  drug,  that  the  opium  found  was  not  there 
with  his  authority,  knowledge,  or  consent.  The  magistrate  dis- 
believed the  accused  and  convicted  him:  — 

Held,  upon  appeal,  that  the  accused  had  discharged  the  onus  cast 
upon  him,  and  the  conviction  should  be  quashed  (Magee  and  Hodgins, 
JJ.A.,  dissenting). 

The  magistrate  did  not  state  his  reasons  for  disbelieving  the  accused. 
Evidence  under  oath,  until  shaken,  is  entitled  to  some  weight,  and 
it  cannot  be  swept  away  by  the  judge  or  magistrate  simply  saying 
that  he  disbelieves  a witness. 

Per  Magee  and  Hodgins,  JJ.A.: — As  the  accused  had  not  been  able 
to  satisfy  the  magistrate  of  his  credibility,  it  could  not  be  said  that 
the  onus  had  been  satisfied. 

An  appeal  by  the  defendant  from  his  conviction  and  sentence  . 
upon  summary  trial  by  one  of  the  Police  Magistrates  for  the  City 
of  Toronto  upon  a charge  of  being  unlawfully  in  possession  of  a 
narcotic  drug,  contrary  to  sec.  4:{d)  of  the  Opium  and  Narcotic 
Drug  Act,  R.S.C.  1927,  ch.  144. 

March  6.  The  appeal  was  heard  by  Mulock,  C.J.O.,  Magee, 
Hodgins,  Middleton,  and  Grant,  JJ.A. 

E.  C.  Bogart,  for  the  appellant.  There  is  no  evidence  to  con- 
nect him  with  the  opium  found,  he  being  out  of  the  city  at  the  time 
the  police  entered  his  premises.  Evidence  as  to  what  was  found 
in  the  shed  was  improperly  admitted  at  the  trial  over  the  objection 
of  counsel,  because  it  was  not  part  of  the  property  rented  by  the 
appellant. 

T.  N.  Phelan,  K.C.,  for  the  Crown.  The  Act  has  made  it  clear 
that  the  occupier  of  a room  or  house  where  opium  is  found  is 
to  be  deemed  guilty  unless  he  convinces  the  magistrate  that  he 
is  innocent.  The  magistrate  in  this  case  did  not  believe  the  accused, 
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and  the  finding  should  not  be  disturbed.  The  '"occupation”  to 
which  the  Act  refers  is  not  the  occupation  at  the  moment  of  the 
seizure. 


April  15.  The  judgment  of  the  majority  of  the  Court  was  read 
by  Mulock,  C.J.O.  : — The  accused  was  tried  summarily  and  con- 
victed by  Police  Magistrate  Brown  of  the  offence  of  having  unlaw- 
fully in  his  possession  a narcotic  drug,  namely,  opium,  contrary 
to  sec.  4:{d)  of  the  Opium  and  Narcotic  Drug  Act,  R.S.C.  19^7, 
ch.  144,  and  was  sentenced  to  18  months’  imprisonment  with  hard 
labour,  a fine  of  $500,  $4  costs,  and  in  default  of  payment  of  the 
fine  and  costs  to  imprisonment  for  the  further  period  of  6 months, 
and  was  recommended  for  deportation.  From  such  conviction  and 
sentence  the  accused  appeals. 

Hugh  P.  Mathewson,  for  the  Crown,  and  the  prisoner  on  his 
own  behalf,  were  the  only  witnesses.  Mathewson,  a police  con- 
stable, testified  to  the  following  effect.  At  about  11.30  p.m.  on  the 
19th  January,  1929,  he,  along  with  .some  other  constables,  by  force 
entered  the  residence  of  the  accused,  being  premises  number  35 
Centre-avenue,  in  the  city  of  Toronto.  They  noticed  a smell  of 
opium  caused  by  the  smoking  of  opium.  On  entering  the  bedroom, 
wherein  at  the  time  were  the  wife  of  the  accused  and  a Chinaman 
called  George  Pong  (who  resided  elsewhere  in  Toronto),  they 
found  under  the  bed  a can  containing  a small  quantity  of  opium. 
The  conviction  was  in  respect  of  that  opium.  Mathewson  first 
swore  that  it  was  found  on  top  of,  later  underneath,  a suit-case; 
in  the  coal-stove  they  found  a charred  piece  of  tubing,  and  in  the 
room  an  "improvised”  opium  lamp  and  some  knives,  the  blades  of 
which  Mathewson  said  were  stained  with  opium.  They  also  found 
some  papers,  cigarette  papers,  used  for  making  up  "decks,”  a slang 
expression  meaning  a small  quantity  of  opium. 

Much  irrelevant  evidence  was  admitted. 

The  accused  was  not  in  Toronto  when  the  opium  in  question 
was  found  in  his  house.  On  the  previous  day  he  had  gone  to 
Niagara  Falls  to  negotiate  for  the  purchase  of  a restaurant  there, 
and  did  not  return  until  the  following  Tuesday,  when  Mathewson 
had  a conversation  with  him,  and  the  accused  denied  all  knowledge 
of  the  opium  in  question.  Mathewson  swore  that  the  wife  of  the 
accused  informed  him  that  she  had  been  smoking  opium ; that  she 
had  a cold,  and  that  opium  was  used  for  a cold;  that  she  always 
kept  a little  bit  of  opium  on  hand  for  a cold;  and  also  swore  that 
the  accused  corroborated  her  statement.  The  conversation  between 
Mathewson  and  the  accused  and  his  wife  was  conducted  by  means 
of  an  interpreter,  and  from  this  meagre  account  of  a conversation 


LXV.] 


ONTARIO  LAW  REPORTS. 


371 


so  conducted  it  is  impossible  to  determine  which  of  her  various 
statements  the  accused  may  have  admitted  to  be  true.  Inasmuch 
as  at  the  trial  he  denied  all  knowledge  of  the  opium  in  question,  it 
is  most  improbable  that  he  made  to  Mathewson  any  admission  of 
unlawful  possession  of  it;  and  the  alleged  corroboration,  in  my 
opinion,  possesses  no  evidential  value. 

On  the  conclusion  of  the  evidence  the  magistrate  said : ^^There 
will  be  a conviction ; I disbelieve  the  evidence  of  the  accused.’^ 

In  discrediting  a witness  every  judicial  officer  owes  it  to  the 
witness  and  also  to  an  appellate  court  to  state  his  reasons.  This 
the  convicting  magistrate  has  not  done.  Evidence  under  oath, 
until  shaken,  is  entitled  to  some  weight,  and  it  cannot  be  swept 
away  simply  by  the  trial  judge  saying  he  disbelieves  a witness.  In 
this  case  the  evidence  of  the  accused  is  uncontradicted  and  is  en- 
titled to  some  weight. 

The  proper  and  material  findings  of  fact  from  the  evidence 
are,  in  my  opinion,  the  following:  that  on  the  18th  day  of  Janu- 
ary, 1929,  the  accused  left  Toronto  for  Niagara  Falls,  and  re- 
mained absent  from  Toronto  until  the  following  22nd  January; 
that  there  is  no  evidence  of  any  opium  being  in  his  house  at  the 
time  of  his  departure;  that  opium  was  found  in  his  house  on  the 
night  of  the  19th  January;  that  in  the  room  where  the  opium  was 
found  were  the  wife  of  the  accused  and  a Chinaman  whose  resi- 
dence was  elsewhere  in  Toronto ; and  that  the  opium  in  question 
was  in  the  house  without  the  accused’s  authority,  knowledge  or 
consent.  * ' • 

Under  sec.  15  of  the  Opium  and  Narcotic  Drug  Act,  proof 
that  the  prohibited  drug  was  in  possession  of  a person  ^Vithout 
his  authority,  knowledge  or  consent”  releases  him  of  liability  under 
the  Act,  and  I am  of  opinion  that  the  accused  discharged  the  onus 
cast  upon  him,  and  that  therefore  the  conviction  should  be 
quashed. 

Also  on  another  ground  I think  the  conviction  cannot  stand. 

Section  15  of  the  Act  is  as  follows : ^‘Without  limiting  the 

generality  of  paragraph  (d)  of  section  4 of  this  Act,  any  person 
who  occupies,  controls  or  is  in  possession  of  any  building,  room, 
vessel,  vehicle,  enclosure  or  place,  in  or  upon  which  any  drug  is 
found,  shall,  if  charged  with  having  such  drug  in  possession  with- 
out lawful  authority,  be  deemed  to  have  been  so  in  possession 
unless  he  prove  that  the  drug  was  there  without  his  authority, 
knowledge  or  consent,  or  that  he  was  lawfully  entitled  to  the  pos- 
session thereof.” 

Does  this  section  mean  that  any  person  having  not  actual  but 
only  constructive  occupation,  control,  or  possession  of  any  build- 
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ing,  etc.,  in  which  any  drug  is  found,  shall  be  deemed  in  unlaw- 
ful possession  of  the  drug  unless  he  proves  to  the  contrary  ? Sup- 
pose a resident  in  Canada  locks  up  his  house,  leaving  it  unoccu- 
pied, and  goes  abroad,  and  during  his  absence  some  unknown 
person,  carelessly  or ' maliciously,  leaves  some  opium  on  the  prem- 
ises, where  it  is  found,  and  the  absent  owner,  being  charged  with 
unlawful  possession,  goes  into  the  box  and  swears  that  it  was 
there  without  his  authority,  knowledge  or  consent,  he  may  make 
such  a bad,  though  absolutely  truthful,  witness  that  the  magis- 
trate is  warranted  in  not  accepting  his  evidence  and  holds  that  he 
has  not  discharged  the  onus  of  proving  his  innocence.  In  such 
case,  according  to  the  interpretation  put  upon  the  section  by  the 
magistrate,  he  is  liable  under  the  Act  to  imprisonment  up  to  7 
years.  In  infinite  w^ays  such  an  interpretation  of  this  Act  might 
work  the  grossest  injustice,  and  it  is  inconceivable  that  Parlia- 
ment contemplated  so  imperilling  justice. 

In  my  opinion,  the  words  in  sec.  15,  ‘‘^occupies,  controls  or  is 
in  possession  of  any  building,”  etc.,  are  not  used  in  their  widest, 
but  on  the  contrary  in  their  limited,  sense,  namely,  that  such 
occupation,  control,  or  possession  must,  under  the  circumstances, 
be  of  a nature  which  goes  to  support  the  charge,  otherwise  the  pre- 
sumption of  possession  does  not  arise. 


Magee,  J.A.  (dissenting)  : — Gun  Ying  appeals  against  his 
conviction  and  sentence  on  summary  trial  before  Mr.  Brown, 
Police  Magistrate  for  Toronto,  on  the  1st  Februrary,  1929,  for 
having  in  his  possession  on  or  about  the  19th  January,  1929,  at 
Toronto,  a narcotic  drug,  to  wit  opium,  contrary  to  the  Opium 
and  Narcotic  Drug  Act. 

That  Act,  R.S.C.  1927,  ch.  144,  by  sec.  4 (para,  d)  declares 
guilty  of  a criminal  offence  any  person  who  has  in  his  possession 
any  drug  save  and  except  under  the  authority  of  a licence  from  the 
Minister  first  had  and  obtained,  or  other  lawful  authority.  By 
sec.  2(d)  ^Mrug”  means  any  substance  mentioned  in  the  schedule 
to  the  Act,  and  that  schedule  mentions  opium.  By  sec.  13,  the 
onus  of  shewing  authority  is  cast  upon  the  defence;  by  sec.  15, 
any  person  who  occupies  or  is  in  control  or  possession  of  prem- 
ises on  which  a drug  is  found  shall,  if  charged  with  possession  of 
the  drug,  be  deemed  to  have  been  so  in  possession  unless  he  prove 
that  it  was  there  without  his  authority,  knowledge  or  consent,  or 
that  he  was  lawfully  entitled  to  the  possession. 

Section  24  provides  for  deportation  of  an  alien  convicted  under 
the  Act. 
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The  appellant  in  January,  1929,  lived  Avith  his  wife  at  house 
No.  35  Centre-avenue,  Toronto,  which  consisted  of  4 rooms.  South 
of  it  was  No.  33,  formerly  a synagogue,  but  then  used  as  a second- 
hand store.  It  had  an  L shape.  At  the  back  of  the  yard  of  No. 
35  Avas  a shed,  Avhich  had  a door  opening  to  the  yard  of  No.  35, 
and  also  a door  or  doors  to  No.  33.  Near  midnight  on  Saturday 
the  19th  January,  1929,  police  officers  forced  the  door  of  No.  35 
and  entered  and  they  noticed  the  fumes  as  of  some  one  smoking 
opium.  In  the  house  was  the  appellant’s  wife  and  in  a bedroom 
\vas  a Chinaman  called  Pong.  In  the  fire  in  the  coal-stove  was  a 
small  article  appearing  to  be  about  6 inches  long  and  tubular, 
Avhich  the  officer,  who  Avas  the  only  Avitness  for  the  prosecution, 
thought  Avas  probably  a stem  of  a pipe.  It  was  partly  burned 
and  he  could  not  recover  it.  In  one  room  he  found  what  he  calls 
an  improvised  opium  lamp  and  also  some  knives  with  the  blades 
stained  with  opium,  also  some  cigarette  papers  such  as  he  says 
are  always  used  for  making  up  “decks”  or  small  quantities  of 
opium  as  sold  to  addicts,  and  also  some  larger  sheets  of  similar 
paper  which  could  be  cut  into  nine  of  the  smaller  size.  He  also 
found  two  letters,  and  under  the  bed  under  an  old  suit-case  a can 
containing  a small  quantity  of  opium.  That  was  the  only  opium 
found  in  the  house.  The  officers  went  to  the  shed,  but  the  door 
facing  No.  35  was  fastened  from  the  inside;  so  they  went  to  the 
doors  on  the  other  premises  and  broke  in  and  so  opened  the  door 
to  No.  35.  In  the  shed  they  found  a tin  of  opium  worth  from 
$75  to  $100'.  They  also  found  two  pipe-bowls  with  opium  and 
sheets  of  paper  similar  to  that  found  in  the  house.  One  pipe  had 
a piece  of  rose  ribbon  stuffed  into  it  as  if  to  hold  the  stem  tight, 
and  this  ribbon  was  similar  to  ribbon  found  in  the  house,  a piece 
from  which  appeared  to  have  been  similarly  used.  Some  days 
later  a small  “deck”  of  opium  was  found  in  the  shed  wrapped  in 
paper  similar  to  the  other.  The  officer  considered  that  the  im- 
provised lamp  and  the  tube  in  the  stove  and  some  yenhocks,  some- 
Avhat  like  hairpins,  for  probing  and  cleaning  pipes,  Avere  part  of  an 
opium-smoking  “lay-out.”  Although  they  had  noticed  the  fumes, 
the  officers  did  not  handle  the  lamp  to  ascertain  if  it  was  warm, 
though  the  stem  in  the  stove  Avould  indicate  a hurried  disposal  of 
articles.  The  police  had  before  the  trial  been  intervieAving  the 
landlord  of  No.  35,  who  also  owned  No.  33,  but  evidently  had  not 
learned  that  the  appellant  had  any  control  over  or  possession  of 
the  shed,  for  no  witness  was  called  to  prove  that  he  had  or  even 
that  he  had  access  to  it,  and  the  Crown  witness  conceded  that  he 
did  not  rent  it.  The  appellant  was  the  only  witness  for  the  de- 
fence, and  he  denied  having  anything  to  do  with  the  shed  or  any 
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1930.  not  been  proved  that  any  of  the  articles  in  the  shed  were  in  prem- 
ises  of  which  he  was  in  possession  or  occupancy.  That  leaves  only 
V.  in  question  the  articles  found  in  the  house.  The  opium,  then,  is 
Gun  Ying.  course  the  only  item  really  in  question.  The  others  only  bear 
Mag-ee,  J.A.  on  the  question  of  his  possession  of  it.  He  was  absent  from  the 
house  at  the  time  of  the  seizure  and  Avas  said  by  Pong  to  be  at 
Hamilton  but  by  the  wife  to  be  ‘^‘^down  in  Chinatown.^’  He  swears, 
but  is  not  corroborated,  that  he  had  left  Toronto  on  Friday  morn- 
ing and  was  at  Hamilton  and  Niagara  Falls  on  business  and 
returned  on  Thursday  after  being  telephoned  of  the  police  trouble. 
It  might  well  be  that  his  Chinese  friend  in  his  absence  had  in- 
dulged in  a smoke  of  opium,  and  on  disturbance  by  the  police  have 
thrown  the  pipe  stem  into  the  stove  and  the  opium  under  the  bed. 
The  appellant  positively  denied  all  knowledge  of  the  opium  or  the 
articles  for  smoking  it — but  the  police  officer  stated  that  after 
the  appellant’s  return  he  had  in  his  presence  asked  the  appellant’s 
wife  about  the  can  under  the  bed  and  if  she  had  been  smoking 
opium,  and  she  had  said  that  she  had  a cold,  and  it  was  used  for  a 
cold  and  she  always  kept  a little  bit  of  opium  on  hand  for  a cold, 
and  the  officer  says  her  husband  corroborated  her.  This  would  be 
inconsistent  with  his  subsequent  total  denial,  and  the  wife  was 
not  offered  as  a witness.  The  Police  Magistrate  promptly  found 
the  charge  proved  and  said  he  disbelieved  the  appellant’s  evi- 
dence. The  onus  is,  by  sec.  15,  cast  upon  the  accused;  and,  as  he 
has  not  been  able  to  satisfy  the  magistrate  of  his  credibility,  it 
cannot,  I think,  be  said  that  the  onus  has  been  satisfied.  His  two 
letters  found  in  the  house,  in  one  of  which  he  inquires  about  the 
price  of  ‘"‘black  goods”  in  Vancouver,  and  their  transportation, 
give  rise  to  suspicion  as  to  his  readiness  at  least  to  deal  in  un- 
usual goods  AvhiclLhis  explanations  hardly  remove. 

The  appeal  should,  I think,  be  dismissed. 

Hodgins,  J.A.,  agreed  with  Magee,  J.A. 


Appeal  allowed  (Magee  and  Hodgins,  JJ.A.,  dissenting). 
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[APPELLATE  DIVISION] 

Bank  of  Tokonto  v.  Stillman. 

Judgment  — Summary  Order  under  Rule  57  — Action  on  Promissory 

Note — Affidavit  of  Merits — Defence — Practice. 

In  an  action  commenced  in  a County  Court  by  specially  endorsed  writ, 
upon  a promissory  note  made  by  the  defendant  in  favour  of  W.  and 
transferred  by  W.  to  the  plaintiffs,  the  defendant  by  his-  affidavit  of 
merits  set  up  the  defence  that  the  plaintiffs  gave  no  value  for  the 
note  and  are  not  the  holders  thereof  for  value  and  merely  hold  it 
as  agents  for  the  W.  company,  at  whose  request  and  for  whose  ac- 
commodation he  signed  the  note.  The  defendant  was  cross- 
examined  upon  his  affidavit,  but  the  allegation  that  the  note  was 
an  accommodation  one  was  not  displaced.  The  defence  was  based 
upon  information  given  by  W.,  who,  the  defendant  swore,  told  him 
that  he  never  got  any  money  for  the  note,  that  he  did  not  discount  it, 
but  put  it  in  as  “collateral.”  Upon  the  plaintiffs’  motion  under  Rule 
57,  an  order  was  made  in  the  County  Court  for  summary  judgment:  — 
Held,  that  the  defendant  had  shewn  a good  defence,  and  was  entitled 
to  defend  the  action. 

The  meaning  of  Rule  57  and  the  practice  under  it  explained. 

Jacobs  V.  Booth’s  Distillery  Co.  (1901),  50  W.R.  49,  85  L.T.R.  262, 
followed. 

An  appeal  by  the  defendant  from  an  order  of  Lee,  Jnn.Co.C.J., 
in  an  action  in  the  Connty  Court  of  the  County  of  York,  upon  a 
promissory  note,  directing  judgment  to  be  entered  in  favour  of  the 
plaintiffs,  upon  a summary  application  under  Rule  57. 

March  6.  The  appeal  was  heard  by  Mulock,  C.J.O.,  Magee, 
Hodgins,  Middleton,  and  Grant,  JJ.A. 

G.  T.  ^Valsli,  K.C.,  for  the  appellant.  The  defence  is  that  the 
appellant  signed  the  note  as  a surety  or  accommodation  maker 
and  that  the  plaintiffs  are  not  holders  for  value.  He  has  raised 
in  his  affidavit  of  merits  a triable  issue  and  is  entitled  to  have  the 
case  proceed  to  trial.  Reference  to  Farmer  v.  Ellis  (1901),  2 
O.L.R.  544. 

J.  17.  Pickup,  for  the  plaintiffs,  respondents.  The  affidavit  of 
merits  shews  that  the  appellant  has  himself  no  knowledge  of  the 
allegations  made.  Under  sec.  55  of  the  Bills  of  Exchange  Act, 
R.S.C.  1927,  ch.  16,  the  presumption  is  that  the  respondents  are 
holders  for  value.  The  onus  is  on  the  appellant  to  prove  other- 
wise. It  is  not  sufficient  for  him  to  swear  that  the  note  was  an 
accommodation  one  if  in  the  hands  of  a holder  for  value.  Refer- 
ence to  Muir  V.  Cameron  (1853),  10  IJ.C.R.  356,  and  secs.  54  and 
58  of  the  Bills  of  Exchange  Act.  If  the  defence  is  that  the  note 
is  held  as  collateral,  in  order  to  be  entitled  to  defend  the  appellant 
must  plead  that  the  debtor  is  not  indebted  to  the  respondents  for 
the  foil  amount  of  the  note.  That  has  not  been  done  here. 
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^Yals}l,  in  reply,  referred  to  Maclaren  on  Bills  and  Notes,  5th 
ed.,  pp.  180,  181.  If  the  note  was  taken  as  collateral  the  onus  is 
on  the  respondents  to  prove  that  the  amount  is  owing  by  the 
debtor  : Molsons  Bank  v.  Stearns  (1905),  6 O.W.E.  667;  Sterling 
Bank  of  Canada  v.  Zuher  (1914),  32  O.L.E.  123. 

April  15.  The  judgment  of  the  Court  was  read  by  Middleton, 
J.A. : — Appeal  by  the  defendant  from  an  order  made  by  his 
Honour  Judge  Lee  of  the  County  Court  of  the  County  of  York 
giving  judgment  in  favour  of  the  plaintiffs  upon  a summary 
application  under  Eule  57.* 

The  action  commenced  by  a specially  endorsed  writ  upon 
which  the  plaintiffs  claimed  $595  against  the  defendant  as  the 
maker  of  a promissqyy  note  of  which  the  plaintiffs  are  said  to  be 
the  holders.  The  note  bears  date  the  28th  June,  1929,  is  in 
favour  of  the  Weisbrod  Fur  Company  Limited,  and  is  payable  on 
the  1st  December,  1929. 

The  defendant  filed  an  affidavit  of  merits  in  which  he  swears 
that  he  is  not  indebted  to  the  plaintiffs  in  the  sum  claimed  or  in 
any  other  sum  and  that  he  has  a good  defence  to  the  action.  He 
then  alleges  that  the  note  was  given  as  an  accommodation  note  and 
without  any  consideration  or  value  received,  and  that  this  was 
known  to  the  manager  of  the  plaintiff  bank. 

This  affidavit  is  clearly  insufficient,  as  the  mere  fact  -that  the 
note  is  known  to  be  an  accommodation  note  is  not  in  itself  any 
defence  if  the  plaintiff  is  the  holder  in  due  course. 

Upon  the  hearing  of  the  motion  for  judgment,  leave  was  given 
to  file  a further  affidavit,  and  this  was  done,  the  defendant  swear- 
ing that  ‘The  plaintiffs  gave  no  value  for  the  said  note  and  are  not 
the  holders  of  the  same  for  value  and  merely  hold  same  as  agent 
for  the  Weisbrod  Eur  Company  Limited,  the  payees  of  the  said 
note,  at  whose  request  and  for  whose  accommodation  I signed  the 
same.”  If  this  be  true,  of  course  it  constitutes  a good  defence. 
Upon  this  affidavit  a cross-examination  took  place. 

The  note  is  produced  and  is  identified.  The  fact  that  the 
note  was  in  truth  an  accommodation  note  is  not  displaced. 

The  defence  is  shewn  to  rest  upon  information  given  by  Weis- 
brod, who,  the  defendant  says,  told  him  that  he  “never  got  any 

*5)7. — (1)  W'liere  the  defendant  appears  to  a writ  specially  en- 
dorsed and  files  an  affidavit  of  merits,  the  plaintiff  may  cross-examine 
upon  such  affidavit  and  move  for  judgment,  and  if  the  court  is  satis- 
fied that  the  defendant  has  not  a good  defence  to  the  action  on  the 
merits,  or  hasi  not  disclosed  such  facts  as  may  be  deemed  sufficient  to 
entitle  him  to  defend  the  action,  judgment  may  be  given  for  the 
plaintiff. 
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money  for  them,  he  did  not  discount  them,  he  put  them  in  as 
collateral.”  Upon  this  the  learned  County  Court  Judge  gave 
judgment  for  the  plaintiffs. 

In  my  view,  this  judgment  cannot  stand;  it  is  based  upon  an 
entire  misconception  of  the  meaning  and  effect  of  the  Rule. 

Courts  exist  for  two  distinct  purposes : first,  for  the  determina- 
tion of  disputed  rights;  secondly,  for  the  enforcement  of  rights 
which  are  not  disputed  or  which  have  been  determined  judicially. 
It  has  been  the  endeavour  of  legislators  for  many  years  to  devise 
some  method  of  determining  whether  there  is  in  truth  a dispute 
as  to  the  right  which  the  plaintiff  alleges;  if  there  is  a real 
dispute,  then  that  dispute  must  be  determined  by  a trial  in  the 
ordinary  course  of  the  iCourt.  If  there  is  no  real  dispute,  and 
the  defendant  merely  seeks  to  delay  the  plaintiff  in  the  enforce- 
ment of  his  remedy,  there  should  be  some  method  by  which  this 
vexatious  disputation  may  be  ended. 

When  the  Judicature  Act  was  passed,  it  was  sought  to  attain 
this  end  by  enabling  a plaintiff,  as  soon  as  an  appearance  had  been 
entered  to  a specially  endorsed  writ,  to  file  an  affidavit  shewing 
the  existence  of  his  cause  of  action  and  his  belief  that  there  was 
no  defence,  and  that  the  appearance  had  been  entered  for  the  pur- 
pose of  delay  only,  and  upon  the  strength  of  such  affidavit  to  move 
for  judgm^ent.  The  defendant  could  then  answer  this  motion  by 
shewing  what  was  designated  a ‘‘bona  fide’’  defence,  which  really 
meant  that  he  was,  in  good  faith  and  in  the  honest  belief  that  he 
had  a triable  defence,  endeavouring  to  set  up  this  defence  for  his 
own  protection  and  not  for  the  purpose  of  hindering  and  delaying 
the  plaintiff.  The  officer  hearing  the  motion  for  judgment  was 
then  called  upon,  not  to  try  the  action  in  any  sense,  but  to  deter- 
mine whether  the  defence  was  being  set  up  in  good  faith  and 
honesty;  this  generally  involved  a cross-examination  upon  the 
defendant’s  affidavit.  If  the  alleged  defence  was  shewn  to  be 
vexatious,  the  plaintiff  might  succeed  upon  his  motion;  but,  fail- 
ing this,  it  was  realised  that  it  was  not  the  function  of  the  officer 
upon  the  motion  to  determine  any  controversy  either  of  law  or 
fact  but  to  leave  this  duty  to  the  trial  tribunal.  As  time  went  on, 
a tendency  developed  to  magnify  the  powers  of  the  officer  upon  the 
hearing  of  the  motion,  and  jurisdiction  was  assumed  to  deter- 
mine disputes. 

This  evil  tendency  was  finally  put  an  end  to  by  the  decision  of 
the  House  of  Lords  in  Jacobs  v.  Booth’s  Distillery  Co.  (1901),  50 
W.R.  49,  85  L.T.R.  262.  There,  a judgment  having  been  granted 
to  a plaintiff  upon  the  theory  that  the  defence  appeared  to  be 
shadowy  and  ill-founded,  the  House  of  Lords  reversed  the  deci- 
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sion.  Lord  Halsbnry^  LjC'.,  said  (85  L.T.R.  at  p.  262) : am 

of  opinion  that  this  judgment  ought  to  be  reversed.  I am  some- 
what surprised  at  the  decision  that  has  been  arrived  at  by  the 
tribunals  before  whom  this  question  has  come.  I think  that  if 
this  is  an  example  of  the  mode  in  which  Order  XIV.  is  adminis- 
tered, it  would  be  desirable  for  the  Legislature  to  consider  whether 
that  Order  should  continue  to  be  put  in  force.  People  do  not 
seem  to  understand  that  the  effect  of  Order  XIV.  is  not  that, 
upon  the  allegation  of  the  one  side  or  the  other,  a man  is  not  to 
be  permitted  to  defend  himself  in  a court.  . . . Order  XIV.  was 
intended  to  prevent  . . . sham  defences  from  defeating  the  rights 
of  the  parties  by  delay,  and  at  the  same  time  causing  great  loss  to 
parties  who  were  endevouring  to  enforce  their  rights.  . . .1  am 
bound  to  say  that  it  startles  me  to  think  that  in  a case  of  this  sort 
an  order  should  be  made  the  effect  of  which  is  that  the  defendant 
is  not  to  be  heard  to  make  his  defence.^^  Lord  James  of  Hereford 
supplements  this  by  saying:  ^^The  tribunal  to  which  the  appli- 

cation is  made  should  simply  determine,  Ts  there  a triable  issue 
to  go  before  a jury  or  a court?’  It  is  not  for  that  tribunal  to 
enter  into  the  merits  of  the  case  at  all.  It  ought  to  make  the  order 
only  when  it  can  say  to  the  person  who  opposes  the  order,  ^You 
have  no  defence,  you  could  not,  by  general  demurrer,  if  it  were 
a point  of  law,  raise  a defence  here.  We  think  it  impossible  for 
you  to  go  before  any  tribunal  to  determine  the  question  of  fact.’ 

That  being  the  state  of  the  law,  when  our  Rules  were  revised 
it  was  sought  to  simplify  the  procedure,  leaving  the  principle 
unchanged.  To  avoid  the  making  of  many  motions  based  upon 
affidavits  which  were  doomed  to  failure,  as  soon  as  an  affidavit  of 
merits  was  filed  it  was  provided  that  the  defendant  should  in  each 
case  file  an  affidavit  of  merits  in  the  first  instance.  If  this  did 
not  disclose  a triable  defence,  it  was  open  to  the  plaintiff  then  to 
launch  his  motion  for  judgment,  based  upon  the  insufficiency  of 
the  affidavit:  no  affidavit  from  the  plaintiff  being  required  or 
permitted  bcause  the  Court  could  not  enter  into  a discussion  of 
controverted  facts.  The  plaintiff  is  also  permitted  to  cross- 
examine  upon  the  affidavit  and  then  to  launch  his  motion  if  he 
thinks  that  on  the  cross-examination  the  affidavit  has  been 
broken  down.  There  is  now  a duty  to  refuse  the  judgment  unless 
the  Court  is  satisfied  that  the  defendant  has  not  a good  defence 
to  the  action  or  has  not  disclosed  such  facts  as  may  be  deemed 
sufficient  to  entitle  him  to  defend  the  action. 

It  must  also  be  borne  in  mind  that  where  the  defendant  has 
shewn  sufficient  to  shift  the  onus  to  the  plaintiff,  judgment  can- 
not be  granted,  and  care  must  be  taken  to  see  that  where  the 
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defendant  cannot  himself  know  the  facts  he  is  not  prejudiced  by 
reason  of  his  personal  ignorance,  for  he  may  well  be  able  to  prove, 
aliunde,  the  facts  which  will  entitle  him  to  succeed  at  the  trial. 
If  he  has  pledged  his  oath  to  belief  in  the  existence  of  these  facts, 
there  should  be  an  opportunity  to'  have  them  investigated.  As  put 
by  Collins,  M.R.,  in  Wells  v.  Allott,  [1904]  2 K.B>.  842,  848,  when 
there  are  facts  to  be  investigated,  ^The  Judge  at  Chambers  exercis- 
ing Jurisdiction  under  Order  XIY.  is  not  the  proper  tribunal  to 
make  that  investigation.  The  proper  tribunal  to  conduct  the 
investigation  is  the  tribunal  which  tries  the  action  and  which  will 
have  the  witnesses  before  it.^^ 

In  the  case  in  hand  it  shocks  one’s  sense  of  Justice  to  realise 
that  a Judgment  has  been  granted  to  this  plaintiff  bank  without 
a word  of  evidence  from  it  to  shew  the  existence  of  its  claim, 
merely  because  one  may  be  very  suspicious  as  to  the  defendant’s 
ability  to  establish  the  defence  he  has  sworn  to.  If  this  is  the 
way  the  practice  is  to  be  administered,  I would  echo  the  senti- 
ment that  Lord  Halsbury  expressed:  that  the  Rule,  which  has 
proved,  when  rationally  administered,  most  beneficial,  should 
be  immediately  repealed. 

I think  the  appeal  should  be  allowed  with  costs,  and  that  the 
motion  for  Judgment  should  be  dismissed,  but,  under  the  circum- 
stances, the  costs  in  the  court  below  should  be  in  the  cause. 

Appeal  allowed. 


[APPELLATE  DIVISION.] 

Dayey  v.  Gibson. 

Company' — Bankruptcy — Unpaid  Claims  for  Wages — Ontario  Com- 
panies Act,  sec.  100 — “Gone  into  Liquidation.'” 

Bankruptcy  is  a “going  into  liquidation”  within  the  meaning  of  sec. 

100(1)  (6)  of  the  Companies  Act,  R.S.O.  1927,  ch.  218. 

Horsey  Estate  Co.  Ltd.  v.  Steiger,  [1898]  2 QJB.  259,  [1899]  2 Q.B.  79, 
and  Fryer  v.  Ewart,  [1902]  A.C.  187,  applied  and  followed. 
Judgment  of  Kelly,  J.,  (1929),  64  O.L.R.  627,  affirmed. 

An  appeal  by  the  defendants  from  the  Judgment  of  Kelly,  J. 
(1929),  64  O.L.R.  627. 

February  7.  The  appeal  was  heard  by  Magee,  Middleton, 
Orde,  and  Grant,  JJ.A. 

J.  B.  Allen,  for  the  appellants. 

H.  H.  Davis,  K.C.,  and  O.  T.  S.  Evans,  for  the  plaintiff, 
respondent. 


App.  Div. 

1980. 

Bank  of 
Toronto 

V. 

Stillman. 

Middlleton, 

J.A. 


1930. 
ApiTl  15. 


380 


ONTARIO  LAW  REPORTS. 


[vOL. 


App.  Div. 
1980. 
Davey 

V. 

Gibsok. 

Middileton, 

J.A. 


April  15.  The  judgment  of  the  Court  was  read  by  Middle- 
ton^  J.A. : — Appeal  by  the  defendants  from  a judgment  of  Mr. 
Justice  Kelly,  bearing  date  the  6th  December,  1929,  whereby  he 
awarded  to  the  plaintiffs  $4,582.73,  the  amount  of  certain  wage- 
claims  assigned  to  the  plaintiffs,  against  the  defendants,  directors 
of  William  Cane  & Sons  Company  Limited,  a company  incor- 
porated under  the  laws  of  the  Province  of  Ontario,  which  had  been 
declared  bankrupt,  and  a receiving  order  made  on  the  21st  Janu- 
ary, 1927.  The  claims  for  wages  due  to  the  employees  of  the 
company  in  no  case  exceed  the  wages,  for  one  year.  The  liability 
of  the  directors  is  based  on  sec.  100  of  the  Companies  Act,  R.S.O. 
1927,  ch.  218.* 


The  appeal  is  limited  to  one  point  and  to  one  point  only.  The 
statutory  provision  relied  upon  provides  that  the  directors  of  a 
company  shall  be  jointly  and  severally  liable  to  the  labourers, 
servants  and  apprentices,  for  all  debts  not  exceeding  one  year’s 
wages  due  for  services  performed  for  the  company  while  they  are 
such  directors.  But,  by  subsec.  2,  a director  is  not  to  be  liable 
unless,  inter  alia,  the  company  has,  within  one  year  after  the  debt 
has  become  due,  ‘^‘^gone  into  liquidation  or  has  been  ordered  to  be 
wound  up  and  the  claim  for  such  debt  has  been  duly  filed  and 
proved.”  The  company  has  been  declared  to  be  bankrupt  under 
the  provisions  of  the  Dominion  Bankruptcy  Act,  and  the  appel- 
lants contend  that  this  bankruptcy  is  not  a going  into  liquidation 
within  the  meaning  of  the  Ontario  statute.  The  learned  trial  Judge 
was  of  opinion  that  going  into  bankruptcy  is  properly  regarded  as 
going  into  liquidation  within  the  meaning  of  the  statute,  and  with 
this  opinion  we  agree. 

*100. — (1)  The  directors  of  the  company  shall  be  jointly  and 
severally  liable  to  Jhe  labourers,  servants  and  apprentices  thereof  for 
all  debts  not  exceeding  one  year’s  wages  due  for  services  performed 
for  the  company  while  they  are  such  directors  respectively. 

(2)  A director  shall  not  be  liable  under  subsection  1 unless, — 

(a)  the  company  has  been  sued  for  the  debt  within  one  year 

after  it  has  become  due  and  execution  has  been  returned  unsatisfied  in 
whole  or  in  part;  or 

(&)  the  company  has,  within  that  period,  gone  into  liquida- 
tion or  has  been  ordered  to  be  wound  up  and  the  claim  for  such  debt 
hast  been  duly  filed  and  proved. 

nor  unless  he  is  sued  for  such  debt  while  a director  or  within  one  year 
after  he  has  ceased  to  be  a director. 

(3)  If  execution  has  sc  issued  the  amount  recoverable  against 
the  director  shall  be  the  amount  remaining  unsatisfied  on  the  execu- 
tion. 

(4)  If  the  claim  for  such  debt  has  been  proved  in  liquidation 
or  winding-up  proceedings  a director,  upon  payment  of  the  debt,  shall 
be  entitled  to  any  preference  which  the  creditor  paid  would  have  been 
entitled  to,  and  where  a judgment  has  been  recovered  he  shall  be 
entitled  to  an  assignment  of  the  judgment. 
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The  argument  before  us  turned  rather  upon  a discussion  of 
the  question  whether  the  Act  should  be  strictly  or  liberally  con- 
strued. It  is  not,  in  my  view,  necessary  to  enter  upon  any  such 
discussion.  The  statute  appears  to  me  to  be  free  from  difficulty. 
For  the  protection  of  wage-earners  the  directors,  of  a company  are 
made  liable  for  a yeaPs  wages,  but,  to  protect  a director  from 
vexatious  action  on  the  part  of  a wage-earner,  this  liability  is  no;t 
to  be  enforced  unless  he  is  sued  while  still  a director  or  within  one 
year  after  he  has  ceased  to  be  a director  ; and,  secondly,  the  com- 
pany, too,  must  first  be  sued  within  one  year  after  the  debt  became 
due,  and  execution  must  be  returned  unsatisfied  in  whole  or  in 
part,  unless  the  company  has  within  the  same  period  ^^gone  into 
liquidation,^^  or  has  been  ordered  to  be  wound  up,  and  the  claim 
in  that  case  must  be  duly  filed  and  proved. 

The  term  ^^gone  into  liquidation’’  is  not  anywhere  defined; 
the  language  is  more  or  less  colloquial,  for  there  is  not,  at  the 
present  time,  any  legal  proceeding  known  as  liquidation.  At  one 
time  there  was,  but  it  has  long  since  been  obsolete.  The  techni- 
cal term  used  in  the  Companies  Act  is  “wind-up,”  although  the 
officer  appointed  to  conduct  the  winding-up  is  designated  a liqui- 
dator. 
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If  one  searches  dictionaries,  it  is  not  hard  ;to  find  a definition 
of  liquidation  wide  enough  to  include  bankruptcy.  In  the  Cen- 
tury Dictionary  this  is  given:  “Liquidation:  the  act  or  operation 
of  winding  up  the  affairs  of  a firm  or  company  by  getting  in  the 
assets,  settling  with  its  debtors  and  creditors,  and  apportioning 
the  amount  of  each  partner’s  or  shareholder’s  profit  or  loss,  etc.” 
In  the  Oxford  Dictionary  is  the  following:  “Liquidate:  Law 
and  commerce : To  ascertain  and  set  out  clearly  the  liabilities  of 
(a  company  or  firm)  and  to  arrange  the  apportioning  of  the 
assets ; to  wind  up.”  In  Corpus  Juris,  that  mine  of  information, 
is  this  definition:  “Liquidation,  a word  of  French  origin,  is  not 
a technical  term,  and,  therefore,  can  have  no  fixed  legal  meaning; 
but  it  has  a fairly  defined  legal  meaning,  and  it  is  said  to  be  a 
term  of  jurisprudence,  of  finance,  and  of  commerce.  It  is  defined 
as  the  act  of  settling,  adjusting  debts,  or  ascertaining  their 
amounts  or  balance  due;  settlement  or  adjustment  of  an  unset- 
tled account  ....  Applied  to  a partnership  or  company,  the  act 
or  operation  of  winding  up  the  affairs  of  a firm  or  company  by 
getting  in  the  assets,  settling  with  its  debtors  and  creditors,  and 
appropriating  the  amount  of  profit  or  loss.”  All  of  these  defini- 
tions are  ample  to  include  bankruptcy  as  carried  out  under  the 
Dominion  statute. 
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There  are,  however,  English  cases  which  are  very  helpful.  I 
refer  particularly  to  Horsey  Estate  Ltd.  v.  Steiger,  [1'898]  2 
Q.B.  259,  [1899]  2 Q.B.  79,  and  to  Fryer  v.  Ewart,  [1902]  A.C. 
187. 

In  the  first  of  '.these  cases  there  was  a lease  with  a proviso  for 
re-entry  if  the  lessees,  a company,  shall  enter  into  liquidation, 
voluntarily  or  compulsorily.  The  company,  desiring  a re-con- 
struction, went  into  voluntary  liquidation,  although  it  w^as  sol- 
vent— its  desire  being  to  acquire  additional  capital.  The  landlord 
sought  to  exercise  the  right  of  forfeiture,  and  the  company  con- 
tended that  he  could  not  do  so  because  liquidation  within  the 
meaning  of  the  lease,  in  its  view,  meant  a liquidation  in  the  nature 
of  bankruptcy.  Mr.  Justice  Hawkins  at  the  trial,  and  the  Court 
of  Appeal,  held  that  liquidation  was  a term  of  wider  significance 
than  mere  bankruptcy.  It  unquestionably  included  bankruptcy, 
but  applied  also  to  winding-up  where  there  was  no  pretence  of 
insolvency. 

In  the  second  case  the  question  also  arose  upon  a lease.  The 
company  went  into  liquidation  for  the  purpose  of  re-construction 
and  amalgamation — the  only  way  in  which,  as  ‘the  law  then  stood, 
this  desired  end  could  be  accomplished.  The  decision  in  the  earlier 
case  was  adopted  and  approved,  and  incidentally  it  was  held  that 
this  voluntary  liquidation  was  ‘‘a  condition  for  forfeiture  on  the 
bankruptcy  of  the  lessee’^  within  the  Conveyancing  and  Luav  of 
Property  Act. 

These  authorities,  I think,  are  ample  to  justify  a finding  that 
bankruptcy  is  a going  into  liquidation  within  the  meaning  of  the 
statute  in  question. 

If  one  seeks  to  find  the  probable  intention  of  the  Legislature 
everything  points  in  the  same  direction.  It  is  far  more  probable 
that  the  Legislature  intended  in  this  provision — manifestly  for 
the  protection  of  the  directors  from  vexatious  actions — that  bank- 
ruptcy should  be  regarded  as  a ^liquidation,”  rather  than  that  the 
legislative  intention  was  that  in  the  event  of  bankruptcy  the 
directors  should  escape  from  liability. 

For  these  reasons  the  appeal  should  be  dismissed  with  costs. 

Appeal  dismissed. 
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[ORDE,  J.A.] 

Commercial  Motor  Bodies  and  Carriages  Ltd.  v.  Perth  Ltd.  1380. 

April  15. 

Bale  of  Goods— Bum  Bales  Act,  R.B.O.  1927,  ch.  167,  secs.  1(a),  3,  6,  8— 

Action  to  Bet  aside  Bale — Whether  Brought  in  Time — Notice  to 

Plaintiff — Knowledge  of  Bolicitor — Action  Barred — Btatus  of 

Plaintiff  as  Creditor — Absence  of  Direct  Relationship' — Claim 

Arising  out  of  Tort  not  Passed  into  Judgment. 

The  defendant  P.  company,  being  engaged  in  the  retail  business  of 
selling  parts  used  in  the  upkeep  and  repair  of  motor-trucks,  by 
agreement  between  it  and  the  defendant  R.  company,  dated  the  9th 
September,  1927,  sold  to  the  latter  about  80  per  cent,  of  the  quantity 
of  goods  then  in  stock:  — 

Held,  that  the  sale  was  a bulk  sale  within  the  meaning  of  sec.  6 of 
the  Bulk  Sales  Act,  R.S.O.  1927,  ch.  167,  because  it  was  made  out  of 
the  ordinary  course  of  business  and  because  it  comprised  substan- 
tially the  vendor’s  entire  stock-in-trade;  and,  as  the  requirements  of 
the  Act  were  not  complied  with,  the  sale  would,  if  properly  attacked, 
be  void  under  sec.  3. 

This  action  was  brought  on  the  17th  April,  1928,  by  an  alleged  creditor 
of  the  P.  company,  on  behalf  of  all  creditors,  to  set  aside  the  sale, 
but  that  was  not  within  60  days  from  the  date  of  the  sale.  It  was  con- 
tended that  it  was  brought  within  60  days  from  the  date  when  the 
plaintiff  first  received  notice  of  it  (sec.  8): — 

Held,  that  certain  information  obtained  by  one  of  the  solicitors  for 
the  plaintiff  on  the  16th  February,  1928,  constituted  notice  of  the 
sale;  that  notice  to  the  solicitor  was  notice  to  the  plaintiff;  and  the 
action,  being  one  day  late,  was  barred  by  sec.  8. 

Notice  under  sec.  8 means  “knowledge.” 

Held,  also,  that  the  plaintiff  was  not  a creditor  of  the  P.  company  on 
the  9th  September,  1927,  and  was  not  in  a position  to  attack  the 
sale:  secs.  1(a)  and  3 of  the  Act. 

The  plaintiff  was  never  a creditor  of  the  P.  company  as  the  result  of 
any  contractual  relationship  between  them;  and  the  term  “creditor” 
cannot  be  extended  so  as  to  include  persons  who  have  contingent 
claims  arising  out  of  torts  or  transactions  of  a tortious  character 
until  the  relationship  has  become  really  that  of  debtor  and  creditor 
by  virtue  of  a judgment. 

Action  to  set  aside  a sale  of  chattels  made  in  the  circumstances 
set  out  below. 

April  3.  The  action  was  tried  before  Orde^  J.A.,  without 
a jury,  at  a Toronto  sittings. 

J.  F.  Boland,  for  the  plaintiff. 

D.  L.  McCarthy,  K.C.,  for  the  defendant  Diamond  ^^T” 

(Montreal)  Ltd. 

No  one  appeared  for  the  defendant  Perth  Ltd.,  the  pleadings 
having  been  closed  against  it. 

April  15.  Orde,  J.A.  : — This  action  is  brought  by  the  plain- 
tiff, on  behalf  of  itself  and  all  other  creditors  of  the  defendant 
Perth  Ltd.,  to  set  aside  a sale  of  certain  chattels  by  the  defendant 
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Perth  Ltd.  to  the  defendant  Diamond  (Montreal)  Ltd., 

knoMm  at  the  time  of  the  sale  as  Rnggles  (Montreal)  Ltd.,  as 
being  fraudulent  and  void  as  against  the  creditors  of  Perth  Ltd., 
under  the  provisions  of  the  Bulk  Sales  Act,  R.S.O.  1927,  ch.  167. 

The  statement  of  claim  also  alleged  that  the  sale  was  made  for 
the  purpose  of  hindering,  defeating,  and  delaying  the  creditors  of 
Perth  Ltd.,  and  was  fraudulent  and  void  under  the  Statute  of 
Elizabeth,  now  the  Fraudulent  'Conveyances  Act,  R.S.O.  1927,  ch. 
134;  but  no  evidence  was  given  upon  this  branch  of  the  case  and 
the  point  was  not  pressed. 

Perth  Ltd.  was  engaged  in  the  business  of  selling  parts  used 
in  the  upkeep  and  repair  of  Ruggles  motor-trucks,  'the  business 
being  essentially  a retail  one,  to  garage  proprietors,  repair-shops, 
and  others  requiring  new  or  spare  parts  for  their  machines.  The 
sale  in  question  was  made  by  an  agreement  between  Perth  Ltd. 
and  Ruggles  (Montreal)  Ltd.,  dated  the  9th  September,  1927. 
It  covered  a large  quantity  of  parts  for  Ruggles  trucks,  the  price 
being  $12,500.  The  quantity  comprised  about  80  per  cent,  of 
the  quantity  then  in  stock  and  made  up  when  shipped  by  freight 
about  a car-load. 

There  can  be  no  doubt  that  the  sale  was  a bulk  sale  within  the 
meaning  of  sec.  6 of  the  Act,  both  because  it  was  made  out  of  the 
usual  course  of  business  of  the  vendor  and  because  it  comprised 
substantially  the  vendor’s  entire  stock-in-trade;  and,  as  the  re- 
quirements of  the  Act  were  not  complied  with,  the  sale  would, 
if  properly  attacked,  be  clearly  void  under  sec.  3. 

The  defendant  Perth  Ltd.  was  not  represented  at  the  trial, 
having  failed  to  deliver  a statement  of  defence  and  'the  pleadings 
being  closed  as  to  it.  The  defendant  Diamond  Ltd.,  by  which 
name  the  purchasing  company  is  now  known,  raises  several  de- 
fences. 

The  first  one  is  that  the  action  is  barred  under  sec.  8 of  the 
Bulk  Sales  Act,  which  is  as  follows : — 

^^8.  No  action  shall  be  brought  or  proceedings  had  or  taken 
to  set  aside  or  have  declared  void  any  sale  in  bulk  for  failure  to 
comply  with  the  provisions  of  this  Act,  unless  such  action  is 
brought  within  60  days  from  the  date  of  said  sale  or  within  60 
days  from  the  date  when  the  creditor  attacking  such  sale  first 
received  notice  thereof.” 

The  writ  in  'this  action  was  issued  on  the  17th  April,  1928, 
long  after  60  days  from  the  date  of  the  sale  had  expired.  But  the 
plaintiff  says  it  was  within  60  days  from  the  date  when  it  ^^first 
received  notice”  of  the -sale,  and  the  only  question  to  be  deter- 
mined upon  this  point  is  whether  or  not  certain  information 
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obtained  by  Mr.  W.  J.  Boland,  one  of  the  solicitors  for  the  plain- 
tiff company,  on  the  16th  February,  1928,  constituted  notice  of 
the  sale.  If  it  did,  then  the  action  was  one  day  late. 

Mr.  Boland  had  been  acting  as  solicitor  for  the  plaintiff  com- 
pany, which,  as  he  put  it,  belonged  to  an  estate  which  he  had  been 
administering.  An  action  had  been  brought  by  the  plaintiff  com- 
pany against  Canadian  Ruggles  Ltd.  and  the  defendant  Perth 
Ltd.  to  set  aside  a sale  by  Canadian  Ruggles  Ltd.  to  Perth  Ltd. 
as  fraudulent  and  void  under  the  Bulk  Sales  Act.  That  action 
had  been  tried  before  Mr.  Justice  Wright,  and  by  his  judgment 
of  the  27th  February,  1928,  that  sale  was  set  aside.  It  is  by 
virtue  of  that  judgment  that  the  plaintiff  claims  to  be  a creditor 
of  Perth  Ltd.  in  this  action.  The  bearing  of  that  judgment  upon 
the  plaintiff^s  status  as  a creditor  in  this  action  will  be  discussed 
later. 

Mr.  Boland  says  that  the  first  information  he  received  as  to  the 
sale  by  Perth  Ltd.  to  Ruggles  (Montreal)  Ltd.  was  from  the 
solicitor  for  Perth  Ltd.,  whom  he  met  in  the  street  and  from 
whom  he  coaxed  the  information.  What  he  then  learned  is  sub- 
stantially embodied  in  a letter  which  Mr.  Boland  wrote  in  his 
firm’s  name  to  Ruggles  (Montreal)  Ltd.  on  the  16th  February, 
1928.  In  that  letter  he  describes  the  plaintiff  as  ^^creditors  of 
Perth  Ltd.”  The  letter  states,  among  other  things,  that  ‘Ve 
are  now  advised  for  the  first  time  that  Perth  Ltd.  sold  or  pretended 
to  sell  to  your  company  parts  of  the  value  of  $24,000  for  about 
$12,000.  . . . We  are  further  advised  that  $5,000  in  cash  was  paid 
and  that  notes  are  now  outstanding  representing  the  balance  of 
the  purchase-money  aggregating  $7,000.  These  notes,  we  under- 
stand . . . are  repayable  in  instalments  at  the  rate  of  $250  per 
month.”  The  letter  then  goes  on  to  say  that  the  sale  was  con- 
trary to  the  Bulk  Sales  Act  and  was  illegal,  and  threatens  im- 
mediate action  unless  restitution  is  made  and  the  balance  of  the 
money  is  paid  to  the  creditors  of  Perth  Ltd. 

Some  days  later,  a representative  of  Ruggles  (Montreal)  Ltd. 
saw  Mr.  Boland,  and  there  was  also  some  further  correspondence 
between  Mr.  Boland  and  Mr.  Chenevert,  the  Ruggles  company’s 
solicitor  in  Montreal.  On  the  16th  April,  1928,  Mr.  Boland  wrote 
to  Mr.  Chenevert,  pointing  out  that  the  threatened  action  must  be 
commenced  within  60  days,  and  enclosed  a form  to  be  signed  by 
Ruggles  (Montreal)  Ltd.  agreeing  not  to  raise  any  defence  as  to 
time  if  the  action  should  not  be  commenced  within  the  60  days. 

Later  in  the  same  day,  Mr.  Boland  wrote  to  Mr.  Chenevert  a 
second  letter  stating  that  since  dictating  the  earlier  letter  he  found 
that  ^To-morrow  is  the  last  day  for  issuing  a writ,”  and  he  asked 
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Mr.  Ohenevert  to  telegraph  him  if  the  waiver  was  executed.  No 
telegi’am  arriving  the  next  day,  that  is  the  17th  April,  1928,  the 
writ  was  issued. 

In  making  his  calculations,  Mr.  Boland  unfortunately  over- 
looked the  fact  that  the  year  1928  was  leap  year  and  that  February 
had  had  29  days;  so  that,  excluding  the  16th  February,  1928,  from 
the  calculation,  the  16th  April,  1928,  was  the  sixtieth  day  there- 
after, and  was  the  last  day  for  the  issue  of  the  writ,  and  the  next 
day  was  too  late. 

Notwithstanding  this,  and  the  fact  that  from  his  correspon- 
dence Mr.  Boland  himself  considered  that  the  plaintiff  company 
had  received  notice  of  the  sale  on  the  16th  February,  1928,  it  is 
seriously  argued  that  the  information  then  obtained  did  not  con- 
stitute notice,  first  because  it  did  not  come  from  any  authentic 
source,  and  until  verified  ought  to  be  treated  as  mere  rumour 
which  might  prove  to  be  unfounded,  and  second  because  notice  to 
Mr.  Boland  as  the  plaintiff’s  solicitor  was  not  necessarily  notice 
to  the  plaintiff  company. 

Those  two  objections  may  be  disposed  of  shortly.  Notice  under 
sec.  8 of  the  Act  means  ^^knowledge.”  It  cannot  in  the  nature  of 
things  require  notice  in  the  sense  of  some  formal  notification  re- 
quired to  be  given  by  one  person  to  another.  It  is  not  necessary 
to  attempt  to  define  the  line  between  mere  rumour,  which  might 
be  baseless,  and  such  knowledge  as  would  constitute  ^^notice” 
under  this  section.  This  was  not  mere  rumour,  and  Mr.  Boland 
did  not  treat  it  as  such.  The  information  came  from  the  solicitor 
of  the  vendor.  As  set  forth  in  the  letter  of  the  16th  February, 
1928,  it  is  exceedingly  accurate  and  corresponds  closely  with  the 
terms  of  the  agreement.  Mr.  Boland  nowhere  asks  if  what  he 
has  heard  is  true  or  not.  He  treats  the  information  as  authentic 
and  threatens  suit  if  the  creditors’  claims  are  not  settled.  To  all 
this  must  be  added  the  fact  that  Mr.  Boland  had  himself  fixed 
the  16th  February,  1928,  as  the  date  from  which  time  began  to 
run  against  the  plaintiff. 

As  to  the  other  objection  to  this  ground  of  defence,  this  is  not 
the  case  of  some  casual  information  coming  to  a solicitor  at  a 
time  when  he  is  under  no  duty  to  receive  it  or  to  disclose  it  to  his 
client.  Mr.  Boland  was  not  only  in  effect  administering  the  affairs 
of  the  plaintiff  company,  buit  was  at  the  time  acting  for  it  in  an 
action  which  forms  the  basis  of  its  claim  to  act  as  a creditor  in 
this  action,  and  made  the  inquiry  of  the  Perth  company’s  solicitor 
during  the  pendency  of  that  action.  That  inquiry  was  made  on 
behalf  of  the  plaintiff  company.  If  the  knowledge,  so  obtained 
by  the  plaintiff’s  solicitor,  is  not  to  be  imputed  to  the  plaintiff, 
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wbat  authority  had  Mr.  Bolaiid  for  writing  the  letter  of  the  16th 
February,  1928,  on  its  behalf?  It  is  too  clear  for  argument  that 
whatever  knowledge  Mr.  Boland  received  on  that  date  affected  the 
plaintiff  and  that  it  is  bound  by  it. 

In  my  judgment,  it  is  clear  that  the  plaintiff  company  received 
notice  of  the  bulk  sale  on  the  16th  February,  1928,  and  that,  as  the 
writ  did  not  issue  until  60  days  had  elapsed  thereafter,  the  action 
is  barred  under  sec.  8. 

I might  perhaps  go  no  further  and  dismiss  the  action  upon 
that  ground  alone,  but  the  defendant  raises  another  point  which 
deserves  consideration,  namely,  that  the  plaintiff  was  not  at  the 
time  of  the  bulk  sale  a creditor  of  Perth  Ltd.  and  so  has  no  status 
in  this  action. 

The  plaintiff  was  never  a creditor  of  Perth  Ltd.  as  the  result 
of  any  contractual  or  other  relationship  between  them.  Its  right 
to  be  deemed  a creditor  at  all  was  dependent  upon  the  result  of  its 
attack  upon  the  alleged  fraudulent  bulk  sale  by  Canadian  Bug- 
gies Ltd.  to  Perth  Ltd.  That  action  was  commenced  on  the  2nd 
September,  1927,  so  that  it  was  pending  when  the  agreement  be- 
tween Perth  Ltd.  and  Buggies  (Montreal)  Ltd.,  which  is  attacked 
in  this  action,  was  made,  namely,  the  9th  September,  1927.  But 
there  was  not  at  that  date  any  cause  of  action  as  between  the  plain- 
tiff and  Perth  Ltd.  which  could  be  the  foundation  for  a judgment 
for  the  recovery  of  money  by  the  plaintiff  from  Perth  Ltd.  The 
only  debtor  to  the  plaintiff  was  Canadian  Ruggles  Ltd.  The  mere 
declaration  by  the  Court  in  that  action  that  the  bulk  sale  was 
invalid  could  not  of  itself  have  made  the  plaintiff  a creditor  of 
Perth  Ltd.,  and  the  only  foundation  for  any  personal  recovery  by 
the  plaintiff  against  Perth  Ltd.  which  is  embodied  in  the  judg- 
ment of  the  27th  February,  1928,  is  that,  being  unable  to  redeliver 
the  goods  to  the  fraudulent  vendor  so  that  they  might  be  available 
for  the  vendor’s  creditors,  Perth  Ltd.  is  made  liable  by  the  terms 
of  the  judgment  to  account  for  the  proceeds,  and  judgment  is 
given  in  favour  of  the  plaintiff  and  the  other  creditors  of  Canadian 
Ruggles  Ltd.  (other  than  Perth  Ltd.)  against  Perth  Ltd.  for  the 
amount  found  due  by  the  Master. 

How  far  a judgment  in  those  terms,  not  yet  implemented  by  a 
report  from  the  Master  in  which  the  amount  due  the  plaintiff 
would  be  exactly  defined,  would  constitute  the  plaintiff  a creditor 
of  Perth  Ltd.,  if  the  judgment  had  preceded  the  sale  of  the  9th 
September,  1927,  might  be  a nice  question. 

^'Creditor”  is  defined  by  para,  (a.)  of  sec.  1 of  the  Bulk  Sales 
Act,  and  includes  ^‘’a  person  to  whom  the  owner  of  any  stock  as 
defined  by  the  Act  is  indebted,  whether  the  debt  is  due  and  owing 
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or  not  yet  payable.”  This  of  course  gets  rid  of  any  difficulty  as 
to  a debt  owing  but  not  yet  enforceable,  dehitum  in  prcesenti, 
solvendum  in  futuro.  But  it  must  be  a debt — something  owing. 
Were  it  not  so,  the  scheme  of  the  Act  could  hardly  be  workable, 
for  the  vendor  must  furnish  the  purchaser  with  a statement  of  all 
his  creditors.  And,  while  the  Act  includes  among  creditors  sure- 
ties and  endorsers  of  notes  and  bills  of  exchange  who  upon  pay- 
ment would  stand  in  the  shoes  of  the  direct  creditor,  I do  not 
think  that  the  term  can  be  extended  to  contingent  claims  arising 
out  of  torts  or  of  transactions  of  a tortious  character  until  the 
relationship  has  become  really  that  of  debtor  and  creditor  by  vir- 
tue of  some  judgment. 

The  right  to  attack  a bulk  sale  as  fraudulent  is  given  by  sec.  3 
of  the  Act  to  creditors  only.  It  has  been  established  that  one 
who  has  a claim  for  damages  merely  is  not  a creditor  entitled  to 
attack  a fraudulent  or  preferential  conveyance  under  the  Ontario 
Assignments  and  Preferences  Act:  Ashley  v.  Brown  (1890),  17 
A.R.  500;  Gurofslci  v.  Harris  (1896),  27  O.R.  201,  23  A.R.  717; 
Middleton,  J.,  in  Hophinson  v.  Westerman  (1919),  45  O.L.R. 
208,  at  p.  214.  Those  decisions  are  clearly  applicable  to  the  Bulk 
•Sales  Act,  and  if  a cause  of  action  founded  on  tort  and  not  yet 
passed  into  a judgment  confers  no  status  as  a creditor,  d for- 
tiori a cause  of  action  to  set  aside  some  other  transaction  as 
fraudulent  in  which  the  only  foundation  for  any  money  recovery 
arises,  not  because  of  any  original  cause  of  action  against  the 
so-called  debtor,  but  merely  as  an  alternative  form  of  relief  because 
the  goods  which  are  the  subject  of  the  action  cannot  be  followed, 
cannot  constitute  the  person  a creditor. 

In  my  opinion  the  plaintiff  was  not  a creditor  of  Perth  Ltd. 
in  any  sense  whatever  on  the  9th  September,  1927,  when  the  agree- 
ment for  sale  between  the  two  defendants  was  made,  and  it  is  not 
entitled  to  attack  the  sale  under  the  Act. 

A third  point  made  by  Mr.  McCarthy  was  as  to  the  regularity 
of  the  writ  and  concurrent  writ  issued  in  this  action,  the  defendant 
Diamond  ^‘^T”  Montreal  Ltd.  having  entered  a conditional  appear- 
ance. This  was  a somewhat  involved  and  complicated  point,  which, 
in  view  of  my  ruling  upon  the  two  other  grounds  of  defence,  need 
not  be  dealt  with. 

The  action  must  be  dismissed  with  costs. 
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McWhirter  y.  Crebee.  1930. 

April!  22. 

Po7tnership — Dissolution — Liability  of  Retiring  Partner  upon  Prom- 
issory Note — Release  from — Partnership  Act,  secs.  6,  7,  8,  18(2), 

(3) — BanTcruptcy  of  Continuing  Partner — Course  of  Dealing — 

Inference  of  New  Contract — Acceptance  of  Continuing  Partner  as 
Sole  Debtor — Implication  of  Agreement — OnuS' — Intention — Prov- 
ing Claim  in  Bankruptcy  Proceedings. 

At  the  date  of  the  dissolution  (April,  1926)  of  a business  partnership, 
composed  of  two  brothers,  the  plaintiff  held  the  promissory  note  of 
the  firm  for  $2,000,  for  money  lent.  Each  partner  carried  on  busi- 
ness separately  after  the  dissolution.  The  partner  P.  became  insol- 
vent in  April,  1928.  The  plaintiff  sued  the  other  partner  (G.)  for 
the  $2,000.  G.  denied  that  the  money  was  lent  to  the  partnership; 
but  the  evidence  established  that  at  least  $1,000  of  the  plaintiff’s 
advances  went  into  the  firm’s  bank-account,  that  the  plaintiff  was 
given  the  firm’s  promissory  notes  for  each  advance  when  made,  and 
that  all  payments  of  interest  to  her  from  time  to  time  on  the  full 
amount  of  her  advances  were  made  out  of  the  firm’s  bank-account: — 

Held,  applying  secs.  6,  7,  and  8 of  the  Partnership  Act,  R.S.O.  1927, 
ch.  170,  that  at  the  date  of  the  dissolution  both  brothers  were  liable 
to  the  plaintiff  on  the  $2,000  note. 

The  plaintiff  knew  of  the  dissolution  of  the  partnership,  and  there- 
after advanced  $500  to  F.,  surrendering  the  firm’s  $2,000  note  and 
taking  from  F.  his  note,  signed  in  the  firm  name,  for  $2,500;  and 
when  that  fell  due  she  advanced  another  $500,  so  that  at  the  time  of 
F.’s  insolvency  she  held  P.’s  note,  signed  in  the  firm  name,  for 
$3,000.  Interest  had  been  paid  by  P.  on  the  whole  indebtedness 
down  to  December,  1927 — 19  months  after  the  dissolution.  The 
plaintiff  did  not  sue  for  the  $1,000  advanced  to  F.  after  the  dissolu- 
tion. 

G.  pleaded  that,  if  the  plaintiff’s  money  was  lent  to  the  partnership, 
the  plaintiff,  after  the  1st  May,  1926,  accepted  F.  as  sole  debtor  and 
released  G.:  — 

Held,  following  Royal  Bank  of  Canada  v.  Hogg  (1929),  64  O.L.R.  633, 

' that  the  taking  of  the  renewal  note,  the  original  being  retained  by 
the  plaintiff,  did  not  discharge  the  indebtedness  represented  by  the 
original,  but  merely  suspended  the  right  of  action  thereon  during 
the  currency  of  the  renewal. 

Held,  also,  that  the  agreement  required  by  sec.  18(3)  of  the  Partner- 
ship Act  in  order  to  release  a partner  must  be  an  agreement  between 
the  creditor  and  each  of  the  two  partners — an  agreement  between 
any  two  of  them  would  not  be  enough.  No  express  agreement  was 
suggested  by  any  one  of  the  three  when  giving  evidence  at  the  trial; 
and  the  course  of  dealing  between  the  plaintiff  and  F.  after  the  dis- 
solution was  not  sufficient  to  raise  the  inference  of  a contract  to 
which  all  three  were  parties. 

It  is’  not  the  duty  of  the  creditor  to  seek  out  the  debtor — in  law  the 
borrower  is  the  servant  of  the  lender.  When  the  firm  became  dis- 
solved, it  was  the  duty  of  G.  to  ascertain  who  the  creditors  of  the 
partnership  were. 

By  the  statute,  the  onus  of  proving  an  intention  on  the  part  of  the 
plaintiff  to  discharge  G.  was  upon  G.,  and  he  had  not  satisfied  the 
onus. 

The  plaintiff,  by  proving  her  claim  upon  the  note  against  the  estate  of 
F.  in  the  bankruptcy  proceedings,  did  not  release  G. 
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An  action  against  Frank  Creber  and  George  Creber  upon  a 
MoWhibteb  promissory  note  for  $2,000  made  by  the  defendants  in  favour  of 


V. 

Crebeb, 


the  plaintiff. 


The  action  was  tried  before  Raney^  J.,  without  a jury  at  a 
Toronto  sittings. 

The  Hon.  E.  B.  Byckman,  K.C.,  and  Baird  Rychman,  for  the 
plaintiff. 

G.  T.  ^Yalsh,  K.C.,  for  the  defendant  George  Creber. 

The  action  was  discontinued  as  against  the  defendant  Frank 
Creber. 


April  22.  Raney,  J.  : — The  defendants  were  in  business  as 
partners  under  articles  of  partnership  made  in  May,  1917.  The 
firm  name  was  Creber  Brothers,  and  the  business  was  the  manu- 
facture and  sale  of  marble  monuments.  Frank  Creber  was  the 
office-man,  and  George  Creber  the  shop-man. 

The  plaintiff’s  husband  was  employed  by  the  partnership  for 
a number  of  years,  down  to  its  dissolution  in  the  spring  of  1926. 
Between  December,  1923,  and  the  dissolution,  the  plaintiff  lent  the 
firm  $2,000,  in  four  cheques  of  $500  each,  made  respectively  in 
December,  1923,  December,  1924,  April,  1925,  and  December, 
1925.  The  first  three  of  these  cheques  were  made  in  favour  of 
Frank  Creber  and  the  fourth  in  favour  of  Creber  Brothers.  The 
first  and  the  third  cheques  went  into  the  firm’s  bank-account,  the 
second  and  fourth  cheques  were  appropriated  by  Frank  Creber  to 
his  own  use  to  reimburse  him,  as  he  claimed  at  the  trial,  for 
moneys  that  he  had  advanced  to  the  firm.  In  the  case  of  all  four 
cheques,  promissory  notes  were  made  in  favour  of  the  plaintiff, 
and  signed  by  Flank  Creber  in  the  firm’s  name. 

At  some  stage  the  practice  was  inaugurated  of  adding  the  new 
principal  to  the  old  and  giving  one  note  for  the  total,  so  that  at 
the  date  of  the  dissolution  of  the  partnership  the  plaintiff  held 
the  promissory  note  of  the  firm  for  $2,000.  Interest  on  the  plain- 
tiff’s notes  was  paid  from  time  to  time  by  the  cheques  of  the  part- 
nership. 

After  the  dissolution  of  the  partnership,  Frank  Creber  carried 
on  the  manufacturing  side  of  the  business  on  the  same  premises, 
under  the  old  firm  name  of  Creber  Brothers,  registering  himself 
under  the  provisions  of  the  Limited  Partnership  Act  as  sole  owner 
of  the  business  from  the  12th  April,  1926.  George  continued  the 
retail  side  of  the  business  under  his  own  name  on  other  premises. 

Frank  Creber  became  insolvent  in  April,  1928. 
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In  June,  1926,  after  the  dissolution,  the  plaintiff  made  an 
advance  of  $500  to  Prank  Creber,  surrendering  the  firm’s  $2,000 
note,  and  taking  from  him  his  note,  signed  Creber  Brothers,  for 
$2,500.  When  the  $2,500  fell  due,  the  plaintiff  advanced  another 
$500;  so  that  at  the  time  of  Ftank  Creber’s  insolvency  the  plain- 
tiff held  Frank  Grebe’s  note,  signed  Creber  Brothers,  for  $3,000. 
Interest  had  been  paid  by  Frank  Creber  after  the  dissolution  on 
the  whole  indebtedness  down  to  December,  1927 — ^that  is  to  say, 
for  19  months  after  the  dissolution. 

The  plaintiff  is  not  claiming  for  the  $1,000  advanced  to  Frank 
Creber  after  the  dissolution. 

In  his  pleadings  George  Creber  denies  that  the  plaintiff  lent 
the  $2,000  to  the  partnership  of  which  he  was  a member,  and  in 
his  evidence  at  the  trial  he  said  that  he  had  not  heard  of  the  plain- 
tiff’s claim  against  the  partnership  until  a couple  of  months  before 
his  brother’s  insolvency;  but,  as  I have  said,  the  evidence  estab- 
lishes that  at  least  $1,000  of  the  plaintiff’s  advances  to  the  part- 
nership went  into  its  bank-account,  that  the  plaintiff  was  given 
the  firm’s  promissory  notes,  and  that  all  payments  of  interest  to 
her  from  time  to  time  on  the  full  amount  of  her  advances  were 
made  out  of  the  firm’s  bank-account.  If  George  Cteber  did  not 
know  these  facts,  he  might  and  ought  to  have  known  them. 

Applying  secs.  6,  7,  and  8 of  the  Partnership  Act,  R.S.O.  1927, 
ch.  170,  there  can,  I think,  be  no  doubt  that  at  the  date  of  the 
dissolution  of  the  partnership  both  brothers  were  liable  to  the 
plaintiff  on  her  $2,000  note. 

The  second  and  serious  line  of  defence  of  the  defendant  George 
Creber  is  that,  if  the  plaintiff’s  money  was  lent  to  the  partnership, 
^The  plaintiff,  after  the  1st  day  of  May,  1926,  accepted  Frank 
Creber  as  sole  debtor  and  released  George  Creber  from  all  lia- 
bility for  the  said  debt.” 

There  is  no  doubt  that  the  plaintiff  knew  of  the  dissolution  of 
the  partnership  at  the  time  in  1926  when  she  delivered  up  the 
partnership  note  for  $2,000  to  Frank  Creber  and  accepted  the 
renewal  note  for  $2,500. 

Apart  from  the  surrender  of  the  note,  the  general  principle  is 
stated,  in  the  very  recent  case  of  Royal  Bank  of  Canada  v.  Hogg 
(1929),  64  O.L.R.  633,  at  p.  656,  to  be  that  ‘^The  taking  of  a 
renewal  note,  where  the  original  note  is  retained  by  the  holder, 
does  not  of  itself  discharge  the  indebtedness  represented  by  the 
original  note,  but  merely  suspends  the  right  of  action  thereon 
during  the  currency  of  the  renewal.”  What,  then,  was  the  effect 
of  the  surrender  of  the  $2,000  note? 
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The  law  is  stated  in  the  Ontario  Partnership  Act  of  1920 
(now  R.S.O.  1927,  ch.  170),  by  which  this  Province  adopted  the 
codification  of  the  law  of  partnership  as  contained  in  the  Eng- 
lish Partnership  Act  of  1890.  Section  18(2)  and  (3)  of  our  Act 
is  a reproduction  of  section  17(2)  and  (3)  of  the  English  Act, 
and  reads  as  follows: — 

*^^(2)  A partner  who  retires  from  a firm  does  not  thereby  cease 
to  be  liable  for  partnership  debts  or  obligations  incurred  before 
his  retirement. 

^^(3)  A retiring  partner  may  be  discharged  from  any  existing 
liabilities  by  an  agreement  to  that  effect  between  himself  and  the 
members  of  the  firm  as  newly  constituted  and  the  creditors,  and 
this  agreement  may  be  either  express  or  inferred  as  a fact  from 
the  course  of  dealing  between  the  creditors  and  the  firm  as  newly 
constituted.^^ 

In  Cluff  V.  Norris  (1909),  19  O.L.R.  457,  a Divisional  Court 
held  that  the  effect  of  the  decisions  of  the  English  Courts  was 
stated  in  sec.  17(3)  of  the  English  Act,  and  that  it  was  necessary 
to  make  out  a case  of  novation  in  order  to  discharge  the  retired 
partner. 

In  the  earlier  case  of  Bresse  v.'  Griffith  (1894),  24  O.R.  492, 
a Divisional  'Court  had  held  that  where  the  only  evidence  that  the 
plaintiffs  had  agreed  to  discharge  the  retired  partner  and  to  look 
to  the  remaining  partner  alone  was  the  fact  that  the  plaintiff  had 
rendered  an  account  for  the  goods  for  the  price  of  which  he  was 
suing  along  with  other  goods,  for  which  thq  remaining  partner 
alone  was  liable,  to  the  remaining  partner,  and  afterwards  had 
accepted  promissory  notes  for  the  amount,  signed  in  the  firm 
name,  with  the  knowledge  that  the  firm  was  then  composed  of  the 
remaining  partner  only  — this  evidence  was  insufficient  to  estab- 
lish an  agreement  to  look  to  the  remaining  partner  alone ; ^Tor  the 
facts  are  quite'  consistent  with  an  intention  on  the  plaintiffs’ 
part  ...  to  look  to  both  defendants  ...  in  case  the  notes  should 
not  be  paid  at  maturity”  (pp.  495,  496). 

In  the  present  case,  the  agreement  required  by  sec.  18(3)  of 
our  Act  would  have  to  be  an  agreement  between  the  plaintiff  and 
the  two  defendants,  Frank  Creber  and  George  Creber — an  agree- 
ment between  two  of  them  would  not  be  enough.  All  three  of  the 
parties  to  the  situation  as  it  existed  at  the  time  of  the  dissolution 
— the  plaintiff,  Frank  Creber,  and  George  Creber — were  called  as 
witnesses  at  the  trial.  No  express  agreement  was  suggested  by 
any  one  of  the  three. 


If,  after  the  dissolution  of  the  partnership,  the  plaintiff  had 
gone  to  George  Creber  and  asked  him  about  payment  of  her  $2,000 
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note,  and  if  he  had  answered  that  his  brother  Frank  was  taking 
over  the  assets  and  assuming  the  liabilities  (which  was  the  fact 
according  to  the  agreement  of  dissolution,  but  of  which  the  plain- 
tiff was  ignorant),  and  if  the  plaintiff  had  then  gone  to  Frank 
Creber  and  surrendered  her  note  and  taken  a new  note  from  him, 
there  would  have  been  a strong  argument  that  what  had  happened 
between  the  plaintiff  and  the  two  brothers  raised  an  implication 
of  an  agreement  within  the  meaning  of  the  section.  The  facts 
would  have  suggested  an  understanding  between  the  plaintiff  and 
the  Crebers  that  the  plaintiff  would  look  to  Frank  Creber  for 
payment. 

The  popular  conception  is  that  it  is  the  duty  of  the  creditor  to 
search  out  the  debtor.  That,  of  course,  is  not  true  in  law.  In 
law  the  borrower  is  the  servant  of  the  lender. 

When  the  firm  of  Creber  Brothers  was  dissolved  in  the  spring 
of  1926,  it  became  the  duty  of  George  Creber  to  ascertain  who 
the  creditors  of  the  partnership  were.  Having  ascertained  who  the 
firm^s  creditors  were,  he  might  then  have,  insisted  upon  payment 
of  their  claims  out  of  the  partnership  assets,  or,  as  an  alternative, 
upon  an  agreement  on  their  part  to  look  to  Frank  Creber  for  pay- 
ment, or  failing  payment  or  such  an  agreement,  then  upon  a 
liquidation  of  the  partnership. 

The  courts,  before  the  codification,  and  Parliament  in  adopting 
the  law  as  laid  down  by  the  courts,  did  not  content  themselves 
with  providing  that  ^^a  course  of  dealing’’  between  the  creditor 
and  the  continuing  partner  might  raise  an  implication  of  an  elec- 
tion to  release  the  retiring  partner;  it  went  much  further  than 
that  when  it  required  that  there  must  be  either  evidence  of  an 
actual  contract  between  all  the  parties  interested,  or  of  facts  from 
which  a contract  between  the  members  of  the  partnership  and  the 
creditor  might  be  implied.  And  the  court  ought  to  be  more  cau- 
tious in  its  implication  in  a case  like  this,  where  the  plaintiff  is 
the  wife  of  a labourer  whose  husband  stood  in  the  relation  of 
employee  to  the  partnership,  than  itl  would  be  if  the  plaintiff  were, 
for  instance,  an  experienced  and  independent  business  man. 
There  is,  moreover,  the  difficulty  of  drawing  an  implication  of  a 
contract  between  the  plaintiff  and  George  Creber  that  the  plain- 
tiff would  look  to  Frank  Creber  for  payment  of  the  partnership 
indebtedness,  when  the  fact  was  that  George  Creber  did  not  even 
know  that  the  plaintiff  was  a creditor  of  the  partnership. 

After  reviewing  the  English  cases  both  before  and  since  the 
codification  of  1890,  in  which  it  has  been  held  on  the  one  hand 
(and  having  regard,  of  course,  in  each  case  to  the  facts  put  in 
evidence  in  that  case)  {a)  that  a retired  partner  has  not  been  dis- 
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charged,  and  (h)  that  a retired  partner  has  been  discharged,  the 
learned  author  of  Lindley  on  the  Law  of  Partnership,  9th  ed. 
(1924),  makes,  at  p.  325  et  seq.,  a summary  of  the  effect  of  the 
cases.  So  far  as  it  has  a bearing  on  this  case,  the  summary  may 
be  further  summarised  as  follows:  An  adoption  by  the  creditor 
of  the  new  firm  as  his  debtor  does  not  by  any  means  necessarily 
deprive  him  of  his  rights  against  the  old  firm,  either  at  law  or  in 
equity;  but  the  fact  that  a creditor  has  taken  from  a continuing 
partner  a new  security  for  a debt  due  from  him  and  a retired 
partner  Jointly,  is  strong  evidence  of  an  intention  to  look  only 
to  the  continuing  partner  for  payment;  the  court  will  consider 
the  whole  case  and  will  infer  a discharge  if,  upon  the  whole.  Jus- 
tice to  all  parties  so  requires;  but  the  small  number  of  cases  in 
which  relief  against  the  estate  of  a late  partner  has  been  refused, 
compared  with  those  in  which  it  has  been  granted,  shews  that  the 
leaning  of  the  Court  is  strongly  in  favour  of  the  creditor. 

Under  the  circumstances,  I am  not  able  to  find  that  ^The 
course  of  dealing”  between  the  plaintiff  and  Frank  Creber,  after 
the  dissolution,  was  sufficient  to  raise  the  inference  of  a contract 
between  the  three  principals  to  the  transaction.  The  language 
of  the  statute  puts  the  onus  on  George  Creber  of  proving  an  inten- 
tion on  the  part  of  the  plaintiff  to  discharge  him  from  liability  on 
the  partnership  note  held  by  the  plaintiff  at  the  date  of  dissolution 
of  the  partnership — such  an  intention  being  evidenced  hy  facts 
from  which  the  Court  will  imply  a contract  between  the  plaintiff 
and  George  and  Frank  Creber  to  give  effect  to  the  intention — and 
in  my  opinion  he  has  not  satisfied  the  onus. 

Finally  the  defendant  George  Creber  pleads  that  by  proving 
for  her  claim  against  the  estate  of  Frank  Creber  in  the  bankruptcy 
proceedings  th^e  plaintiff  released  him.  There  is  nothing  in  the 
statute  to  support  that  plea,  and  the  cases  are  against  it. 

There  will  be  Judgment  against  George  Creber  for  $2,000,  with 
interest  since  December,  1927,  and  the  costs  of  the  action. 
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[MIDDLETON,  J.A.] 

National  Sanitaeium  Association  v.  Town  of  Bracebridge. 

Municipal  Corporation — LiaUlity  of,  for  Maintenance  of  Consumptive 
Patients  in  Sanatoria — Sanatoria  for  Consumptives  Act — Hospitals 
and  Charitable  Institutions  Act — Legislative  Intention — Implied 
Repeal  of  Statutory  Provision — Towns  and  Villages  in  Unorgan- 
ised Districts. 

The  amendment  made  to  the  Hospitals  and  Charitable  Institutions 
Act  in  1926  by  16  Geo.  V.  ch.  73,  whereby  the  liability  for  the  main- 
tenance in  a hospital  of  an  indigent  patient  was  cast  upon  the 
county,  city,  or  separated  town  in  which  he  was*  resident  at  the 
time  of  his  admission  to  the  hospital,  is  to  be  regarded  as  the  last 
expression  of  legislative  intention  and  must  prevail.  It  operates 
as  an  implied  repeal  of  the  inconsistent  provision,  sec.  16(2)  of  the 
Sanatoria  for  Consumptives  Act.  See  R.S.O.  1927,  ch.  357,  sec.  15  (2), 
and  R.S.O.  1927,  ch.  359,  sec.  21. 

An  action  brought  by  a sanatorium  association  against  the  corporation 
of  a town,  but  not  a separated  town,  in  an  unorganised  district,  to 
recover  the  amount  due  for  the  maintenance  of  a patient  in  the 
sanatorium  from  the  1st  January,  1927,  to  the  present  time,  the 
patient  having  been  resident  in  the  town  at  the  time  of  his  admis- 
sion to  the  institution,  was  dismissed. 

An  application  by  the  plaintiff  association  for  Judgment  upon 
admitted  facts. 

February  12.  The  application  was  heard  by  Middleton^  J.A., 
in  the  Weekly  iCourt,  Toronto. 

J.  M.  Godfi'ey,  N.C.,  for  the  plaintiff  association. 

IF.  A.  Botjs,  K.C.,  for  the  defendant  municipality. 

April  23.  Middleton^  J.A.  : — The  question  raised  is  one  of 
great  importance  to  the  defendants  and  to  all  sanatoria  and  muni- 
cipalities in  the  unorganised  districts. 

IJnder  the  Eevised  Statutes  of  1914,  sanatoria  for  consumptives 
were  governed  by  eh.  298.  This  statute  contained  two  provisions 
as  to  the  maintenance  of  indigent  persons:  first,  sec.  16(2),  which 
provided  for  payment  by  the  municipality  in  which  an  indigent 
patient  was  resident  at  the  time  of  his  admission;  and,  secondly, 
by  sec.  23,  the  Hospitals  and  Charitable  Institutions  Act,  E.S.O. 
1914,  ch.  300,  sec.  23,  was  also  made  applicahle. 

This  section  imposes  a liability  upon  the  municipality  in  which 
the  indigent  patient  is  resident  at  the  time  of  his  admission  in 
substantially  the  same  terms  as  the  section  first  named.  It  also 
contains  important  ancillary  provisions  which  need  not  be  here 
discussed. 

27 — 65 — o.L.R. 
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This  provision  gave  rise  to  much  complaint,  particularly  on 
the  part  of  smaller  municipalities.  The  burden  cast  upon  them 
was  sometimes  found  to  be  very  onerous.  It  was  particularly 
complained  of  by  the  small  towns  and  villages  situate  in  the 
northern  unorganised  districts.  Many  of  the  sanatoria  were 
located  in  these  districts,  as  the  climatic  conditions  were  rightly 
regarded  as  extremely  favourable.  The  result  was  that  many 
afflicted  by  or  fearing  tuberculosis  took  up  residence  in  these 
northern  towns  and- were  ultimately  admitted  to  the  sanatoria.  As 
they  had  acquired  a local  residence,  these  small  municipalities 
found  themselves  heavily  burdened. 

Another  grievance  arose  from  the  fact  that  those  admitted  to 
the  sanatoria  from  other  parts  of  Ontario  were  sometimes  dis- 
charged as  cured  or  improved.  These  sometimes  became  resident 
in  the  northern  towns,  but  afterwards  had  a relapse  and  re- 
entered the  sanatorium,  having  acquired  a new  residence,  and  so 
increased  the  burden  cast  upon  these  towns  by  reason  of  their 
salubrity. 

This  complaint  was  followed  by  an  amendment  of  the  Hos- 
pitals and  Charitable  Institutions  Act  by  (1926)  16  Geo.  Y.  ch. 
73.  By  this  amending  Act,  sec.  23  of  the  Hospitals  and  Chari- 
table Institutions  Act  was  repealed  and  a new  section  enacted. 
By  this  the  liability  for  the  maintenance  of  the  indigent  patient 
was  cast  upon  the  county,  city,  or  separated  town  in  which  he  was 
resident  at  the  time  of  his  admission.  The  statute  was  further 
amended  (sec.  23(3))  by  defining  residence  for  the  purpose  of 
this  section  as  meaning  actual  residence  within  the  county,  city, 
or  separated  town  for  the  period  of  3 months  within  the  5 months 
next  prior  to  the  admission  to  the  hospital,  and  by  further  pro- 
viding (sec.  23(4)  ) that  residence  shall  not  be  deemed  to  have 
been  changed  or  to  have  ceased  by  reason  of  the  person  having 
gone  from  one  municipality  to  another  for  the  purpose  of  seeking 
medical  advice  or  treatment  or  seeking  admission  to  any  hospital — 
the  period  during  which  this  occurred  not  counting  in  the  com- 
putation of  time  under  the  earlier  provision.  The  change  now  of 
importance  is  the  substitution  of  counties,  cities,  and  separated 
towns  for  the  old  provision  ^^any  municipality.^’ 

This  amendment  is  carried  into  the  Revised  Statutes  of  1927, 
ch.  357,  and  at  the  same  time  the  reference  in  the  Sanatoria  Act 
to  the  provisions  of  the  Hospitals  and  Charitable  Institutions  Act 
is  continued.  Section  16i(2)  of  the  Sanatoria  Act,  not  being  ex- 
pressly repealed,  is  also  carried  forward,  being  renumbered  as 
sec.  15(2)  of  eh.  357.  The  amended  sec.  23  of  the  Hospitals  and 
Charitable  Institutions  Act  is  found  in  ch.  359  as  sec.  21. 
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A patient  resident  at  the  time  of  his  admission  in  Bracehridge, 
a town  bnt  not  a separated  town,  situate  in  the  district  of  Muskoka, 
has  been  maintained  in  the  plaintiff  institution  from  the  1st 
January,  1927,  until  the  present  time.  There  is  due  for  his  main- 
tenance up  to  the  date  of  the  writ  $1,171.50,  and  this  action  is 
brought  to  recover  this  amount. 

The  defendant  town  corporation  contends  that  the  statute 
which  governs  this  case  is  the  present  Revised  Statute  respecting 
Hospitals,  which  is  made  applicable  to  sanatoria;  that  sec.  16(2) 
of  the  Sanatoria  Act  of  1914  must  be  taken  to  have  been  impliedly 
repealed  by  the  legislation  of  1926;  and  that  its  survival  in  the 
revision  of  1927  was  per  mmrioim  and  so  of  no  effect. 

The  plaintiff  association  on  the  other  hand  contends  that  the 
Legislature  intended  the  amendment  of  1926  to  apply  to  hospitals 
only,  and  net  to  sanatoria,  that  the  provisions  of  sec.  16(2)  were 
intentionally  left  intact,  and  that  the  retention  of  sec.  23  of  the 
Hospitals  and  Charitable  Institutions  Act  in  the  enumeration  of 
clauses  in  that  Act  made  applicable  to  sanatoria  was  per  incuriam. 

I have  come  to  the  conclusion  that  the  amendment  of  1926 
must  be  regarded  as  the  last  expression  of  legislative  intention 
and  must  prevail,  and  that  it  operates  as  an  implied  repeal  of  the 
inconsistent  provision  of  sec.  16(2) — 15(2)  in  the  Revision.  I 
am  aided  in  this  by  the  feeling  that  the  Legislature  is  not  likely  to 
have  intended  to  relieve  towns  and  villages  in  counties  and  to  have 
left  the  full  burden  upon  small  and  often  poor  towns  and  villages 
in  the  unorganised  districts,  particularly  when  these  are  faced 
with  a far  greater  share  of  tuberculous  residents  who  migrate 
there  from  the  older  portions  of  the  Province. 

If  this  does  not  commend  itself  to  the  Legislature  as  an  ac- 
curate exposition  of  its  legislative  intention,  the  remedy  is  easy, 
and  in  the  meantime  no  serious  harm  is  done. 

The  action  will,  therefore,  be  dismissed  with  costs. 
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[Reversed  by  the  Second  Divisional  Court,  on  the  20th  June, 
1930.] 
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Ee  Kolodzi  and  Deteoit  and  Windsok  Subway  Co. 


Expropriation — Powers  of  Tunnel  Company  Incorporated  hy  17  Geo. 
V.  ch.  83  (Dom.) — Secs.  12  (a),  15  (a),  21 — Railway  Act,  9 & 10 
Geo.  V.  ch.  68,  sec.  2 (15)  (Dom.) — Taking  of  Parallelopipedon 
beneath  Surface — Compensation  — Award  — Appeal  — Ground  not 
Taken  in  Notice — Rule  491  (2). 

A company  incorporated  by  a Dominion  statute,  17  Geo.  V.  ch.  83, 
for  the  purpose  of  constructing  a tunnel  under  a river,  was  auth- 
orised by  sec.  15  (a)  to  expropriate  any  lands  actually  required 
for  the  construction,  maintenance,  and  operation  of  the  subways 
or  tunnels  authorised  by  the  Act,  or  to  expropriate  an  easement 
in,  over,  under  or  through  such  lands,  without  the  necessity  of 
acquiring  a title  in  fee  simple  thereto.  By  sec.  21,  the  Railway 
Act,  1919,  was  made  applicable  to  the  company  and  its  works  and 
undertakings.  The  company  served  upon  the  owners  of  land 
through  which  the  tunnel  was  to  be  constructed  notice  of  taking 
a part  of  their  lands,  describing  the  part  as  “of  a uniform  depth 
or  thickness  of  33  feet  6 inches  measured  vertically,  the  upper  face 
of  which  is  38  feet  10  inches  below  the  top  of  the  sidewalk  at  the 
south  limit  of  S.-street  and  rises  with  a uniform  grade  of  3.97  per 
cent,  going  southerly  from  S.-street,”  i.e.,  the  company  desired  to 
expropriate  a parallelopipedon  beneath  the  surface;  and  an  award 
of  compensation  was  made  upon  that  basis: — 

Held,  upon  appeal  from  the  award,  that  what  the  company  desired 
to  take  was  not  a mere  easement,  but  a hereditament  (sec.  2 (15) 
of  the  Railway  Act,  1919). 

And  held  (Riddell,  J.A.,  dissenting),  that  the  company  had  power 
under  its  Act  of  incorpoiration  to  do  so. 

Farmer  v.  Waterloo  and  City  Railway  Co.,  [1895]  1 Ch.  527,  distin- 
guished. 

Held,  also,  that  the  question  whether  the  company  had  power  to 
expropriate  the  part  or  “core”  described  was  not  properly  before 
the  Court,  the  point  not  having  been  raised  in  the  arbitration 
proceedings  nor  in  the  notice  of  appeal. 

Per  Riddell,  J.A.: — The  statute  does  not  give  the  company  power  to 
take  a section  out  of  a freehold — it  is  bound  to  take  the  freehold 
ah  centre  usque  ad  coelum:  Metropolitan  Railway  Co.  v.  Fowler, 
[1893]  A.C.  416w 

An  appeal  by  Stephen  Kolodzi  and  Lottie  Kolodzi,  the  claim- 
ants, from  an  award  of  Coughlin,  Co.C.J.,  as  arbitrator,  award- 
ing to  them  $5,160  as  compensation  for  the  expropriation  of  certain 
lands  in  the  city  of  Windsor,  for  the  purpose  of  constructing  a 
subway  or  tunnel,  and  for  damage  to  buildings,  the  appellants 
alleging  that  the  amount  awarded  was  too  small. 

February  24.  The  appeal  was  heard  by  Eiddell,  Hasten,  Cede, 
and  Fishee,  JJ.A. 

R.  S.  Robertson,  K.C.,  and  W.  D.  Roach,  for  the  appellants. 
The  notice  of  expropriation  is  insufficient  because  it  refers  only 
to  a section  of  the  appellants’  lands  38  feet  below  the  surface. 
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The  Act  under  which  the  respondent  company  operates  does  not  ^pp-  Div. 
provide  for  this:  Detroit  and  Windsor  Subway  Company  Act,  17  19130^ 

Geo.  V.  ch.  83  (Dom.),  secs.  12  and  15.  The  company  must  — ^ — 

compensate  for  the  strip  of  land  taken,  up  to  and  including  the 
surface  and  the  buildings  on  the  surface.  The  owners  should  not  T)etroit 
be  forced  to  take  chances  as  to  whether  or  not  the  buildings  on  Windsor 
the  surface  will  be  disturbed.  Furthermore,  if  disturbance  does  Subway  Ch. 
talve  place,  no  further  claim  can  be  made  for  such  damage.  There- 
fore the  compensation  should  he  based  on  the  value  of  the  land 
both  above  and  below  the  actual  path  of  the  tunnel.  Reference 
to  Farmer  v.  Waterloo  and  City  Railway  Co.,  [189'5]  1 Ch.  527; 

Ramsden  v.  Manchester  South  Junction  and  Altrincham  Railway 
Co.  (1848),  1 Ex.  723;  Sparrow' y.  Oxford  etc.  Railway  Co.  (1852), 

2 DeG.  M.  & G.  94,  at  p.  109;  Re  Dunn  and  City  of  Stratford 
(1905),  5 O.W.R.  65;  Uttley  v.  Todmorden  Local  Board  of  Health 
(1874),  44  L.J.P.C.  19,  at  p.  23. 

J.  B.  Ayiesvjorth,  for  the  company,  respondent.  The  notice  of 
expropriation  is  sufficient,  as  power  to  take  only  what  has  been 
taken  is  given  under  secs.  12  and  15  of  the  Act.  The  word  ^^ease- 
menffi’  in  the  Act  gives  the  company  a wider  power  than  is  usually 
given,  otherwise  the  word  has  no  effect. 

April  25.  Mastex^  J.A.  : — This  is  an  appeal  from  the  award 
cf  Judge  Coughlin,  Judge  of  the  County  Court  of  the  County  of 
Essex,  sitting  as  an  arbitrator,  whereby  he  awarded  to  the  claim- 
ants the  sum  of  $5,160  as  compensation  for  the  expropriation  of 
certain  lands  in  the  city  of  Windsor  and  for  damage  to  buildings. 

The  respondent,  hereinafter  called  ‘Ah.e  tunnel  company,”  is 
a corporation  incorporated  by  special  Act  of  the  Parliament  of 
Canada,  for  the  construction  of  a tunnel  under  the  river  between 
Windsor  and  Detroit.  The  appellants  are  the  owners  of  lands 
and  buildings  on  the  Windsor  side  of  the  river,  and  the  respon- 
dent’s tunnel  passes  under  their  property.  The  notice  of  expropri- 
ation is  dated  the  27th  May,  1929,  and  was  personally  served  upon 
the  appellants. 

The  lands  to  be  taken  are  therein -described  as  follows : — 

^^All  and  singular  that  certain  parcel  or  tract  of  land  and 
premises  situate  lying  and  being  in  the  city  of'  Windsor  in  the 
county  of  Essex  and  Province  of  Ontario  and  being  composed  of 
part  of  lot  number  A according  to  registered  plan  number  91. 

The  part  to  be  taken  is  of  a uniforrh:  depth  or  thickness  of  33  feet 
6 inches  measured  vertically  the  upper  face  of  which  is  38  feet 
10  inches  below  the  top  of  the  sidewalk  at  the  south  limit  of  Sand- 
wich-street and  rises  with  a uniform  grade  of  3.97  per  cent,  going 


400 


ONTARIO  LAW  REPORTS. 


App.  Div. 
1980. 

Re  Kolodzi 

AND 

Detroit 

AND 

Windsor 
Subway  Co. 

Masten,  J.A. 


[vOL. 


southerly  from  Sandwich-street.  The  vertical  projection  of  the 
above-described  property  at  the  surface  of  the  ground  may  be 
described  as  follows : — ' 

^^'Commencing  at  the  intersection  of  the  southerly  limit  of 
Sandwich-street  with  the  limit  between  lots  numbers  4 and  5 
according  to  registered  plan  number  91  thence  westerly  following 
the  southerly  limit  of  Sandwich-street  2,2  feet  thence  southerly 
parallel  with  the  easterly  limit  of  the  said  lot  number  4 107  feet 
more  or  less  to  the  northerly  limit  of  an  alley  in  the  rear  of  said 
lot  thence  easterly  following  the  northerly  limit  of  the  said  alley 
13  feet  2 inches  thence  on  a course  north  15  degrees  59  minutes 
58  seconds  west  astronomic  55  feet  8 inches  more  or  less  to  the  limit 
between  lots  numbers  4 and  5 thence  northerly  following  the  said 
limit  between  lots  4 and  5 50  feet  4 inches  more  or  less  to  the 
place  of  beginning  containing  by  admeasurement  2,101  square 
feet  be  the  same  more  or  less.^’ 

Thereafter  proceedings  were  duly  taken  before  his  Honour 
Judge  Coughlin,  who,  on  the  5th  September,  1929,  made  his  award 
fixing  the  damage  to  the  buildings  of  the  appellants  at  the  sum  of 
$3,400  and  for  the  taking  of  the  lands  the  sum  of  $1,760,  making 
together  the  sum  of  $5,160,  and  he  awarded  to  the  appellants  the 
costs  of  the  arbitration. 

The  appellants  served  notice  of  appeal  from  the  award,  their 
notice  being  dated  the  13th  September,  1929,  and  in  their  notice 
set  forth  their  grounds  of  appeal  as  follows : — 

That  the  learned  Judge,  as  arbitrator,  erred  in  finding 
that  the  value  of  the  claimants’  land  would  be  depreciated  by  reason 
of  the  easement  in  favour  of  the  respondent  by  only  10  per  cent,  of 
the  value  of  the  land,  exclusive  of  the  building. 

‘‘2.  That  the  amount  awarded  by  the  learned  Judge,  as 
arbitrator,  for  damages  for  depreciation  by  reason  of  the  presence 
of  the  easement  as  aforesaid  is  an  arbitrary  sum  not  supported  by 
the  evidence,  and  that,  upon  the  evidence,  the  learned  arbitrator 
should  have  found  that  such  depreciation  will  be  greatly  in  excess 
of  the  amount  awarded. 

^^3.  That  the  learned  Judge,  as  arbitrator,  having  found  as  a 
fact  that  there  is  a likelihood  that  the  construction  of  the  tunnel 
by  the  respondent  through  the  claimants’  land  below  the  building 
thereon  will  cause  some  damage,  and  that  there  is  a possibility  of 
substantial  damage  to  the  building  being  caused  thereby,  erred  in 
concluding,  as  a result  of  such  finding,  that  the  damage  to  the 
claimants  by  reason  thereof  is  only  20  per  cent,  of  the  value  of  the 
building,  and  that,  having  made  that  finding  of  fact,  he  should 
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have  awarded  the  claimants  a sum  approximately  the  total  value  App.  Div. 
of  the  building.  19i30. 

^^4.  And  upon  such  further  grounds  as  may  be  alleged  by 
counsel  on  the  hearing  of  the  appeal.”  and 

On  the  argument  before  us  the  grounds  of  appeal  mentioned  Detkoit 
in  the  notice,  while  not  specifically  abandoned,  were  not  pressed,  Windsor 
and  I see  no  ground  upon  which  the  quantum  of  the  allowance  Subway  0(o. 
could  be  effectively  attacked.  The  reasons  of  the  arbitrator  appear  Masiten,  J.A. 
to  me  to  be  entirely  satisfactory,  and  the  evidence  not  such  as  to 
warrant  any  disturbance  in  respect  of  quantum;  but  Mr.  Eob- 
ertson,  counsel  for  the  appellants,  argued  that  the  special  Act 
under  which  the  respondent  derives  its  power  of  expropriation 
does  not  permit  it  to  expropriate  the  underground  tunnel  as  such, 
but  that  it  is  bound  to  take  the  whole  of  the  lands  from  the  centre 
of  the  earth  to  the  sky,  and  consequently  that  the  proceedings 
were  defective  ab  initio  and  the  award  wholly  invalid. 

This  ground  of  appeal  was  not  at  all  mentioned  in  the  notice 
of  appeal  and  was  brought  forward  for  the  first  time  in  oral 
argument.  It  took  the  respondent  by  surprise  and  leave  was 
given  him  by  the  Court  to  file  a written  argument  on  that  point, 
which  has  since  been  done. 

The  power  of  the  respondent  company  to  expropriate  appears 
in  the  special  Act  by  which  the  company  is  incorporated,  being 
ch.  83  of  the  Dominion  statutes  of  1926-1927,  17  Geo.  V.,  and 
the  sections  of  that  Act  which  are  relevant  to  the  questions  here 
under  consideration  are  12(a),  15(a),  and  21. 

By  12(a)  the  company  is  empowered  tO'  ^ffay  out,  construct, 
complete,  maintain,  work,  manage  and  use  subways  or  tunnels 
under  the  Detroit  river,  for  vehicular,  pedestrian,  railway  and 
other  purposes,  with  the  necessary  approaches  from  convenient 
points  on  the  Canadian  side  in  or  near  the  city  of  Windsor,”  etc. 

By  sec.  15(,ia.)  the  respondent  may  “expropriate  and  take  any 
lands  actually  required  for  the  construction,  maintenance  and 
operation  of  the  subways  or  tunnels  authorised  by  this  Act,  or 
may  expropriate  and  take  an  easement  in,  over,  under  or  through 
such  lands,  without  the  necessity  of  acquiring  a title  in  fee  simple 
thereto,  after  the  plan  of  such  lands  has  been  approved  by  the 
Governor  in  Council,”  etc. 

Section  21  provides  that  “the  Eailway  Act,  1919,  shall,  so  far 
as  is  not  inconsistent  with  the  special  provisions  of  this  Act,  unless 
the  context  otherwise  requires,  apply  to  the  company  and  to  its 
works  and  undertakings  and  wherever  in  the  Eailway  Act,  1919, 
the  word  ^railway^  occurs,  it  shall,  for  the  purposes  of  the  company, 
mean  the  subways  and  tunnels  authorised  by  this  Act.” 
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The  only  section  of  the  Railway  Act  of  1919  (9  & 10  Geo.  V. 
ch.  68)  to  which  reference  need  be  made  is  sec.  2,  clause  15,  which 
says 

^Lands^  means  the  lands,  the  acquiring,  taking  or  using  of 
which  is  authorised  by  this  or  the  special  Act,  and  includes  real 
property,  messuages,  lands,  tenements  and  hereditaments  of  any 
tenure,  and  any  easement,  servitude,,  right,  privilege  or  interest 
in,  to,  upon,  under,  over  or  in  respect  of  the  same.’’ 

It  clearly  appears  from  the  case  of  Metropolitan  Bailiuay  Co. 
V.  Fowler,  [1893]  A.C.  416,  that  the  subject-matter  to  which  the 
award  in  question  relates  is  a hereditament,  and  not  a mere  ^^ease- 
ment”  in  the  etymological  meaning  of  that  term. 

See  also  Re  Ottawa  Gas  Co.  and  City  of  Ottawsi  (1919),  45 
O.L.R.  617;  Toronto  Corporation  v.  Consumers’  Gas  Co.,  [1916] 
2 A.C.  618. 

Thus  it  appears  that  the  subject-matter  which  is  expropriated 
is  ‘^dands”  actually  required  fob  the  construction  of  the  subways 
and  tunnels  authorised  by  the  special  Act.  Mr.  Robertson  argues 
that  “lands”  is  limited  to  the  whole  of  the  lands,  from  the  centre 
of  the  earth  to  the  sky,  through  which  the  tunnel  goes,  and  of 
which  it  forms  a part,  and  that  the  Act  does  not  empower  the 
tunnel  company  to  take  a parallelopipedon  of  the  subsoil  such 
as  is  described  in  the  notice  of  expropriation,  and  refers  us  to  the 
case  of  Farmer  v.  Wate7’loo  and  City  Railway  Co.,  [1895]  1 Ch. 
527. 

A critical  examination  of  the  report  of  that  case  makes  it 
plain  to  me  that  neither  the  decision  nor  the  obiter  observations 
of  Kekewich,  J.,  have  any  bearing  on  the  construction  of  the 
Canadian  statutes  here  in  question.  In  the  statement  of  facts, 
at  p.  528,  it  appears  that  the  lands  there  in  question  were  lands 
with  houses  on  them.  Section  92  of  the  Land  Clauses  Consolid- 
ation Act,  1845,  enacts  that: — 

“No  party  shall  at  any  time  be  required  to  sell  or  convey  to 
the  promoters  of  the  undertaking  a part  only  of  any  house  or 
other  building  or  manufactory,  if  such  party  be  willing  and  able 
to  sell  and  convey  the  whole  thereof.” 

At  p.  40  of  Cripps  on  Compensation,  6th  ed.  (1922),  it  is  said 
that  sec.  92  of  the  Land  Clauses  Act  applies  to  a tunnel,  and  that 
that  statute  does  not  empower  the  promoters  of  the  undertaking 
to  compel  an  owner  to  create  an  easement  over  his  land;  and, 
v^here  part  of  a house  or  other  building  or  manufactory  is  tun- 
nelled under  or  arched  over,  the  company  must,  under  sec.  92, 
take  the  whole,  unless  express  provision  to  the  contrary  is  inserted 
in  the  special  Act. 
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The  special  Act  incorporating  the  Waterloo  and  City  Railway 
Company  (the  defendants  in  the  Farmer  case)  contained  an 
exception  to  the  above  danse  of  the  general  Act,  whereby  it  was 
provided  that  the  promoters  ^^shall  not  be  required  wholly  to  take 
those  lands,  or  any  part  of  the  surface  thereof,  or  any  houses, 
buildings,  manufactories,  and  premises  therein,  or  any  cellar, 
vault,  or  other  construction  held  or  connected  therewith.’^ 

After  adverting  to  the  circumstance  that  the  special  Act  cre- 
ated an  exception  to  the  general  Act,  Kekewich,  J.,  goes  on,  at 
p.  531,  to  say: — 

^Tndependently  of  this  special  provision,  of  course  the  railway 
company  could  not  take  the  subsoil  and  under-surface  as  against 
the  unwilling  landowner.  Before  that  enactment  he  would  have 
been  entitled  to  say,  ^The  land  is  mine  from  the  centre  of  the 
earth  to  the  heaven,  and  if  you  take  a square  inch  of  it  between 
those  two  extreme  points  I will  insist  on  your  taking  the  whole.^ 
That  would  have  been  his  right,  and  it  is  on  that  right  that  a 
modification  is  here  introduced.^^ 

That  observation  appears  to  he  absolutely  well-founded  if 
confined  to  the  English  law  applicable  to  the  facts  of  the  case 
then  under  consideration,  but  it  is  not  the  enunciation  of  any 
general  principle  of  the  law  of  expropriation. 

No  provision  corresponding  to  sec.  92  of  the  Land  Clauses 
Act  is  to  be  found  in  the  special  Act  under  which  the  respondent 
is  proceeding,  and  the  words  of  that  Act  taken  in  their  ordinary 
signification  seem  to  me  to  empower  it  to  expropriate  and  take 
any  lands  actually  required  for  the  construction  of  the  tunnel. 
There  being  no  limitation  of  those  words,  as  there  is  in  sec.  92 
of  the  Land  Clauses  Act,  they  are  adequate  and  sufficient,  in  my 
opinion,  to  enable  the  respondent  company,  without  taking  the 
surface,  to  expropriate  specifically  and  by  itself  any  part  of  the 
claimants’  lands,  including  the  subsoil  which  they  have  assumed 
to  take. 

For  these  reasons,  I am  of  opinion  that  the  notice  of  expro- 
priation was  well  given,  that  the  proceedings  have  been  regular, 
and  that  the  award  should  not  be  interfered  with. 

I have  dealt  with  the  question  raised  as  if  it  were  properly 
before  the  Court,  but  I should  add  that,  in  my  opinion,  the  appel- 
lants ought  not  to  be  allowed  to  raise  the  question  on  this  appeal. 
Apart  from  the  basis  upon  which  I have  reached  the  conclusion 
above  stated,  there  is  power  given  by  the  special  Act  to  take 
separately  that  which  has  been  taken  either  as  an  easement  or 
under  sec.  15(5),  and  so  arrive  at  the  result  desired.  The  lands 
have  been  taken,  and,  as  I assume,  actually  entered  upon,  and 
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the  tunnel  bored.  The  arbitration  proceedings  were  concluded 
VYithout  the  question  now  before  us  having,  at  any  time,  been 
raised,  and  it  is  not  referred  to  in  the  notice  of  appeal. 

Rule  491(2)  provides  that,  on  an  appeal,  ‘^‘'The  notice  shall 
state  the  nature  of  the  relief  asked  and  shall  set  forth  the  grounds 
of  appeal,  and  no  other  grounds  may  be  argued,  save  by  leave  of 
the  Court. 

In  Wilson  v.  United  Counties  Bunk  Ltd.,  [1920]  A.C.  106, 
three  of  the  Law  Lords  lay  it  down,  in  emphatic  language,  that, 
unless  under  most  exceptional  circumstances,  the  appellant  should 
be  limited  to  the  reasons  set  out  in  his  appeal.  That  rule  was 
adopted  in  our  courts  more  than  10  years  ago;  and,  while  it  has 
been  applied  with  a gentle  hand,  it  has  never  been  dissented  from. 
See  Loivry  v.  Robins  (1919),  45  O.L.R.  84;  Adams  v.  Windsor 
Truck  and  Storage  Co'.  (1920),  48  O.L.R.  446,  at  p.  448;  Clark 
V.  Duncan  (1923),  53  O.L.R.  287,  at  pp.  292  and  293. 

Quite  recently  there  has  been  an  increasing  tendency  on  the 
part  of  counsel  for  appellants  towards  limiting  their  grounds  of 
appeal  to  the  broad  statement  that  the  verdict  or  the  judgment 
is  contrary  to  the  law  and  the  evidence  and  the  weight  of  the 
evidence. 

In  my  opinion,  this  tendency  should  be  checked;  and,  if  the 
appellant  seeks  the  indulgence  of  the  Court,  it  should  only  be 
granted  on  the  terms  that  the  hearing  of  the  appeal  be  enlarged, 
with  costs  of  the  day  fixed  at  a fair  sum  to  be  paid  by  the  appel- 
lant to  the  respondent  forthwith,  as  a condition  precedent. 

In  the  present  case  the  objection  goes  deeper,  for  the  arbitra- 
tion has  proceeded,  evidence  has  been  led  at  great  length,  the  award 
made,  and  the  appeal  taken,  without  a suggestion  that  the  steps 
taken  were  unwarranted;  not  only  so,  but  the  result  intended, 
which  clearly  was  within  the  powers  conferred  by  the  special  Act, 
has  in  fact  been  achieved;  the  lands  have  been  physically  taken 
and  the  compensation  for  them  ascertained. 

If,  contrary  to  the  view  which  I have  first  expressed,  a defect 
exists,  it  is  an  irregularity  of  procedure  rather  than  a lack  of 
jurisdiction;  and,  as  it  has  occasioned  no  prejudice  to  the  appel- 
lants, no  effect  should  be  given  to  it. 

In  my  opinion,  the  appeal  should  be  dismissed  with  costs. 

Oede,  J.A. : — I agree  with  the  judgment  of  my  brother  Hasten 
and  would  dismiss  the  appeal. 

The  English  authorities  relied  on  by  the  appellants  have  no 
application  to  the  provisions  of  our  statute.  The  power  to  ex- 
propriate given  by  the  Railway  Act  extends  to  lands  in  the  widest 
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possible  meaning  of  that  term.  If  it  is  possible,  as  it  is,  to  convey 
to  another  one  flat  in  a building  or  a stratum  of  earth,  the  title 
to  all  the  remaining  part  of  the  whole  parcel  being  retained  by 
the  grantor,  it  is  equally  possible  to  convey  to  another  a core  of 
earth,  retaining  the  title  to  all  that  is  left,  above,  below,  and 
around  it.  If  it  is  possible  to  convey  such  a core,  there  is  no  tech- 
nical or  legal  objection  to  its  expropriation  under  the  comprehen- 
sive provisions  of  the  Act. 

It  is  of  course  obvious  that  in  many  cases  the  damage  result- 
ing to  the  owner  from  such  a limited  expropriation  might  be  as 
great  as  if  the  whole  parcel  from  the  centre  of  the  earth  to  the 
sky  had  been  taken,  but  that  would  be  for  the  arbitrator.  It 
could  not  affect  the  right  of  the  company  to  proceed  in  that  way 
if  it  were  foolish  enough  to  do  so. 
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Fisher,  J.A.,  agreed  with  Master,  J.A. 


Riddell,  J.A. : — The  respondent,  the  Detroit  and  Windsor 
Subway  Company,  was  incorporated  by  the  Act  17  Geo.  Y.  ch.  83 
(Dom.)  to  construct  subways,  etc.,  under  the  Detroit  river;  by 
sec.  15(a)  powers  were  given  to  ‘^‘^expropriate  and  take  any  lands 
actually  required  for  the  construction,  maintenance  and  operation 
of  the  subways  or  tunnels  authorised  by  this  Act,  or  . . . expro- 
priate and  take  an  easement  in,  over,  under  or  through  such  lands 
without  the  necessity  of  acquiring  a title  in  fee  simple  thereto.^^ 
And  hy  sec.  15(5)  it  was  provided  that  the  company  might,  ^hn 
reduction  of  the  damage  or  injury  to  any  lands  taken  or  affected 
by  such  authorised  works,  abandon  or  grant  to  the  owner  or  party 
interested  therein  any  portion  of  such  lands,  or  any  easement  or 
interest  therein,  or  make  any  structures,  works  or  alterations  in 
or  upon  its  worksj  for  such  purposes.  And  if  the  company  by 
its  notice  of  expropriation  or  some  subsequent  notice,  prior  to  the 
first  meeting  of  the  arhitrators,  specify  its  decision  to  take  only 
such  lands  or  easement  or  interest  in  lands,  or  to  make  such 
structures  or  works  or  alterations,  the  damages  (including  dam- 
ages, if  any,  resulting  from  the  change  in  the  notice  of  expropri- 
ation) shall  be  assessed  by  the  arhitrators  appointed  pursuant  to 
the  pro^dsions  of  the  Railway  Act,  1949,  in  view  of  such  specified 
decision  or  undertaking,  and  the  arbitrators  or  arbitrator  shall 
declare  the  basis  of  their  award  accordingly.’^ 

The  provisions  of  the  Railway  Act,  1949,  were  incorporated  in, 
this  special  Act  so  far  as  applicahle  (sec.  24). 

On  the  27th  June,  1929,  the  company  caused  to  be  served  on 
the  appellants  a notice  of  arbitration  pursuant  to  the  Railway  Act, 
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the  important  parts  of  which  notice  states  what  was  to  be  expro- 
priated as  follows : — 

^^All  and  singular  that  certain  parcel  or  tract  of  land  and 
premises  situate  lying  and  being  in  the  city  of  Windsor  in  the 
county  of  Essex  and  Province  of  Ontario  and  being  composed  of 
part  of  lot  number  4 according  to  registered  plan  No.  91.  The  part 
to  be  taken  is  of  a uniform  depth  or  thickness  of  33  feet  6 inches 
measured  vertically  the  upper  face  of  which  is  38  feet  10  inches 
below  the  top  of  the  sidewalk  at  the  south  limit  of  Sandwich- 
street  and  rises  with  a uniform  grade  of  3.97  per  cent,  going 
southerly  from  Sandwich-street.  The  vertical  projection  of  the 
above-described  parcel  at  the  surface  of  the  ground  may  be  de- 
scribed as  follows^^ — the  notice  proceeding  to  set  out  the  position 
of  the  land — not  here  of  importance. 

It  is  quite  plain  that  the  company  was  desiring  to  expropriate 
a parallelopipedon  beneath  the  surface;  and  the  arbitration  that 
followed  was  on  this  basis. 

That  what  the  company  wished  to  expropriate  is  not  an  ^^ease- 
menP^  is  clear:  Metropolitan  Railway  Co.  v.  Fowler,  [1893] 
A.C.  416;  but  is  ^dand’"’  within  the  meaning  of  such  legislation. 

That  a company  can  be  authorised  by  Parliament  to  take  such 
a piece  of  property  is  equally  clear,  and  is  not  disputed;  but  the 
question  remains  whether  the  company  has  been  given  such  powers 
— I think  not. 

In  Farmer  v.  Waterloo  and  City  Railway  Co.,  [1895]  1 Ch. 
527,  11  Times  L.R.  210,  the  company  had  statutory  powers  to 
^‘^appropriate  and  use  the  subsoil  and  under-surface  of  any  . . . 
lands/'’  Mr.  Justice  Kekewich,  at  p.  531,  says: — 

^Tndependently  of  this  special  provision,  of  course  the  railway 
company  could  not  take  the  subsoil  and  under-surface  as  against 
the  unwilling  landowner.  Before  that  enactment  he  would  have 
been  entitled  to  say,  ^The  land  is  mine  from  the  centre  of  the 
earth  to  the  heaven,  and  if  you  take  a square  inch  of  it  between 
those  two  extreme  points  I will  insist  on  your  taking  the  whole.’ 
That  would  have  been  his  right.” 

How  and  by  what  words  the  power  to  take  such  a portion  of 
land  as  is  required  for  a tunnel  is  shewn  by  the  statutes  mentioned 
in  such  cases  as  Metropolitan  Railway  Co.  v.  Fowler.  This  de- 
cision has  stood  for  35  years,  it  has  been  cited  in  the  text-books 
(e.g.  in  Cripps  on  Compensation,  6th  ed.,  pp.  73,  93),  and  has 
not  been  questioned.  Independently  of  any  decision  in  that  sense, 
bearing  in  mind  that  no  one  is  to  be  deprived  of  his  property 
without  clear  authority,  I should  hold  that  the  company,  without 
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legislative  authority,  cannot  take  such  a section  out  of  a freehold, 
but  is  bound  to  take  the  freehold  ab  centro  usque  ad  ccelum. 

The  arbitration  did  not  proceed  on  that  basis,  and  I think 
that  the  award  cannot  stand,  but  must  be  set  aside  with  costs  here 
and  below. 

The  parties  are  willing  to  treat  the  notice  actually  served  as 
a notice  justified  by  the  Act,  so  as  to  avoid  the  necessity  of  serving 
another  notice — that,  however,  is  an  arrangement  between  two  sen- 
sible counsel,  with  which  we  have  nothing  to  do. 

Appeal  dismissed  (Riddell,  J.A.,  dissenting.) 


[ORDE,  J.A.] 

O’CoxNOR  V.  Waldron. 

Defamation — Absolute  Privilege — statements  Made  by  Commissioner 
in  Course  of  Inquiry  and  Investigation — Combines  Investigation 
Act,  R.S.C.  1927,  cTi.  26 — Inquiries  Act,  R.S.C.  1927,  ch.  99 — Frivo- 
lous or  Vexatious  Action — Summary  Dismissal — Rule  124 — Public 
Policy — Powers  of  Commissioner — Exercise  of  Judicial  Functions 
— Tribunal  Recognised  by  Law — Constitutional  Law' — Validity  of 
Dominion  Statute. 

In  an  action  for  -slander  the  statement  of  claim  did  not  allege  or 
disclose  the  occasion  on  which  the  alleged  defamatory  words  were 
spoken: — 

Held,  that,  if  the  defendant’s  motion  to  dismis  the  action  was  limited 
to  the  first  branch  of  Rule  124 — that  the  statement  of  claim  dis- 
closed no  reasonable  cause  of  action — the  motion  would  fail. 

The  pleadings  and  admissions,  however,  made  it  clear  that  the  words 
were  spoken  by  the  defendant  in  the  course  of  certain  proceedings 
before  him  as  a Commissioner  appointed  by  the  Crown,  under  the 
authority  of  the  Combines  Investigation  Act,  R.S.C.  1927,  ch.  26, 
and  of  the  Inquiries  Act,  R.S.C.  1927,  ch.  99,  to  conduct  an  inquiry 
and  investigate  the  businesses*  of  certain  organisations,  and  to 
report  to  the  Minister  of  Labour  the  results  of  his  investigation, 
together  with  the  evidence  taken  before  him  and  any  opinion  he 
might  see  fit  to  express  thereon.  The  ground  for  this  motion  was 
that  the  defendant  was  absolutely  privileged  on  the  occasion  on 
which,  as  alleged,  he  spoke  the  words  complained  of:  — 

Held,  that,  even  where  the  statement  of  claim  is  so  framed  (as  here) 
as  not  to  disclose  such  facts  as  if  disclosed  would  justify  the 
dismissal  of  the  action,  as  unfounded,  upon  any  reasonable  ground, 
the  Court  may,  if  the  unquestioned  facts  disclose  that  there  is  no 
reasonable  cause  of  action,  dismiss  the  action  as  frivolous  or 
vexatious,  not  only  under  the  latter  part  of  Rule  124,  but  by  virtue 
of  its  inherent  power  to  prevent  the  abuse  of  its  own  process. 

Held,  also,  that  the  defendant,  by  reason  of  his  status  as  a Commis- 
sioner, was  entitled  to  the  same  protection  as  if  he  was  a judge 
of  a court,  the  occasion  being  absolutely  privileged. 

The  rule  of  law  is  that  no  action  for  libel  or  slander  lies,  whether 
against  judges,  counsel,  witnesses,  or  parties,  for  words  written  or 
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spoken  in  the  ordinary  course  of  any  proceeding  before  any  Court 
or  tribunal  recognised  by  law. 

Dawkins  v.  Lord  Rokehy  (1873),  L.R.  8 Q.D.  255,  followed. 

The  rule  is  not  designed  for  the  personal  protection  of  the  judge  or 
other  person.  It  is  founded  on  public  policy  in  order  that  those 
engaged  in  the  administration  of  justice  may  proceed  unhampered 
by  the  fear  that  some  unguarded  or  hasty  statement  may  subject 
them  to  an  action  for  defamation — 'and  the  rule  is  applicable  even 
when  the  defamation  is  deliberate  or  there  is  actual  malice. 
Having  regard  to  the  nature  of  the  defendant’s  commission  and  the 
purposes  for  which  it  was  issued  and  to  the  statutory  provisions 
designed  to  accomplish  those  purposes,  the  proceedings  before  the 
defendant  were  absolutely  privileged. 

The  defendant’s  functions  were  judicial,  not  merely  administrative, 
although  he  had  no  power  to  pronounce  a judgment  or  decision. 
Copartnership  Farms  v.  Harvey-^mith,  [1918]  2 K.B.  405,  explained. 
Barratt  v.  Kearns,  [1905]  1 K.B.  504,  applied. 

Re  Singer  (ISth  November,  1929),  not  reported,  and  Re  Singer 
(1929),  37  O.W.N.  3,  referred  to. 

The  Combines  Investigation  Act  is  intra  vires  of  the  Dominion  Par- 
liament: In  re  Reference  as  to  the  Validity  of  the  ComMnes  In- 
vestigation Act,  [1929]  iS.CR.  409. 

The  action  was  therefore  summarily  dismissed. 

Motion  by  the  defendant  under  Rule  124*  for  an  order  dis- 
missing the  action  upon  the  ground  that  the  statement  of  claim 
disclosed  no  reasonable  cause  of  action  or  that  the  action  was 
frivolous  or  vexatious. 

April  17.  The  motion  was  heard  by  Orde,  J.A.,  in  the 
Weekly  Court,  Toronto. 

H.  H.  Davis,  K.C.,  for  the  defendant. 

The  plaintiff  in  person. 

May  5.  Orde,  J.A.  : — The  action  is  for  damages  for  certain 
statements  alleged  to  have  been  made  by  the  defendant  on  the 
27th  September,  1929,  with  relation  to  the  plaintiff’s  profession 
as  a barrister,  and  it  is  alleged  that  the  statements  imputed  to  the 
plaintiff  the  commission  of  a crime  punishable  by  imprisonment. 

The  ground  for  the  motion  is  ^That  the  defendant  was  abso- 
lutely privileged  on  the  occasion  on  which  it  is  alleged  he  spoke 
the  words  complained  of.” 

The  statement  of  claim  alone  fails  to  allege  or  disclose  the 
occasion  when  the  alleged  defamatory  words  were  spoken.  If  the 
motion  were  limited  simply  to  this  first  branch  of  Rule  124, 
namely,  that  the  statement  of  claim  disclosed  no  reasonable  cause 
of  action,  the  motion  would  fail. 

* 124.  A Judge  may  order  any  pleading  to  be  struck  out  on  the 
ground  that  it  discloses  no  reasonable  cause  of  action  or  answer,  and 
in  any  such  case,  or  in  case  of  the  action  or  defence  being  shewn  to 
be  frivolous  or  vexatious,  may  order  the  action  to  be  stayed  or  dis- 
missed, or  judgment  to  be  entered  accordingly. 
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The  defendant  contends,  however,  that  upon  the  allegations 
in  the  statement  of  defence  and  in  the  plaintiff’s  reply  thereto 
and  upon  certain  admissions  made  by  the  plaintiff  in  the  particu- 
lars furnished  by  him.,  and  on  his  examination  for  discovery,  it 
is  clearly  established  that  the  alleged  defamatory  words  were 
spoken  upon  an  occasion  which  was  absolutely  privileged,  and 
that  the  action  ought  therefore  to  be  dismissed  as  frivolous  or 
vexatious. 

The  pleadings  and  admissions  already  mentioned  make  it 
quite  clear  that  the  words  were  spoken  by  the  'defendant  during 
the  course  of  certain  proceedings  which  he  was  conducting  as  a 
Commissioner  appointed  by  letters  patent  under  the  Great  Seal  of 
Canada  by  the  Governor-General  under  the  authority  of  the 
Combines  Investigation  Act,  RjS.C.  1927,  ch.  26,  and  of  the 
Inquiries  Act,  R.S.C.  1927,  ch.  99.  The  purpose  of  the  commis- 
sion was  to  conduct  an  inquiry  with  respect  to  certain  matters 
set  forth  in  the  order  in  council  which  is  attached  to  the  com- 
mission, those  matters  consisting  of  certain  representations  which 
had  been  made  to  the  Minister  of  Labour  to  the  effect  that  the 
operations  of  certain  organisations  constituted  a combine  within 
the  meaning  of  the  Combines  Investigation  Act.  The  order  in 
council  authorised  the  appointment  of  the  defendant  as  a Com- 
missioner to  investigate  the  businesses  of  the  organisations  in 
question  and  of  their  members  and  of  any  other  person  who  might 
be  or  be  believed  to  be  a member  of  the  alleged  combine  or  a party 
or  privy  thereto.  And  by  the  commission  the  defendant  was 
directed  to  report  to  the  Minister  the  results  of  his  investigation, 
together  with  the  evidence  taken  before  him  and  any  opinion  he 
might  see  fit  to  express  thereon. 

It  is  quite  settled,  I think,  that  even  where  the  statement  of 
claim  is  so  framed,  as  it  is  here,  as  not  to  disclose  such  facts  as  if 
disclosed  would  jnstify  the  dismissal  of  the  action,  as  unfounded, 
upon  any  reasonable  ground,  the  Court  may,  if  the  unquestioned 
facts  disclose  that  there  is  no  reasonable  cause  of  action,  dismiss 
the  action  as  frivolous  or  vexatious,  not  only  under  the  latter  part 
of  the  Rule,  but  byj  virtue  of  its  inherent  power  to  prevent  the 
abuse  of  its  own  process.  'See  The  Annual  Practice,  1930,  pp.  423 
and  424,  and  Holmested’s  Judicature  Act,  4th  ed.,  p.  546. 

If,  for  example,  an  action  for  slander  were  brought  against 
a Judge  of  the  Supreme  Court  for  words  spoken  in  court  during 
the  course  of  a trial,  but  the  statement  of  claim  were  so  framed 
as  not  to  disclose  the  occasion  when  the  words  were  spoken,  there 
could  be  no  question,  in  my  opinion,  as  to  the  power  and  duty  of 
the  Court,  as  soon  as  it  was  made  clear  that  the  words  had  been 
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spoken  in  courts  to  dismiss  the  action  as  vexations,  for  the  simple 
reason  that  it  must  be  hopeless  because  the  plea  of  absolute  privi- 
lege would  be  a complete  defence.  It  would  be  improper  that  in 
those  circumstances  the  defendant  should  be  harassed  by  any 
further  proceedings  in  an  action  which  could  not  possibly  succeed. 

The  same  procedure  is  applicable  here,  and,  while  the  defend- 
ant is  not  a Judge,  he  is  entitled  to  the  same  protection  if,  by 
reason  of  his  status  as  a Commissioner,  the  occasion  in  question 
v/as  absolutely  privileged. 

That,  therefore,  is  the  sole  question  for  my  determination. 
Nothing  more  could  be  elicited  at  a trial  than  is  now  before  me, 
necessary  for  a decision  upon  that  point. 

The  rule  of  law  as  to  the  defence  of  absolute  privilege  is  well 
settled.  ^^No  action  will  lie  for  defamatory  statements,  whether 
oral  or  written,  made  in  the  course  of  judicial  proceedings 
before  a Court  of  justice  or  tribunal  recognised  and  constituted 
according  to  law,  even  though  such  statements  were  made  mali- 
ciously, without  any  justification  or  excuse,  and  from  personal 
ill-will  or  anger  against  the  party  defamed:’^  Gatley  on  Libel 
and  Slander,  2nd  ed.,  p.  187.  Or  as  put  by  Kelly,  C.B.,  in  Daw- 
Hns  v.  Lord  RoTcehy  (1873),  L.R.  8 Q.B.  25fi,  at  p.  263:  '^The 
authorities  are  clear,  uniform  and  conclusive,  that  no  action  of 
libel  or  slander  lies,  whether  against  judges,  counsel,  witnesses, 
or  parties,  for  words  written  or  spoken  in  the  ordinary  course  of 
any  proceeding  before  any  Court  or  tribunal  recognised  by  law.’’ 

This  rule  of  lav/  is  not  designed  for  the  personal  protection  of 
the  judge  or  counsel  or  witness  or  party.  It  is  founded  on  public 
policy  in  order  that  those  engaged  in  the  administration  of  justice 
may  proceed  unhampered  by  the  fear  that  some  unguarded  or 
hasty  statement  may  subject  them  to  an  action  for  defamation. 
And  in  order  to  afford  that  protection  and  guarantee  that  freedom 
from  restraint  the  rule  is  made  applicable  even  when  the  defa- 
mation is  deliberate  or  there  is  actual  malice.  Were  it  not  so, 
the  privilege  would  be  merely  qualified  and  not  absolute.  As 
put  by  Fry,  L.J.,  in  Munster  v.  Lamb  (1883),  11  Q.B.D.  588,  at 
p.  607,  is  not  a desire  to  prevent  actions  from  being  brought 
in  cases  where  they  ought  to  be  maintained  that  has  led  to  the 
adoption  of  the  present  rule  of  law;  but  it  is  the  fear  that  if  the 
rule  were  othervdse,  numerous  actions  would  be  brought  against 
persons  who  were  merely  discharging  their  duty.” 

Or  as  put  by  Channel!,  J.,  in  Bottomley  v.  Brougham,  [1908] 
1 K.B.  584,  at  p.587 

^^The  reason  being  that  it  is  desirable  that  persons  who  occupy 
certain  positions  as  judges,  as  advocates,  or  as  litigants  should 
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be  perfectly  free  and  independent,  and,  to  secure  their  independ- 
ence, that  their  acts  and  words  should  not  be  brought  before 
tribunals  for  inquiry  into  them  merely  on  the  allegation  that  they 
are  malicious.^^ 

It  is  equally  well  established  that  the  rule  applies  not  only  to 
proceedings  before  an  ordinary  court  of  justice,  whether  it  be  a 
superior  or  inferior  court  of  record  or  an  inferior  court  not  of 
record  (with  some  qualification  where  a judge  of  an  inferior 
court  knowingly  acts  beyond  his  jurisdiction),  but  to  proceedings 
before  a tribunal  recognised  by  law,  which,  though  not  a court 
in  the  ordinary  sense  of  the  word,  exercises  judicial  functions, 
that  is,  acts  in  a manner  similar  to  that  in  which  a court  of 
justice  acts  in  respect  of  an  inquiry  before  it:  Giatley,  2nd  ed., 
p.  200.  The  only  question  here  is  whether  or  not  the  proceedings 
had  before  the  defendant  during  the  course  of  his  inquiry  or 
investigation  by  virtue  of  his  commission  fall  within  this  category. 
If  they  do,  he  is  entitled  to  the  protection  afforded  by  his  plea  of 
absolute  privilege.  If  not,  the  action  must  go  on  to  trial. 

I am  clearly  of  the  opinion,  having  regard  to  the  nature  of  the 
defendants  commission  and’  the  purposes  for  which  it  was  issued 
and  to  the  statutor}^  provisions  designed  to  accomplish  those  pur- 
poses, that  the  proceedings  before  the  defendant  were  absolutely 
privileged. 

The  plaintiff,  who  appeared  in  person,  argued  that  for  the 
defence  of  absolute  privilege  there  must  be  a court,  or  tribunal 
acting  judicially,  that  is,  as  a court,  and  he  suggested  that,  as 
the  defendant  had  no  power  under  his  commission  to  pronounce 
any  judgment  or  decision  which  affected  the  status  or  rights  of 
any  person,  but  was  required  merely  to  report  the  result  of  his 
inquiry,  his  functions  were  merely  administrative  and  not  judicial. 

There  is  a passage  in  datley,  2nd  ed.,  at  p.  201,  which  by 
itself  might  lend  some  colour  to  this  argument.  It  is  there  stated 
that  ^The  fact  that  its  decision’^  (i.e.  the  decision  of  the  tribunal) 
“affects  the  status  of  those  who  come  before  it  is  also  an  im- 
portant factor.’’  At  first  blush  this  statement  might  indicate 

that,  in  examining  the  powers  and  functions  of  the  tribunal  over 
the  status  and  rights  of  persons,  the  question  would  be  limited  to 
the  extent  of  those  powers  over  those  who  might,  by  some  analogy 
to  an  ordinary  law-suit,  be  considered  to  be  parties,  or  that  some- 
thing in  the  nature  of  a judgment  or  decision  upon  some  issue 
vras  necessary.  But  the  authority  referred  to  by  Gatley  for  the 
statement  quoted  gives  it  no  such  limited  meaning.  The  state- 
ment was  based  upon  something  said  by  Sankey,  J.  (now  Lord 
Chancellor),  in  Copartnership  Farms  v.  Harvey -Smith,  [1918] 
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2 K.B.  405,  at  p.  412.  That  case  decided  that  a local  military 
tribunal  appointed  under  the  British  Military  Service  Acts  (1916) 
VN^as  a judicial  'body,  and  that  defamatory  statements  made  by  a 
member  thereof  in  the  course  of  its  proceedings  were  absolutely 
privileged.  In  dealing  with  its  functions  in  order  to  determine 
the  character  of  the  tribunal,  he  pointed  out,  at  p.  412,  that  the 
tribunal  had  power  to  interfere  with  a man’s  status  and  had  power 
to  impose  the  penalty  of  imprisonment  for  making  false  state- 
ments even  though  not  under  oath.  He  further  deals  with  the 
procedure  before  the  tribunal  and  with  its  powers  over  persons 
attending  it,  and  describes  all  these  powers  as  attributes  of  a 
judicial  tribunal.  I think  it  is  clear  that  when  Sankey,  J.,  was 
there  discussing  the  power  to  affect  a man’s  status  he  had  in  mind 
not  only  the  person  claiming  exemption  but  all  others  who  might 
be  judicially  penalised  for  some  breach  of  the  statute  under  which 
the  tribunal  was  acting  or  of  the  procedure  governing  its  sittings. 

Just  where  is  the  exact  dividing  line  between  those  tribunals 
which  exercise  judicial  functions  and  those  which  do  not  has 
probably  not  yet  been  definitely  determined,  but  it  is  clear  from 
the  authorities  that  the  test  is  not  whether  or  not  the  purpose  of* 
the  tribunal  is  to  come  to  some  effective  conclusion  in  the  nature 
of^a  judgment  binding  upon  or  affecting  the  rights  or  status  of  one 
or  more  persons.  If,  during  the  course  of  its  proceedings  and  for 
the  purpose  of  rendering  them  effective  in  accomplishing  the 
objects  or  purposes  for  which  the  tribunal  was  constituted,  it  is 
clothed  with  powers  such  as  are  given  to  or  are  inherently 
possessed  by  courts  of  justice,  then  the  tribunal  may  be  acting 
judicially,  and  the  proceedings  before  it  may  consequently  be 
absolutely  privileged. 

On  the  other  hand,  if,  in  the  exercise  of  its  functions,  a body, 
which  for  certain  other  purposes  may  be  clothed  with  judicial 
powers,  is  in  the  particular  matter  merely  acting  in  an  adminis- 
trative character,  then  its  proceedings  may  not  be  absolutely 
privileged.  For  example,  it  was  held  in  AUtuood  v.  Chapman, 
[1914]  3 K.B.  275,  that  a body  of  justices  of  the  peace,  when 
hearing  an  application  for  the  renewal  of  a tavern-licence,  was 
not  a court  of  law  or  acting  judicially.  That  case  followed  Royal 
Aquariuim  and  Summer  and  inter  Garden  Society  v.  Parkinson, 
[1892]  1 Q.B.  431,  where  it  was  held  that  the  London  County 
Council,  when  hearing  and  dealing  with  applications  for  music 
and  dancing  licences,  was  acting  administratively,  and  that  its 
proceedings  were  not  absolutely  privileged  so  as  to  give  absolute 
immunity  to  one  of  its  members  for  a defamatory  statement. 
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In  Collins  v.  Henry  Whiteway  & Co.,  [1937]  2 K.B.  378,  it  was 
held  that  a Court  of  Referees  constituted  under  the  Unemploy- 
ment Insurance  Act,  1920,  for  the  purpose  of  deciding  claims 
upon  the  unemployment  insurance  funds,  was  a court  discharg- 
ing administrative  duties  only  and  that  communications  to  it 
were  not  absolutely  privileged. 

On  the  other  hand,  there  are  several  cases  which  establish  that 
a tribunal  whose  purpose  is  merely  to  make  an  inquiry  or  investig- 
ation is  entitled  to  the  protection  of  the  rule  of  absolute  privilege 
if  in  the  conduct  of  its  proceedings  it  is  clothed  with  powers  such 
as  those  exercised  by  a Court.  In  Dawhins  v.  Lord  Rohehy,  L.R. 
8 Q.B.  255,  (1875)  L.R.  7 H.L.  744,  a military  court  of  inquiry, 
which  was  merely  empowered  to  investigate  and  report,  was  held 
to  be  within  the  rule.  In  Barratt  v.  Kearns,  [190i5]  1 K.B.  504, 
a commission  was  issued  by  the  bishop  of  a diocese  under  certain 
English  statutes  to  inquire  into  the  inadequate  performance  of  his 
duties  by  a clergyman.  It  was  held  that  the  commission  created 
a judicial  tribunal,  that  the  proceedings  under  it  were  absolutely 
privileged,  and  that  consequently  no  action  for  slander  could  be 
maintained  against  a witness  for  defamatory  statements  made 
before  the  commissioners. 

The  defendant,  in  my  judgment,  was  clearly  performing 
judicial  functions  in  carrying  out  the  objects  of  his  commission. 
By  sec.  16  of  the  Combines  Investigation'  Act,  he  had  authority  to 
investigate  the  business  of  any  person  named  in  the  order  in 
council  appointing  him,  and  to  enter  and  examine  the  premises, 
books,  papers,  and  records  of  such  person.  By  sec.  22  he  was 
empowered  to  order  the  attendance  of  witnesses  for  examination 
upon  oath  and  the  production  of  documents,  and  to  ^^exercise,  for 
the  enforcement  of  such  orders  or  punishment  for  disobedience 
thereof,  all  powers  that  are  exercised  by  any  superior  court  in 
Canada  for  the  enforcement  of  subpoenas  to  witnesses  or  punish- 
ment of  disobedience  thereof.”  Section  33  gives  power  to  preserve 
order  by  immediate  punishment  for  contempt  in  the  face  of  the 
Commissioner.  In  addition  to  the  foregoing,  the  Commissioner 
was  clothed  with  all  the  powers  conferred  upon  a commissioner 
under  the  Inquiries  Act. 

Keeping  in  mind  the  underlying  principle  of  the  rule  as  to 
absolute  privilege,  that  it  is  designed  not  for  the  protection  of  the 
individual,  but  as  a matter  of  public-  policy  in  order  to  allow 
freedom  of  speech  not  only  to  the  members  of  the  tribunal  but  to 
counsel,  witnesses,  and  parties,  it  would  be  inconvenient,  if  not 
practically  impossible,  to  conduct  an  inquiry  under  the  Combines 
Investigation  Act  in  the  public  interest  if  the  proceedings  are  not 
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protected  the  rule.  It  is  not  merely  the  'Commissioner  who  is 
to  be  considered,  bnt  counsel,  witnesses,  and  parties.  Absolute 
privilege  cannot  be  denied  to  one  and  granted  to  the  others,  and 
it  would  clearly  not  be  in  the  public  interest  if  witnesses  or  counsel 
appearing  before  a commissioner  under  the  Act  were  to  be 
hampered  in  what  they  might  say  during  the  course  of  the  pro- 
ceedings by  the  fear  of  a possible  action  for  slander.  If  counsel 
and  witnesses  are  entitled  to  that  protection,  then  the  Commissioner 
must  be  also. 

The  commission  of  inquiry  in  the  present  case  cannot,  in 
my  opinion,  be  distinguished  in  its  character  from  the  military 
court  of  inquiry,  or  the  local  military  tribunal,  or  the  bishop’s 
commission  of  inquiry,  which  were  in  question  in  the  cases  already 
referred  to.  Mr.  O’Connor  tried  to  distinguish  the  case  of  the 
bishop’s  commission,  Barratt  v.  Kearns,  upon  the  ground  that  the 
bishop  was  himself  a court,  but  it  was  not  the  court  of  the  bishop 
that  was  in  question,  and  it  is  quite  clear  from  the  judgments  in 
that  case  that  they  do  not  rest  upon  any  such  ground,  but  upon  the 
ground  that  the  commission  derived  its  authority  from  the  statutory 
power  given  to  the  bishop  to  appoint  it,  and  that  it  created  a 
judicial  tribunal  with  the  statutory  power  of  compelling  the 
attendance  of  witnesses  and  the  production  of  books.  Both  that 
case  and  that  of  the  military  court  of  inquiry,  Duwlcins  v.  Lord 
Roheiby,  are  singularly  like  the  present  case. 

Mr.  O’Connor  referred  to  several  cases  where  applications  for 
prohibition  had  been  dismissed  upon  the  ground  that  the  bodies 
sought  to  be  prohibited  were  not  courts.  I cannot  see  their  rele- 
vancy. The  principles  upon  which  prohibition  will  lie  against  an 
inferior  court  have  nothing  to  do  with  the  rule  of  law  applicable 
here,  and  there  is  no  analogy  which  justifies  any  attempt  to  make 
the  principles  oC  prohibition  apply.  In  none  of  the  cases  upon 
absolute  privilege  have  I found  any  suggestion  of  such  an  analogy. 

I was  also  referred  to  an  unreported  judgment  of  the  learned 
Chief  Justice  of  the  Common  Pleas  in  Re  Singer,  given  on  the  13th 
November,  1929,  upon  an  application  for  the  release  of  Mr.  Singer, 
who  was  under  detention  by  the  order  of  the  defendant  under  the 
commission  in  question  here.  During  the  course  of  that  judgment, 
certain  observations  were  made  as  to  the  defendant’s  powers  under 
his  commission,  one  of  which  was  pressed  upon  me,  namely,  ^The 
Commissioner  is  not  a court,  he  is  at  most  a judicial  officer  with 
powers  of  investigation  only,”  as  being  a ruling  as  to  the  scope  of 
the  defendant’s  powers,  and  as  such  binding  upon  me. 

In  the  first  place,  as  I read  the  judgment,  it  was  dealing  with 
the  Commissioner’s  power  to  detain  Mr.  Singer  after  he  had  in 
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effect  purged  the  contempt  for  which  he  had  been  imprisoned, 
and  the  statement  that  the  commission  was  not  a court  was  obiter. 
And,  secondly,  if  the  judgment  is  to  be  regarded  as  a sweeping 
ruling  as  to  the  limit  of  the  defendants  powers,  that  question  had 
already  been  dealt  with  by  my  brother  Jeffrey  in  Re  Singer  (1929), 
37  O.W.N.  3,  in  a judgment  which  was  binding  upon  the  learned 
Chief  Justice  and  is  binding  upon  me. 

It  was  further  argued  that  the  Combines  Investigation  Act  was 
ultra  vires  of  the  Dominion  Parliament.  If  this  question  were 
really  before  me,  I could  not  properly  consider  it  until  the  Attor- 
Dey-General  for  Canada  had  been  notified.  That  would  be  a 
futile  proceeding,  for  the  simple  reason  that  the  Act  has  been 
held  by  the  Supreme  Court  of  Canada  to  be  valid : In  re  Reference 
as  to  the  Validity  of  the  Combines  Investigation  Act^  [1929]  S.C.E- 
409.  That  decision  is,  of  course,  binding  upon  me,  and  I am  not 
called  upon  to  consider  the  possibility  of  its  reversal  by  the  Privy 
Council  upon  the  appeal  which  I am  informed  is  now  pending. 

I must  therefore  hold  that  the  proceedings  before  the  defend- 
ant were  absolutely  privileged,  and  there  will  be  judgment  dis- 
missing the  action  with  costs,  including  the  costs  of  this  motion. 


[IN  BANKRUPTCY.] 

Ee  Pommier. 

Bankruptcy — Preference — Fraudulent  Transfer  of  Property  by  Debtor 
more  than  3 Months  before  Assignment — Attack  Barred  by  Bank- 
ruptcy Act,  sec.  64 — Right  of  Trustee  to  Invoke  Aid  of  Assignments 
and  Preferences  Act,  secs.  4,  5 — Bankruptcy  Act,  sec.  3 — Bankruptcy 
Rule  142 — Conflicting  Provisions  of  Ontario  and  Dominion  Acts — 
''Overlapping.'’' 

In  a proceeding  in  bankruptcy  in  Ontario,  the  trustee  in  bankruptcy 
may  invoke  the  aid  of  the  Court  to  set  aside  as  preferential  a trans- 
action between  the  bankrupt  and  a creditor  which  took  place  more 
than  3 months  before  the  making  of  the  authorised  assignment  or 
receiving  order,  upon  the  ground  that  the  transaction  was  prefer- 
ential under  the  Assignments  and  Preferences  Act,  R.S.O.  1927,  ch. 
162,;  and  the  trustee  in  bankruptcy  is  a person  entitled  to  set  up 
the  provisions  of  that  Act  and  attack  the  transaction. 

Sections  3 and  64  of  the  Bankruptcy  Act,  Bankruptcy  Rule  142,  and 
secs.  4 and  5 of  the  Assignments  and  Preferences  Act,  considered. 

The  Court  is  bound  to  give  the  benefit  of  any  statute  that  may  be 
in  force  and  passed  for  the  protection  of  creditors  to  their  trustee, 
as  it  is  his  duty  to  administer  the  whole  of  the  debtor’s  property, 
and  for  that  purpose  a trustee  has  the  right  to  follow  property  pref- 
erentially given  or  conveyed,  even  if  the  gift  or  conveyance  was 
made  more  than  3 months  before  the  making  of  the  authorised 
assignment  or  receiving  order.  The  combined  effect  of  the  statutory 
provisions  and  the  Rule  referred  to  is  to  give  to  a trustee  in  bank- 
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ruptcy,  without  special  i enabling  words,  .power  to  impeaoh  all 
fraudulent  or  preferential  transactions  which  may  by  the  Bank- 
ruptcy Act  or  provincial  law  be  avoided.  Neither  the  Assignments 
and  Preferences  Act  nor  the  Fraudulent  Conveyances  Act  has  been 
abrogated,  and  these  Acts,  apart  from  conflicting  sections,  are  still 
running  concurrently  with  the  Bankruptcy  Act  and  may  be  resorted 
to  by  a trustee  under  that  Act,  if  it  is  found  that  relief  cannot  be 
obtained  thereunder. 

Boffar  Ltd.  v.  Canadian  Men's  Trust  Association,  [1929]  1 W.W.R.  557, 
and  Canadian  Credit  Men's  Trust  Association  v.  Hoffar  Ltd.,  [1929] 
S.C.R.  187,  applied. 

Conflict  is  to  be  found  when  sec.  64  of  the  Bankruptcy  Act  is  read  in 
connection  with  sec.  5 et  seq.  of  the  Assignments  and  Preferences 
Act;  but  sec.  64  does  not  attempt  to  interfere  directly  with  pro- 
vincial legislation  dealing  with  the  same  subject-matter;  subsecs.  3 
and  4 of  sec.  4 of  the  Assignments  and  Preferences  Act  cover  trans- 
actions not  covered  by  the  iBiankruptcy  Act,  and  are  not  in  confliot- 
with  that  Act;  if  these  subsections  do  deal  with  the  same  subject- 
matter,  it  is  a case  not  of  conflict  but  of  “overlapping.” 

Grand  Trunk  Railway  Co.  v.  Attorney-General  for  Canada,  [1907]  A.C. 
65,  referred  to. 

The  trial  of  an  issue  arising  in  bankruptcy  proceedings  having 
been  directed  by  an  order  of  the  Court,  two  questions  of  law  were 
ordered  to  be  heard  before  the  trial  of  the  issue  upon  the  facts. 
This  issue  was  as  to  the  validity  of  a transfer  of  goods  by  the 
debtor  to  Freedman  & Ellis  Ltd. 

The  hearing  was  before  Fisher,  J.A.,  at  a sittings  of  the  Court 
in  Bankruptcy. 

R.  8.  Rohertson,  K.C.,  for  the  trustee  in  bankruptcy  of  the 
estate  of  A.  T.  Pommier,  the  debtor. 

7.  F.  Hellmuth,  K.C.,  for  Freedman  & Ellis  Ltd, 

May  5.  Fisher,  J.A.  : — Pommier  carried  on  a jewellery 
business  in  Timmins,  Ontario,  and  made  an  authorised  assign- 
ment in  March,  1928. 

On  the  20thflune,  1927,  the  trustee  alleges,  Pommier  unjustly 
preferred  Freedman  & Ellis  Ltd.  to  his  other  creditors  by  giving 
or  transferring  to  them,  out  of  his  stock-in-trade,  diamonds  to  the 
value  of  $2,712.35,  and  has  attacked  the  transaction.  An  order 
was  made  on  the  3rd  May,  1928,  directing  the  trial  of  an  issue  to 
determine  whether  or  not  the  transaction  was  void. 

Because  of  the  fact  that  the  alleged  gift  or  transfer  took  place 
more  than  3 months  before  the  authorised  assignment,  and  might 
have  to  be  attacked  under  the  Assignments  and  Preferences  Act, 
R.S.O.  1927,  ch.  162,  and  counsel  for  Freedman  & Ellis  Ltd. 
having  raised  the  question  of  the  right  of  a trustee  in  bankruptcy 
to  any  relief  under  that  Act,  it  was  agreed  between  counsel  that, 
before  a trial  should  take  place  on  the  merits  of  the  transaction, 
the  opinion  of  the  Court  should  be  obtained  on  two  questions : — 
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(1)  In  a proceeding  in  bankruptcy,  can  the  trustee  in  bank-  Fisher,  J. A. 
ruptcy  invoke  the  aid  of  the  Court  to  set  aside  as  preferential  1930. 

a transaction  between  a bankrupt  and  a creditor  which  took  place 
more  than  3 months  before  the  assignment  in  bankruptcy,  upon  pommieb. 
the  ground  that  the  transaction  was  preferential  under  the  Assign- 
ments and  Preferences  Act? 

(2)  Is  the  trustee  in  bankruptcy  a person  entitled  to  set  up 
the  provisions  of  the  said  Assignments  and  Preferences  Act  and 
attack  such  a transaction  ? 

The  questions  raised  for  determination  are  of  great  importance 
and  were  ably  argued  by  both  counsel. 

Mr.  Hellmuth’s  contentions  are:  (1)  that,  there  being  conflict 
between  sec.  64  of  the  Bankruptcy  Act,  R.S.C.  1927,  ch.  11,  and 
sec.  4 of  the  Ontario  Assignments  and  Preferences  Act,  the  Bank- 
ruptcy Act  governs,  and  proceedings  under  the  Assignments  and 
Preferences  Act  are  not  available  to  a trustee  to  attack  fraudu- 
lent preferences  in  bankruptcy;  (2)  that,  apart  altogether  from 
this  conflict,  the  Dominion  Parliament  having  passed  the  Bank- 
ruptcy Act  with  its  ancillary  provisions  to  carry  it  out,  the  field 
is  occupied  by  that  Act,  and  the  Assignments  and  Preferences 
Act  is  shut  out  in  its  entirety;  and  (3)  that,  under  sec.  9,  subsec. 

7,  of  the  Bankruptcy  Act,  no  assignment  under  the  Assignments 
and  Preferences  Act  can  now  be  made,  and  therefore  a trustee  in 
bankruptcy  is  not  a person  entitled  to  invoke  the  aid  of  the 
Assignments  and  Preferences  Act  to  set  aside  fraudulent  pre- 
ferences. 

It  will  at  once  be  observed  that,  if  Mr.  Hellmuth’s  contentions 
that  an  insolvent  debtor’s  transactions  involving  fraudulent  pre- 
ferences, if  made  more  than  3 .months  before  an  authorised  assign- 
ment, or  the  making  of  a receiving  order,  cannot  be  attacked 
under  sec.  64  of  the  Bankruptcy  Act,  and  no  relief  can  be  ob- 
tained under  the  Assignments  and  Preferences  Act,  or  the 
Fraudulent  Conveyances  Act,  because  of  their  conflict  with  the 
Bankruptcy  Act,  and  also  that,  even  if  that  Act  could  be  resorted 
to,  a trustee , in  bankruptcy  has  no  status  to  make  an  attack, 
because  he  is  not  a proper  person,  are  well-founded,  the  way  would 
be  wide  open  for  the  grossest  frauds  to  be  committed  by  persons 
disposing  of  all  or  nearly  all  their  property  to  some  creditor,  or 
to  a person  who  is  not  a creditor,  and,  after  a period  of  3 
months  from  the  disposal,  making  an  authorised  assignment  or 
permitting  a receiving  order  to  be  made;  and  also  that,  even  if 
made  to  a creditor — judgment  or  otherwise — where  no  assignment 
is  made  by  the  debtor  (the  provincial  statutes  being  wiped  out 
by  the  Bankruptcy  Act),  no  relief  can  be  obtained  in  the  courts. 
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Fisher,  J.A.  Under  sec.  64  of  the  Bankruptcy  Act  (formerly  sec.  31),  every 
1930.  conveyance,  security,  or  payment,  when  given  or  made  with  a 
view  to  prefer,  within  3 months  prior  to  the  tiling  of  the 
roMMiEE.  petition  on  which  a receiving  order  is  made,  or  prior  to  an  author- 
ised assignment,  is  void;  and  the  section  also  declares  that  the 
intent  to  prefer  is  primd  facie  presumed  if  the  effect  of  the  transfer 
or  payment  is  in  fact  to  prefer. 

Under  sec.  4 of  the  Assignments  and  Preferences  Act,  R.S.O. 
1927,  ch.  162,  all  gifts,  conveyances,  assignments,  or  transfers, 
etc.,  etc.,  if  made  with  intent  to  defeat,  hinder,  delay,  or  pre- 
judice creditors,  are  void. 

Under  the  Assignments  and  Preferences  Act,  if  the  trans- 
action is  attacked  by  a creditor  within  60  days,  or  if  an  assign- 
ment is  made  within  60  days,  then  the  transaction  is  pre- 
sumed primd  facie  to  have  been  made  with  the  intent  to  prefer, 
to  the  prejudice  of  the  creditors;  that  presumption  may  be  re- 
butted, the  onus  being  on  the  attacking  party,  as  it  is  under  sec. 
64  of  the  Bankruptcy  Act;  but,  if  there  be  no  action  or  assign- 
ment within  60  days,  the  onus  rests  on  the  creditor  or  the  assignee 
attacking  to  rebut  the  presumption.  See  Thompson  v.  Morrison 
(1907),  9 O.W.R.  179;  D’ Avignon  v.  Bomerito  (1911),  3 O.W.N. 
158,  20  O.W.R.  Ul;  Clifton  v.  Towvrs  (1917),  39  O.L.R.  292. 
Under  the  provincial  British  Columbia  Assignments  and  Pre- 
ferences Act,  the  transaction  is  utterly  void  and  the  presumption 
is  irrebuttable. 

The  Bankruptcy  Act  makes  fraudulent  preferences  and 
fraudulent  conveyances  acts  of  bankruptcy.  See  sec.  3 (a-),  (5), 
and  (c).  These  clauses  read: — 

^^{a)  If  in  Canada  or  elsewhere  he  (the  debtor)  makes  an 
assignment  of  his  property  to  a trustee  for  the  benefit  of  his 
creditors  generally,  whether  it  is  an  assignment  authorised  by  this 
Act  or  not ; 

‘‘{b)  If  in  Canada  or  elsewhere  he  makes  a fraudulent  con- 
veyance, gift,  delivery,  or  transfer  of  his  property,  or  of  any  part 
thereof ; 

^‘{c)  If  in  Canada  or  elsewhere  he  makes  any  conveyance  or 
transfer  of  his  property  or  any  part  thereof,  or  creates  any  charge 
thereon,  which  would  under  this  Act  be  void  as  a fraudulent 
preference  if  he  were  adjudged  a bankrupt.’^ 

Clause  (5)  refers  to  transactions  beyond  the  Bankruptcy  Act, 
such  as  a fraudulent  conveyance  under  the  Fraudulent  Convey- 
ances Act,  R.S.O.  1927,  ch.  134,  and  clause  (c)  to  preferences 
within  the  Act.  Part  of  Bankruptcy  Rule  142  (formerly  120) 
reads  as  follows : — 
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^^Applications  by  a trustee,  or  any  person,  to  set  aside  or  avoid  Pisber,  J.A. 
under  the  Act,  or  any  other  Act  or  law,  any  settlement,  convey-  1930. 
ance,  transfer,  security  or  payment,  or  to  declare  for  or  against 
the  title  of  the  trustee  to  any  property  adversely  claimed  . . . pommieb. 
shall  be  to  a Judge  in  Chambers.’’ 

I note  here  that  this  section  (3)  of  the  Act  recognises  that 
there  may  be  fraudulent  transactions  outside  of  those  mentioned 
in  the  Bankruptcy  Act;  and,  if  they  are  read  in  connection  with 
Rule  142,  it  would  appear  that  such  transactions  may  be  attacked 
by  a trustee. 

iMr.  Hellmuth  strenuously  argued  that  the  whole  of  the  Assign- 
ments and  Preferences  Act  has  been  abrogated,  and  that  a trustee 
in  bankruptcy  cannot  now  invoke  the  aid  of  that  Act  to  void 
fraudulent  preferences,  because  of  the  fact  that,  since  the  passing 
of  the  Bankruptcy  Act  with  its  ancillary  provisions,  provincial 
legislation  cannot  be  resorted  to.  Mr.  Hellmuth  supports  his 
contentions  by  reference  to  sec.  9(7)  of  the  Bankruptcy  Act, 
which  voids  all  assignments  for  the  benefit  of  creditors  unless 
made  under  that  Act,  and  therefore  it  is  a trustee  under  the  Bank- 
ruptcy Act  only  who  can  take  proceedings,  and  to  the  fact  that, 
there  being  direct  conflict,  as  found  in  sec.  64  of  the  Bankruptcy 
Act  and  sec.  4(1)  and  (2)  of  the  Assignments  and  Preferences 
Act  as  to  the  time  fraudulent  preferences  must  be  attacked,  the 
Bankruptcy  Act,  being  Dominion  legislation,  prevails ; to  Attorney- 
General  for  Ontario  V.  Attorney-General  for  CanaM,  [1894]  A.C. 

189,  and  particularly  to  what  was  there  said  by  Lord  Herschell; 
to  Attorney -General  for  Canada  v.  Attorney-General  for  Ontario 
Quebec  and  Nova  Scotia,  [1898]  A.C.  700;  to  a recent  decision 
of  the  Court  of  Appeal  of  British  Columbia,  Hoffar  Ltd.  v.  Can- 
adian Credit  Men’s  Trust  Association,  [1929]  1 W.W.R.  557;  and 
to  the  judgment  of  Mignault,  J.,  in  the  same  case,  sub  nom.  Can- 
adian Credit  Men’s  Trust  Association  Ltd.  v.  Hoffar  Ltd.,  [1929] 

S-C.R.  187,  upon  an  application  to  him  for  special  leave  to  appeal. 

After  careful  consideration  of  the  provisions  of  the  Bankruptcy 
Act,  the  Assignments  and  Preferences  Act,  and  the  decisions  to 
which  I shall  make  reference,  I am  unable  to  give  effect  to  Mr. 
Hellmuth’s  contentions. 

I frankly  admit  that  conflict  is  to  be  found  when  sec.  64  is 
read  in  connection  with  sec.  5 of  the  Assignments  and  Preferences 
Act  and  the  following  sections,  except  possibly  sec.  12,  and  that, 
the  Bankruptcy  Act  being  Dominion  legislation,  as  to  this  con- 
flict the  Dominion  Act  prevails;  but,  in  my  opinion,  sec.  64  does 
not  attempt  to  interfere  directly  with  provincial  legislation 
dealing  with  the  same  subject-matter,  because  it  is  quite  clear 
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Fisher,  J. A.  that  subsecs.  (3)  and  (4)  of  sec.  4 of  the  Assignments  and  Pre- 
198.0.  ferences  Act  cover  transactions  not  covered  by  the  Bankruptcy 
Act,  and  in  those  respects  are  not  in  conflict  with  the  Bankruptcy 
PoMMiER.  Act,  and  that  these  subsections  are  still  operative;  but,  even  if  it 
could  be  said  that  these  subsections  do  deal  with  the  same  subject- 
matter,  it  is  not  one  of  conflict  but  of  ‘^overlapping.’’  See  Grand 
Trunk  Railway  Co.  v.  Attorney-General  for  Canada,  [1907]  A.C. 
65.  In  that  case  it  is  said  (p.  68)  : — 

“There  can  be  a domain  in  which  provincial  and  Dominion 
legislation  may  overlap,  in  which  case  neither  legislation  will  be 
ultra  vires,  if  the  field  is  clear;  and,  secondly,  that  if  the  field  is 
• not  clear,  and  in  such  a domain  the  two  legislations  meet,  then 
the  Dominion  legislation  must  prevail.” 

It  is  a well-known  doctrine  that  while  a Province  may 
legislate  on  things  which  from  one  aspect  and  for  one  legislative 
purpose  may  fall  within  the  power  of  the  Province,  the  Dominion 
may  also  deal  with  the  same  matter  from  the  Dominon  aspect, 
and  both  enactments  will  be  held  to  be  valid.  See  Hodge  v.  The 
Queen  (1883),  9 App.  Gas.  117.  In  other  words,  though  the 
Dominion,  as  ancillary  to  its  bankruptcy  legislation,  may  trench 
upon  the  Province’s  undoubted  right  to  legislate  with  regard  to 
contracts,  that  does  not  usurp  the  whole  of  the  Province’s  power 
to  regulate  the  law  of  contract,  but  where  the  Dominion’s  legis- 
lation does  trench  upon  the  Province’s  power,  if  that  legislation 
can  be  validly  supported  as  ancillary  to  one  of  the  enumerated 
powers  of  the  Dominion,  then  the  Dominion  legislation  overrides 
the  provincial  in  so  far  as  they  are  in  conflict.  See  Royal  Bank 
of  Canada  v.  LaRue,  [I928]  A.C.  187. 

There  is  no  suggestion  in  the  judgment  of  either  the  Court  of 
Appeal  in  the  Hoffar  case,  or  what  was  said  by  Mignault,  J.,  that 
the  whole  of  tho  Assignments  and  Preferences  Act  of  that  Prov- 
ince (British  Columbia)  was  bad  and  that  a fraudulent  transaction 
could  not  be  attacked  by  a bankruptcy  trustee  under  that  Act; 
all  that  was  decided  in  that  case,  as  I understand  it,  is  that,  as 
sec.  64  of  the  Bankruptcy  Act  provides  that  the  presumption  as 
to  transactions  is  as  to  those  occurring  within  a 3-months’  period, 
and  is  a rebuttable  one,  and  the  Assignments  and  Preferences  Act 
provides  that  it  is  not  rebuttable,  there  being  thus  conflict  between 
the  two  Acts,  the  Dominion  Act  prevails. 

Macdonald,  J.A.,  in  the  Hoffar  case,  [1929]  1 W.W.R.  at  pp. 
559,  560,  carefully  analysed  the  conflict  between  the  Acts  in  ques- 
tion, and  reached  the  result  that  on  the  same  state  of  facts  under 
Dominion  legislation  a rebuttable  presumption  is  raised  and  under 
the  Provincial  Act  a conclusive  presumption  is  raised,  and,  there 
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being  direct  conflict,  the  Dominion  Act  prevails.  At  562,  Mac-  Fisher,  J.A. 
donald,  J.A.,  nsed  this  language: — 19S0. 

“This  is  not  to  say  that  the  trustee  cannot  resort  to  a pro- 
vincial  Act  to  impeach  a transaction.  Provincial  legislation  pommier. 
respecting  fraudulent  conveyances  may  be  resorted  to.  The 
Bankruptcy  Act  does  not  abrogate  provincial  Acts  simply  because 
they  deal  with  preferential  transactions.^^ 

See  also  quotation  in  the  judgment  of  Mignault,  J.A.,  in  the 
Hoffar  case,  [1929]  S.C.R.  at  p.  185,  from  Attorney-General  for 
Ontario  v.  Attorney -General  for  Canada,  [1894]  A.C.  189,  at  pp. 

200,  201. 

In  answer  to  the  contention  that  a trustee  in  bankruptcy  is 
not  a person  entitled  to  invoke  the  aid  of  the  Assignments  and 
Preferences  Act  to  set  aside  fraudulent  preferences,  I am  of 
opinion  that  the  Bankkruptcy  Act  was  never  intended  to  provide 
a complete  and  exclusive  code  in  regard  to  setting  aside  trans- 
actions. If  the  Act  had  so  provided,  chattel  mortgages  void 
under  a provincial  Act  could  never  be  avoided,  because  the  Bank- 
ruptcy Act  failed  speciflcally  to  provide  a remedy.  See  In  re 
Gibbons  (1924),  26  O.W.N.  453,  5 C.B.R.  16,  [1924]  3 D.L.R. 

619.  In  that  case  a chattel  mortgage  was  declared  void  under 
a provincial  law  as  against  a trustee  in  bankruptcy;  and  see  also 
In  re  Cohen  & Sweigmaii  (1924),  5 C.B.R.  342,  362,  [1925] 

1 D.L.R.  248.  In  that  case  a transaction  not  contrary  to  the 
Bankruptcy  Act  was  by  the  Court  declared  void  as  against  the 
trustee. 

There  are  also  several  decisions  in  our  own  courts  which, 
while  not  precisely  in  point,  so  far  as  they  go  indicate  that  the 
Bankruptcy  Act  v/as  not  intended  to  cut  down  the  rights  of  credit- 
ors as  against  the  debtor  or  any  other  creditor  in  transactions 
falling  within  the  scope  of  sec.  4 of  the  Assignments  and  Pre- 
ferences Act.  See  Re  Longmore  (1922),  2 C.B.R.  585,  52  O.L.R. 

570;  Re  Berman  and  Chapmmi  (1923),  24  O.W.N.  404,  4 C.B.R. 

233;  and  Re  Damson  (1922),  52  O.L.R.  244,  5 C.B.R.  860.  See 
also  sec.  12  of  the  Assignments  and  Preferences  Act,  subsec.  (3), 
which  provides  that : — 

^AVhere  there  is  no  assignment  for  the  benefit  of  creditors, 
and  whether  the  proceeds  are  or  are  not  of  such  a character  as  to 
be  seizable  under  execution,  an  action  may  be  brought  therefor 
by  a creditor,  whether  an  execution  creditor  or  not,  on  behalf  of 
himself  and  all  other  creditors,  or  such  other  proceedings  may 
be  taken  as  may  he  necessary  to  render  the  proceeds  available  for 
the  general  benefit  of  creditors.^^ 

Whilst  sec.  11  of  the  Assignments  and  Preferences  Act  gives 
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Fisher,  J .A.  the  exclusive  right  of  action,  to  an  assignee  under  the  Act,  I think 
1980.  nevertheless  we  must  look  to  the  Bankruptcy  Act  instead  to 

ascertain  who  has  now  the  right  of  action,  and  there  you  find  it  is 
PoMMiER.  the  trustee  in  bankruptcy,  but  this  change  does  not  affect  the 
validity  of  subsecs.  (3)  and  (4).  These  subsections  provide  the 
remedy;  sec.  11  provides  only  the  mode  of  exercising  the  remedy, 
and  that  is  now  provided:  by  the  Bankruptcy  Act. 

There  are  many  cases  under  the  English  Act  which  decide 
that  a trustee  or  assignee  is  the  proper  person  to  bring  an  action 
to  impeach  transactions  under  the  Statute  of  Elizabeth.  See 
Doe  d.  Grimshy  v.  Ball  (1843),  11  M.  & W.  531;  Ware  y.  Gardner 
(1869),  L.R.  7 Eq.  317;  Kent  y.  Riley  (T872),  L.R.  14  Eq.  190; 
In  re  Fasey,  [1923]  2 €h.  1;  and  Davis  Y.  Snell  (1860),  28  Beav. 
321. 

Mr.  Hellmuth^s  argument  in  effect  is  that  in  every  case  which 
does  not  fall  within  sec.  64,  and  no  matter  if  the  transaction  is 
contrary  to  the  policy  of  the  Bankruptcy  Act,  a trustee  in  bank- 
ruptcy has  no  remedy  and  the  courts  are  powerless  to  grant  relief. 
I do  not  agree.  In  my  opinion,  the  Court  is  bound  to  give  the 
benefit  of  any  statute  that  may  be  in  force  and  passed  for  the 
protection  of  creditors  to  their  trustee,  as  it  is  his  duty  to  admin- 
ister the  whole  of  the  debtor’s  property,  and  for  that  purpose  a 
trustee  has  a right  to  proceed  and  follow  property  preferentially 
given  or  conveyed,  even  if  the  transfer,  gift,  or  conveyance  took 
place  more  than  3 months  prior  to  the  authorised  assignment 
or  the  making  of  a receiving  order.  It  appears  to  me,  and  I am 
of  opinion,  that  the  combined  effect  of  Rule  142,  sec.  64,  and  the 
other  sections  of  the  Acts  to  which  I have  referred,  is  to  give  to 
a trustee  in  bankruptcy,  without  special  enabling  words,  power 
to  impeach  all  fraudulent  or  preferential  transactions  which  may 
by  the  Bankruptcy  Act  or  provincial  law  be  avoided ; that  neither 
the  Assignments  and  Preferences  Act  nor  the  Fraudulent  Convey- 
ances Act  has  been  abrogated,  and  that  these  Acts,  apart  from  the 
oonfiicting  sections  Inentioned,  are  still  running  concurrently 
with  the  provisions  of  the  Bankruptcy  Act  and  may  be  resorted 
to  by  a trustee  under  that  Act,  if  it  is  found  that  relief  cannot  be 
obtained  thereunder,  or,  to  adopt  the  words  of  Macdonald,  J.A., 
in  the  Hojfar  case : — 

^^Unless  on  the  same  state  of  facts  we  find  a different  result 
arising,  resort  may  be  had  to  the  provisions  of  whichever  legis- 
lation fits  the  case.” 

The  answer  to  both  questions  will  be  in  the  affirmative. 

The  costs  of  this  application  will  be  costs  in  the  issue  and  be 
disposed  of  by  the  Judge  who  tries  the  issue. 
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Re  Kemp  and  City  of  Toeonto. 

Re  National  Teust  Co.  Ltd.  and  City  of  Toeonto. 

Re  Kilmee  and  City  of  Toeonto. 

Assessment  and  Taxes — Income  Tax — Assessment  in  1929  in  Respect  of 
Income  Received  in  1928 — Death  hefore  Completion  of  Roll  of  Per- 
son  Receiving  Income — Assessment  of  Personal  Representatives — • 
Assessment  Act,  sec.  24  (1)  (O- 

K.,  a resident  of  the  city  of  T.,  died  on  the  12th  August,  1929.  In 
1928  he  had  made  a return  to  the  assessment  commissioner  of  the 
city  of  his  income  received  in  the  year  ending  on  the  31st  December, 
1927.  He  was  assessed  on  that  return  in  1928,  and  paid  the  income 
tax  due  in  re-spect  thereof  in  1929.  On  the  8th  February, , 1929,  he 
made  a return  of  the  income  received  by  him  for  the  year  ending 
on  the  31st  December,  1928,  and  an  assessment  of  |365,120  was  made 
in  respect  of  that  income.  The  assessment  commissioner,  learning 
of  the  death  of  K.,  entered  upon  the  assessment  roll,  as  permitted 
by  sec.  24  (1)  (i)  of  the  Assessment  Act,  R.S.O.  1927,  ch.  238,  instead 
of  the  name  of  the  deceased,  the  words  “Representatives  of  K.,  de- 
ceased,” and  the  executors  of  K.,  to  whom  probate  of  his  will  had 
been  granted  on  the  18th  October,  1929,  were  assessed  for  $365,120 
in  respect  of  income: — 

Held  (Fisher,  J.A.,  dissenting),  that  the  executors  were  not  assess* 
able  in  respect  of  an  income  which  they  had  not  received — the  in- 
come was  received  in  1928  by  K.  himself,  whose  death  before  the 
completion  of  the  roll  made  impossible  his  assessment  in  1929  for  the 
1928  income. 

Provisions  of  the  Assessment  Act,  R.S.O.  1927,  ch.  238,  of  the  amend- 
ing Act  of  1929,  19  Geo.  V.  ch.  63,  sec.  1,  and  of  the  Municipal  Act, 
R.S.O.  1927,  ch.  233,  considered. 

Re  Baskerville  and  City'  of  Ottawa  (21st  January,  1929),  unreported 
decision  of  the  Appellate  Division,  distinguished. 

Sifton  V.  City  of  Toronto,  [1929]  S.C.R.  484,  applied. 

(The  same  conclusion  was  reached  in  two  other  assessment  appeals). 

Appeals  by  the  executors  of  Sir  Albert  Edward  Kemp,  de- 
ceased, by  the  executors  of  William  Edward  Wilder,  deceased,  and 
by  the  executors  of  George  H.  Kilmer,  deceased,  upon  special  cases 
stated  by  the  Senior  Judge  of  the  County  Court  of  the  County  of 
York,  from  his  orders  affirming  the  assessments  of  the  appellants 
in  respect  of  income. 

In  all  three  cases  the  same  question  was  in  effect  stated.  The 
question  submitted  in  the  Kemp  case  was  as  follows : — 

^^Was  I right  in  holding  that  under  the  provisions  of  the  Assess- 
ment Act  and  the  amendments  thereto  the  representatives  of  the 
late  Sir  Edward  Kemp  (being  the  executors  under  his  will)  were 
properly  placed  upon  the  assessment  roll  of  the  City  of  Toronto 
and  assessed  in  the  year  1929  in  respect  of  the  income  received  by 
the  testator  in  the  year  1928  ?” 
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App.  Div.  January  29  and  30.  The  appeals  were  heard  by  Latchford, 
1930.  C.J.,  Mastejst,  Orde,  and  Fisher,  JJ.A. 

ReIEemp  Saunders,  K.C.,  and  D.  M.  Fleming,  for  the  Kemp  execu- 

AND  City  of  tors,  appellants,  argued  that  there  is  nothing  in  the  Assessment  Act 
Toronto,  which  empowers  the  municipal  authorities  to  assess  the  appellants 
m 1929  in  respect  of  income  received  by  the  testator  in  1928.  Un- 
der the  law  as  it  was  prior  to  the  passing  of  the  Assessment  Amend- 
ment Act,  1929  (19  Geo.  V.  ch.  63),  the  income  tax  paid  by  the 
deceased  in  1928  was  upon  his  income  for  that  year;  and  his  execu- 
tors could  not  now  be  assessed  in  respect  of  the  same  income  for 
1929.  The  personal  representatives  of  a deceased  person  are  liable 
to  be  assessed  in  respect  of  income  only  in  cases  where  the  persons 
beneficially  entitled  to  the  income  are  resident  out  of  Ontario,  or 
where  the  income  is  directed  to  be  accumulated  and  is  not  presently 
distributable,  and  neither  of  these  conditions  appeared  here.  If 
the  relevant  statutes  and  by-laws  authorised  the  assessment  in  1929 
of  the  executors  of  the  deceased  for  income  received  by  him  in  1928, 
it  would  be  indirect  taxation,  and  therefore  ulUu  vires.  The  Bm- 
kerville  case,  which  Avas  relied  upon  by  the  learned  County  Court 
Judge,  is  distinguishable,  and  in  any  event  the  sections  of  the 
Assessment  Act  under  consideration  in  that  case  have  since  been 
amended  or  repealed  by  the  Assessment  Amendment  Act,  1929  (19 
Geo.  V.  ch.  63).  The  assessment  and  taxation  on  income  can 
only  be  enforced  against  the  very  person  who  receives  the  income. 
There  must  be  the  conjunction  of  a luing  person  residing  in  the 
municipality  and  the  receipt  of  the  income  by  such  person.  The 
word  “person^’  in  sec.  10(1)  (a)  of  the  Assessment  Act  cannot  be 
enlarged  by  the  general  definition  of  the  Avord  in  the  interpretation 
clause,  sec.  1(0-  Reference  to  Re  Donald  Mason  (&  Co.  (1927), 
61  O.L.R.  350;  Re  Gihson  and  City  of  Hoimilton  (1919),  45  O.L.R. 
458;  Sifton  Y.-City  of  Toronto,  [1929]  S.C.R.  484,  at  pp.  486 
and  488.  A taxing  statute  must  be  strictly  construed.  Section  4 
of  the  Assessment  Act  does  not  affect  the  appellants  : McLeod  v. 
City  of  Windsor,  [1923]  S.C.R.  696.  Section  10  shews  what  is 
really  taxed.  Section  4 is  not  the  taxing  clause,  but  only  a declar- 
ation of  property  liable  to  taxation.  The  two  sections  have  to  be 
read  together.  Income  cannot  be  ^^derived’’  by  executors. 

A.  J.  Thomson,  K.C.,  for  the  National  Trust  Company, 
representing  the  Wilder  estate,  appellants,  stated  the  particular 
facts  of  the  Wilder  case,  adopted  and  relied  upon  the  argument 
of  counsel  for  the  Kemp  appellants,  and  further  contended  that 
^^person^’  meant  ^^natural  person,’^  and  did  not  include  represent- 
atives. In  dealing  with  income  tax  matters,  special  sections  deal 
with  personal  representatives.  It  is  fair  to  assume  that  the 
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general  word  ^^person”  in  other  sections  does  not  include  such 
persons.  Section  24,  subsec.  (1),  para,  (i),  is  merely  intended  to 
cover  the  case  of  a man  who  has  died  and  no  personal  represent- 
ative has  been  appointed,  or  the  case  of  the  personal  representative 
not  being  known.  As  to  sec.  98,  subsec.  3,  at  the  moment  of  the 
assessment  there  had  to  be  some  one  in  existence  against  whom 
the  assessment  could  properly  be  made. 

H.  H.  Davis,  K.C.,  for  the  Kilmer  executors,  appellants,  stated 
the  particular  facts  of  the  Kilmer  case,  and  adopted  and  relied 
upon  the  argument  of  counsel  for  the  Kemp  appellants.  Both 
Sir  Edward  Kemp  and  Mr.  Wilder  had  died  in  1929.  Mr.  Kilmer 
died  in  1928,  and,  income  tax  having  been  paid  in  1929,  the  city 
sought  to  assess  in  1929,  for  the  purpose  of  levying  in  1930  on 
income  received  by  the  late  Mr.  Kilmer  in  his  lifetime  in  1928. 
To  impose  an  income  tax  on  executors  by  virtue  of  the  definition 
of  “person’^  in  sec.  1 {1)  of  the  Assessment  Act,  as  including  legal 
representatives,  overlooks  the  fact  that  the  liability  of  executors 
for  income  tax  is  expressly  decreed  by  the  amendment  of  1929, 
19  Geo.  V.  ch.  63,  sec.  2 (4).  To  impose  income  tax  as  here  sought 
would  be  indirect  taxation  and  would  be  in  the  teeth  of  sec.  98 
of  the  Act,  and  the  law  as  laid  down  in  McLeod  v.  City  of  Windsor, 
[1923]  S.C.R.  696,  at  pp.  709  and  712. 

(r.  R.  Gea/}'y,  K.C.,  and  F.  A.  A.  Campbell,  for  the  Corporation 
of  the  City  of  Toronto,  respondent,  contended  that  assessment  and 
taxation  are  different  things,  and  that  the  question  before  the  Court 
was  one  of  assessment.  The  word  “^^person’’  in  sec.  10,  subsec. 
l(n),  of  the  Act  includes  executors.  See  para.  (1)  of  sec.  1. 
The  BashervilJe  case  (unreported),  a decision  of  this  Court,  is  on 
all  fours  with  this  case,  and  the  learned  County  Court  Judge  was 
nght  in  founding  his  judgment  upon  the  decision  in  that  case. 
The  income  which  the  city  corporation  seeks  to  assess  was  received 
by  the  deceased  in  his  lifetime,  was  ^Merived’’  by  him,  and  the 
city  corporation  rightly  assessed  him  through  his  representatives. 
This  being  income  not  received  by  a representative,  but  by  the 
testator,  we  are  entitled  to  assess  it.  We  are  not  taxing  the 
representative  in  respect  of  income  he  received  for  a beneficiary  or 
otherwise.  We  are  assessing  income  received  by  the  deceased  in 
bis  lifetime,  derived  by  him.  We  are  assessing  income  in  the  hands 
of  Sir  Edward  Kemp,  derived  by  him,  and  assessing  Sir  Edward 
Kemp’s  executors,  that  is  Sir  Edward  Kemp  continuing  in  his 
executors.  Reference  to  Re  Palmer  and  City  of  Toronto  (1924), 
26  O.W.N.  84;  City  of  Ottaiva  v.  Nantel  (1921),  51  O.L.R.  269; 
Re  Bayaclc  (1929),  64  O.L.R.  14,  at  pp.  16  and  22;  Attorney- 
General  of  British  Cohomhia  Y.  Ostrnm,  [1904]  A.C.  144;  City  of 
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Halifax  V.  FairijanTcs'  Estate,  [1928]  A.C.  117 ; City  of  Windsor 
V.  McLeod,  [1926]  S.C.E.  450;  Rattenbury  v.  Land  Settlement 
Board,  [1929]  S.C.E.  52. 

May  9.  Masten,  J.A.  (dealing  with  the  Kemp  case)  : — This 
is  an  appeal  on  a special  case  stated  by  his  Honcnr  Judge  Denton, 
>Senior  Judge  of  the  County  Court  of  the  County  of  York,  on  the 
7th  December,  1929,  pursuant  to  the  provisions  of  the  Assessment 
Act  respecting  appeals  to  a Divisional  Court. 

The  question  submitted  by  the  learned  County  Court  Judge 
is  as  follows : — 

^AVas  I right  in  holding  that  under  the  provisions  of  the 
Assessment  Act  and  the  amendments  thereto  the  representatives  of 
Ihe  late  Sir  Edward  Kemp  (being  the  executors  under  his  will) 
were  properly  placed  upon  the  assessment  roll  of  the  City  of 
Toronto  and  assessed  in  the  year  1929  in  respect  of  the  income 
received  by  the  testator  in  the  year  1928?^’ 

The  facts  as  they  appear  in  the  special  case  submitted  are  as 
follows : — 

^^Sir  Albert  Edward  Kemp,  a resident  of  the  City  of  Toronto, 
died  on  the  12th  August,  1929.  Probate  of  his  will  was  granted 
on  the  18th  October,  1929,  to  the  Kational  Trust  Company  Limited, 
Virginia  Kemp,  amd  Arthur  B.  Colville,  the  executors  named  in  the 
said  will. 

In  the  year  1928  he  had  made  a return  to  the  assessment 
commissioner  of  the  City  of  Toronto  of  his  income  received  in  the 
year  ending  on  the  31st  December,.  1927.  He  was  assessed  on  that 
return  in  1928,  and  paid  the  income  tax  due  in  respect  thereof  in 
1929. 

‘^^On  the  8th  February,  1929,  Sir  Albert  Edward  Kemp  made 
a return  to  thc'iassessment  commissioner  of  the  income  received 
by  him  for  the  year  ending  on  the  31st  December,  1928,  and  an 
assessment  was  made  for  that  income  of  $365,120. 

^^The  assessment  commissioner  of  the  City  of  Toronto,  learn- 
ing of  the  death -of  Sir  Albert  Edward  Kemp,  as  permitted  by  the 
provisions  of  the  Assessment  Act,  E.S.O.  1927,  ch.  238,  sec.  24  (1) 
(i),  entered  upon  the  assesment  roll,  instead  of  the  name  of  the 
deceased,  the  words  ^Eepresentatives  of  Sir  Albert  E.  Kemp, 
deceased,’  and  the  amount  of  the  income  for  which  they  were 
assessed  was  $365,120. 

^^The  executors,  the  above-named  appellants,  served  a notice  of 
appeal  from  such  assessment  to  the  Court  of  Eevision,  the  following 
being  the  grounds  of  appeal  as  endorsed  upon  the  assessment 
notice : — 
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^iSir  Edward  Kemp,  within  named,  died  on  the  12th  August,  App.  'Div. 
1929,  and  there  is  no  provision  in  the  Assessment  Act  for  assessing  1930. 
him,  his  representatives,  or  his  estate.  The  assessment  had  not 
been  made  at  the  time  of  his  death.  In  any  event  the  amount  of  and  city  of 
the  assessment  is  excessive.’  Toronto. 

^‘The  appeal  came  to  he  heard  before  the  Commissioner  of  Miasten,,  J.A. 
the  Court  of  Revision  on  the  23rd  October,  1929.  The  Commis- 
sioner reserved  judgment,  and  on  the  24th  October,  1929,  gave 
judgment  dismissing  the  appeal. 

^^The  appellants  then  appealed  to  the  Judge  of  the  County  Court 
of  the  County  of  York  from  the  decision  of  the  Court  of  Revision, 
and  the  appeal  came  on  for  hearing  before  me  on  the  25th 
November,  1929.  The  amount  of  the  assessment  was  not  in 
dispute  before  me.” 

The  learned  County  Court  Judge  also  makes  his  reasons  for 
judgment  a part  of  the  special  case  submitted. 

The  facts  are  not  in  dispute,  and  the  question  to  be  determined 
on  the  appeal  depends  on  the  construction  of  certain  provisions 
of  the  Municipal  Act,  R.S.O.  1927,  ch.  233,  and  of  the  Assess- 
ment Act,  R.S.O.  1927,  ch.  238. 


For  convenience  of  reference  and  also  in  order  that  the  relevant 
statutory  provisions  may  conveniently  be  read  together  and  viewed 
as  a whole,  I attach  to  this  judgment  a schedule  containing  copies 
of  all  the  somewhat  numerous  sections  of  these  Acts  which  are 
alleged  to  bear  on  the  questions  here  involved. 

In  considering  the  question  presented  for  determination  on 
this  appeal,  it  is  important  to  bear  in  mind  that  it  relates  to  the 
preparation  and  settlement  in  1929  of  an  assessment  roll  which 
is  to  form  the  basis  for  consideration  by  the  Council  of  Toronto 
when  in  1930  it  proceeds  to  enact  a by-law  adopting  the>  roll  pre- 
pared in  1929  and  assessing  and  levying  on  the  ratable  property  set 
forth  in  the  assessment  roll  of  1929  the  municipal  taxes  for  1930 ; 
further,  that  the  proposed  assessment  roll  here  under  consideration 
was  completed  and  returned  by  the  assessor  after  the  12th  August, 
the  datei  of  iSir  Edward’s  death;  so  that  at  the  time  of  his  death 
the  roll  in  question  did  not  exist ; also  that  no  question  arises  with 
respect  to  the  payment  by  Sir  Edward  of  his  income  tax  for  the 
year  1929.  It  is  presumed  to  have  been  paid. 

Before  discussing  in  detail  the  questions  arising  on  this  appeal, 
I desire  to  refer  to  two  general  rules  or  principles  which  I think 
apply  and  govern  the  assessing  authorities,  viz.,  the  assessor,  the 
Court  of  Revision,  the  County  Court  Judge,  and  the  Court  of 
Appeal,  in  exercising  their  jurisdiction  to  determine  whether  any 
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particular  property  or  person  ought’  or  ought  not  to  be  recorded  on 
the  assessment  roll  as  liable  to  taxation. 

First,  no  property  and  no  person  can  he  entered  on  the  roll  as 
ratable  unless  the  Assessment  Act  makes  it  or  him  assessable  and 
provides  for  entry  on  the  roll.  Neither  principles  of  equity  nor 
implication  will  suffice ; the  authority  must  be  found  in  the  Assess- 
ment Act  and  must  be  clear  and  explicit. 

In  Cox  V.  Raibhits  (1878),  3 App.  Gas.  473,  at  p.  478,  Lord 
Cairns  says: — 

^^A  taxing  Act  must  he  construed  strictly ; you  must 
find  words  to  impose  the  tax,  and  if  words  are  not  found  which 
impose  the  tax,  it  is  not  to  be  imposed.^^ 

In  Tennant  v.  Smith,  [1892]  A.C.  150,  at  p.  154,  Lord 
Halsbury  says: — 

^ffihis  is  an  Income  Tax  Act,  and  what  is  intended  to  be  taxed 
is  income.  And  when  I say  ^What  is  intended  to  be  taxed’,  I mean 
what  is  the  intention  of  the  Act  as  expressed  in  its  provisions, 
because  in  a taxing  Act  it  is  impossible,  I believe,  to  assume  any 
intention,  any  governing  purpose  in  the  Act,  to  do  more  than  take 
such  tax  as  the  statute  imposes.  In  various  cases  the  principle  of 
construction  of  a taxing  Act  has  been  referred  to  in  various  forms, 
but  I believe  they  may  he  all  reduced  to  this,  that,  inasmuch  as 
you  have  no  right  to  assume  that  there  is  any  governing  object 
which  a taxing  Act  is  intended  to  attain  other  than  that  which 
it  has  expressed  by  making  such  and  such  objects  the  intended 
subject  for  taxation,  you  must  see  whether  a tax  is  expressly 
imposed. 

^Tases,  therefore,  under  the  Taxing  Acts  always  resolve  them- 
selves into  a question  whether  or  not  the  words  of  the  Act  have 
reached  the  alleged  subject  of  taxation.” 

This  rule  of  interpretation  has  been  adopted  and  applied  in 
numerous  cases  by  our  Court  of  Appeal  and  by  the  Supreme  Court 
of  Canada  when  considering  the  Assessment  and  Taxation  Acts  of 
Ontario. 

The  second  rule  or  principle  is  that  nothing  is  assessable  unless 
it  is  taxable,  and  thus  a duty  is  imposed  on  assessing  tribunals  to 
inquire,  as  a preliminary,  whether  the  council  of  the  municipality 
is  empowered  to  levy  a tax  on  a person  in  respect  of  the  property 
which  it  is  proposed  to  enter  on  the  roll. 

Mr.  Geary,  on  behalf  of  the  respondent  corporation,  submits 
that  assessment  is  one  thing,  and  taxation  another — and  that  on 
this  appeal  we  are  concerned  only  with  assessment  and  the  Assess- 
ment Act.  I quite  agree  that  assessment  in  the  sense  of  ^^prepar- 
ation of  the  roll”  is  one  thing,  and  taxation  in  the  sense  of  levying 
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a rate  is  another;  also  that  on  this  appeal  we  are  concerned  only 
with  the  settlement  of  the  roll.  But  it  does  not  follow  that  the 
Court  is  to  be  confined  to  a consideration  of  the  Assessment  Act 
alone,  and  that  the  extent  of  the  taxing  power  conferred  on 
municipal  corporations  is  excluded  from  our  consideration. 

Under  Ontario  law,  preparation  and  settlement  of  the  assess- 
ment roll  is  an  essential  preliminary  to  taxation.  ^^There  can  be 
no  taxation  of  income  without  previous  assessment  of  some  person 
in  respect  of  such  income  per  Mulock,  C.J.,  in  Re  Gibson  and 
City  of  Hamilton^  45  O.L.R.  458,  at  p.  461.  Both  assessment  and 
taxation  are  directed  to  a common  purpose  and  object,  viz.,  the 
raising  of  the  sums  necessary  for  paying  the  municipal  outlay  for 
the  current  year.  As  nothing  is  taxable  unless  it  appears  on  the 
roll,  so  in  like  manner  nothing  can  properly  appear  on  the  roll 
as  taxable  unless  the  municipality  is  empowered  to  levy  taxes  on 
it.  In  the  other  words,  the  purpose  of  the  roll  is  to  prepare  a 
record  of  the  property  and  of  the  persons  legally  taxable. 

It  is  on  the  basis  of  the  assessment  roll  as  finally  adopted  by 
council  that  the  general  tax  rate  for  the  year  in  which  it  is  adopted 
is  declared  and  levied  by  the  council.  It  follows  as  a necessary 
implication  that  nothing  should  be  included  in  the  report  of  ratable 
properties  (i.e.  the  assessment  roll)  except  that  which  the  council 
is  empowered  to  tax,  and  so,  in  order  to  ascertain  whether  any 
property  alleged  to  be  assessable  ought  to  be  entered  on  the  roll, 
the  first  inqury  must  bei : ‘Ts  it  taxable 

Inasmuch  as  the  preparation  of  the  roll  is  an  administrative 
proceeding  preliminary  to  the  executive  act  of  taxation,  and 
consists  in  setting  forth  the  persons  and  property  that  are  taxable, 
the  consideration  of  what  is  taxable  is  not  only  directly  relevant 
but  necessary  to  be  considered  by  this  Court  on  its  final  settlement 
of  the  roll  on  this  appeal. 

I shall  at  a later  stage  discuss  the  authority  to  tax  which  the 
statute  confers  on  municipal  councils,  with  the  view  of  inquiring 
whether  it  empowers  the  respondent  to  tax  the  income  in  question. 

For  reasons  about  to  be  stated,  I have  reached  the  conclusion 
that  the  application  to  the  facts  of  this  case  of  the  two  rules  or 
principles  just  stated  necessitates  an  answer  in  the  negative  to 
the  question  propounded  by  the  learned  County  Court  Judge. 

The  respondents,  in  their  argument,  bow  to  the  observation 
of  Anglin,  J.  (as  he  then  was),  in  McLeod  v.  City  of  Windsor, 
[1923]  S.C.R.  696,  at  p.  709,  and  admit  that,  while  sec.  4 of  the 
Assessment  Act  declares  a general  intention  that  all  income 
earned,  derived,  or  received  in  the  Province,  not  specially 
exempted,  shall  be  taxable,  yet  taken  by  itself  that  section  does 
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not  authorise  the  assessing  authorities  to  enforce  such  general 
intention.  See  also  the  judgment  of  Latchford,  C.J.,  in  Re  Fox 
and  City  of  Windsor  (192'5),  57  O.L.R.  243,  at  p.  244.  It  is  also 
conceded  by  the  respondent  corporation  that  sec.  24  (1)  (i)  of  the 
Act  is  concerned  with  the  form  of  the  roll  which  the  assessor  is 
to  make  up  and  return  but  does  not  confer  power  to  assess  execu- 
tors. 

Counsel  for  the  respondent  corporation  rest  their  main  con- 
tention on  the  combined  effect  of  sec.  10,  subsec.  l(a-),  and 
para.  (?)  of  sec.  1,  of  the  Assessment  Act,  and  submit  that  the 
word  ^‘person^’  in  sec.  10  includes  executors,  as  if  it  read,  ^^Every 
person  and  the  executors  of  every  person  who  has  died  during 
any  year  before  his  income  has  been  assessed  shall  be  assessed  in 
respect  of  income.^^ 

I deal  first  with  this  contention  of  the  respondent  corporation 
that  the  interpretation  clause,  sec.  1(1),  enables  the  assessing  au- 
thorities to  assess  the  executors  of  Sir  Edward,  assuming  (though 
I do  not  find  it  established)  that  they  are  living  persons  residing 
in  the  municipality,  and  I consider  along  with  it  the  argument  of 
the  appellants  that  assessment  and  taxation  on  income  can  only 
be  enforced  against  the  very  person  who  receives  the  income. 

All  taxation  may  be  divided  into  two  categories — taxation 
in  rem  and  taxation  in  personaim.  Taxation  of  land  and  taxation 
of  a fund  in  the  hands  of  trustees  (sec.  12  as  amended  in  1929) 
afford  examples  of  taxation  in  rem.  See  also  the  case  of  Erie 
Beach  Co.  Ltd.  v.  Attorney-General  for  Ontario,  [1930]  A.C.  161, 
for  a recent  example  of  taxation  in  rem. 

A poll  tax  affords  the  outstanding  example  of  taxation  in 
'personam. 

Income  tax  appears  to  me  to  be  a tax  in  personam,  for  income 
cannot  be  assessed  Avithout  the  assessiment  of  an  individual  or 
legal  person  because  it  has  no  tangible  existence  and  can  only  be 
reached  through  persons. 

In  the  case  under  consideration,  there  is  no  res  Avhich  can  be 
segregated  and  assessed.  According  to  the  Assessment  Act  as 
amended  in  1929  the  income  to  be  assessed  shall  be  the  income 
received  during  the  year  ending  on  the  31st  December  then  last 
past. 

The  income  received  by  Sir  Edward  Kemp  in  1928  did  not, 
in  October,  1929,  when  the  assessment  took  place,  form  a segre- 
gated fund  which  could  be  assessed  in  rem.  I take  it  that  with- 
out direct  evidence  the  Court  is  entitled  to  assume  by  way  of 
common  knowledge  that  in  part  it  was  eaten  up  in  current  living 
expenses  during  1928,  and  that  the  surplus  became  intermingled 
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with  capital  investments  and  indistinguisliable  from  them.  But,  Aip,p.  'Div. 
whether  this  is  so  or  not,  when  Sir  Edward  died  in  August,  1929,  1930. 

the  surplus  of  his  income  not  exhausted  in  prior  expenditures 
passed  to  his  executors  as  capital  indistinguishahle  from  any  other  and  Oity  of 
capital.  It  is  plain  therefore  that  in  October,  1929,  there  was  Toronto. 
no  fund  of  1928  income  in  the>  hands  of  the  executors  which  could  Masvtea,  J.A. 
be  assessed  as  such.  It  therefore  seems  clear  that  the  assessment 
in  question  cannot  be  an  assessment  in  rem  of  the  income  received 
by  Sir  Edward  Kemp  in  1928. 

Then  if  this  cannot  be  an  assessment  in  rem  because  there  is 
no  res,  it  must  be  an  assessment  in  personam,  and  that  agrees 
with  the  words  of  sec.  10  of  the  Assessment  Act,  “Every  person 
. . . shall  be  assessed  in  respect  of  income.^^ 

The  clause  of  the  Assessment  Act  making  income  ratable 
property  is  clause  10,  which  as  amended  in  1929  reads  as  follows: — 

“10. — (1)  Subject  to  the  exemptions  provided  for  in  sections 
4 and  9: 

“(a.)  Every  person  not  liable  to  business  assessment  under 
section  9 shall  be  assessed  in  respect  of  income.  . . . 

“(12)  The  income  to  Ibe  assessed  shall  be  the  income  received 
during  the  year  ending  on  the  31st  of  December  then  last  past.^^ 

Then  does  the  statute  of  1929  change  the  quality  of  the  tax 
in  question  from  a tax  in  personam  to  a tax  in  rem? 

No  doubt  the  Legislature  is  supreme,  and  if  within  the  ambit 
of  its  jurisdiction  it  declares  that,  in  Ontario,  black  shall  here- 
after be  white,  the  courts  are  bound  to  adjudicate  in  accordance 
with  the  law  so  enacted.  But,  if  the  statute  is  capable  of  a reason- 
able and  fair  interpretation  which  at  the  same  time  accords  with 
reality,  such  an  interpretation  is  naturally  to  be  preferred  by  the 
Court.  The  statute  of  1929  does  not  say  that  the  person  is  no 
longer  to  be  assessed.  That  would  have  been  fatal  to  the  enforce- 
ability of  the  tax.  What  it  does  say  is  that  an  intangible  some- 
thing, viz.,  an  income  received  two  years  prior,  shall  be  taxed. 

The  statute,  as  it  seems  to  me,  can  only  mean  that  the  person  who 
has  received  the  income  shall  be  taxed,  but  that  the  amount  of  the 
tax  shall  depend  on  the  income  received  in  the  second  preceding 
year. 

I think  that  the  language  of  the  statute  of  1929  was  inelf ective 
to  accomplish  a purpose  which  was  probably  intended  by  its  pro- 
moters, and,  with  the  highest  respect  for  the  opinion  of  Judge 
Denton,  I think  that  the  situation  still  remains  exactly  as  indi- 
cated by  Smith,  J.,  in  Sifton  v.  Cify  of  Toronto,  [1929]  S.C.R. 

484,  at  p.  488 
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‘‘The  income  to  he  assessed  is  still  the  income  for  the  current 
year,  to  be  fixed  at  the  amount  of  the  previous  year’s  income.” 

To  hold  in  accordance  with  the  respondent  corporation’s  con- 
tention, involves  a conclusion  that  the  income  which  was  received 
by  Sir  Edward  in  1928  is  actually  and  physically  located  as  an 
entity  within  the  municipality  of  Toronto,  when  in  1(930  the  assess- 
ment made  in  l'92i9  is  adopted  by  the  council,  and  the  tax  levied ; 
for  only  ratable  property  within  the  municipality  is  liable  to  be 
taxed. 

Then,  in  so  far  as  it  relates  to  income  tax,  what  is  the  juris- 
diction of  the  council  when  adopting,  in  1930,  the  assessment  roll 
prepared  in  1929? 

The  act  of  the  council  in  1930  when  it  passes  its  by-law  adopt- 
ing the  assessment  roll  prepared  in  1929,  is  the  act  which  then 
for  the  first  time  creates  an  assessment  roll  binding  on  the  rate- 
payers, for  until  the  by-law  adopting  it  is  passed  the  council  is 
at  liberty  to  abandon  the  1929  assessment  and  prepare  a new  roll 
in  1930,  as  was  formerly  the  general  practice. 

I refer  to  this  in  order  to  emphasise  the  fact  that  the  by-law 
passed  by  the  council  in  1930  is  the  act  of  assessment  for  1930. 
And  hence  the  council  can  validly  adopt  in  1930,  as  ratable 
property,  only  that  which  in  1930  it  is  empowered  to  tax. 

I agree  with  my  brother  Orde  that  the  meaning  of  sec.  10, 
when  read  in  the  light  of  the  other  provisions  of  the  Assessment 
Act,  is  that  you  must  assess  the  person  who  receives  the  income. 
There  must  be  the  conjunction  of  a living  person  residing  in  the 
municipality  and  the  receipt  of  income  by  such  person.  If 
either  element  is  lacking,  there  is  no  power  to  assess.  Sir  Ed- 
ward, who  received  the  1928  income,  was  not  assessable,  being 
dead,  and  no  longer  resident  in  Toronto,  and  his  executors  are 
not  assessable,  for  they  never  received  any  income  in  1928.  Even 
if  the  names  of  the  executors  were  to  be  entered  on  the  roU,  the 
conclusive  statutory  measure  of  income  to  be  assessed  against  them 
is  nil. 

At  the  date  of  Sir  Edward’s  death,  the  12th  August,  1929, 
the  assessment  roll  for  1929  had  not  yet  come  into  existence. 
Even  if  it  had  been  completed  and  returned,  it  would  not  have 
imposed  any  liability  on  him,  for  under  sec.  60,  subsec.  5,  the 
assessment  made  in  1929  may  he  adopted  by  the  council  of  1930 
as  the  assessment  on  which  the  rate  of  taxation  for  1930  shall  be 
fixed  and  levied. 

But,  unless  and  until  it  is  so  adopted,  it  imposes  not  even  an 
inchoate  liability  on  any  ratepayer.  Thus  in  regard  to  municipal 
taxes  for  1930,  Sir  Edward  was,  at  the  time  of  his  death,  under  no 
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legal  obligation,  inchoate  or  otherwise,  which  his  executors  could  App.  *Div. 
inherit.  1980. 

Then  do  the  words  of  sec.  1{1)  empower  and  require  the 
assessing  tribunal  to  impose  on  the  executors  personally  a new  and  CtiTY  of 
obligation,  viz.,  a tax  for  which  Sir  Edward  had  never  become  Toronto. 
liable  ? Hasten,  J. A. 

The  words  of  sec.  1{1)  are: — 

“ ^ Person  ^ shall  include  . . . the  executors  ...  of  a person 
to  whom  the  context  can  apply  according  to  law.’^ 

Now,  when  the  word  ‘^person”  occurs  in  sec.  10(1)  (a),  it 
means  Sir  Edward  Kemp.  He  is  the  person  who  received  the 
income  of  1928  and  who,  if  living,  would  have  been  liable  for 
income  tax  under  this  section. 

But  Sir  Edward  Kemp  was  dead  before  the  assessment  took 
place,  and  so  was  not  a person  to  whom  the  context  of  sec. 

10(1)  (a)  can  apply  according  to  law,  because  it  applies  only  to 
persons  living  in  the  municipality  at  the  date  of  the  assessment. 

As  Sir  Edward  Kemp  was  not  in  October,  1929,  a ^‘^person’^ 
within  the  meaning  of  sec.  10,  the  context  of  that  section  cannot 
apply  to  him  according  to  law.  But  under  the  interpretation 
section  it  is  the  executors  only  of  ^^a  person  to  whom  the  context 
can  apply”  according  to  law  who  stand  in  the  shoes  of  the  testator. 

Sir  Edward  was  not  such  a person,  and  so  his  executors  cannot  be 
assessed. 

Though  Sir  Edward  Kemp  had  in  1928  received  the  income 
in  question,  that  imposed  on  him  no  obligation  to  the  municipal 
corporation  of  Toronto,  for,  as  is  illustrated  by  the  Sifton  case,  if 
he  had  during  1929  changed  his  residence  to  another  munici- 
pality, the  council  could  not  have  taxed  him  in  1930,  though  his 
name  appeared  on  the  1929  assessment  roll. 

Does  then  the  fact  that  he  is  removed  from  the  municipality 
by  death,  instead  of  by  volition,  increase  the  jurisdiction  of  the 
council  and  enable  it  to  levy  this  tax  on  his  executors  personally? 

If,  as  I think,  this  income  tax  is  a tax  in  personarn  and  not  in 
rem,  I find  no  adequate  authority  in  the  statute  for  the  respondent 
corporation’s  contention. 

Closely  connected  with  the  grounds  which  I have  last  dis- 
cussed is  the  question  whether  the  executors  can  be  assessed  in 
view  of  the  definition  of  income  contained  in  sec.  1(e)  of  the 
Assessment  Act : — 

^ Income  ’ shall  mean  the  profit  or  gain  . . . directly  or  in- 
directly received  by  a person  from  any  office  or  employment,  or 
from  any  profession  or  calling  or  from  any  trade,  manufacture  or 
business,  as  the  case  may  be.” 
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No  income  of  such  a description  has  been  received  by  these 
executors. 

How,  then,  can  they  be  personally  assessed  for  it?  For  it  is 
not  the  corpus  of  the  estate  in  their  hands,  but  the  executors 
themselves,  who  are  to  be  assessed — otherwise  the  taxation  would 
be  ultra  vires  as  an  indirect  tax.  I observe  further  in  the  same 
connection  that  the  liability  of  executors  for  income  tax  derived 
by  them  is  specifically  dealt  with  by  secs.  12  and  13  of  the  Assess- 
ment Act,  as  amended  in  1929 ; and  the  maxim  ‘'Mentio  unius 
exdusia  alterius”  applies. 

Bearing  in  mind  the  principle  first  noted  above,  that  the  tax 
must  be  expressly  imposed  and  the  power  to  assess  expressly 
given,  these  reasons  lead  me  to  the  conclusion  that  the  Assessment 
Act  omits  to  make  any  effective  provision  for  the  entry  of  the 
names  of  the  executors  of  Sir  Edward  Kemp  on  the  municipal 
assessment  roll  of  Toronto  for  1929,  for  income  tax,  and  fails  to 
empower  or  authorise  the  assessing  tribunals  so  to  assess  them. 

I proceed  to  consider  the  application  to  the  facts  of  this  case 
of  the  second  principle  noted  above,  viz.,  that  the  municipal 
council  is  not  empowered  or  authorised  to  levy  in  1930’  an  incomd 
tax  on  these  appellants,  and  that  not  being  taxable  they  are  not 
assessable.  IWiether  the  executors  of  Sir  Edward  Kemp  are  or 
are  not  taxable  in  respect  of  the  income  here  in  question  depends 
on  the  extent  of  the  authority  to  levy  a tax  which  the  Legislature 
has  conferred  on  the  council  representing  the  municipality.  For 
it  is  elementary  that  the  council  can  levy  the  rate  only  on  such 
persons  and  in  respect  of  such  property  as  it  is  empowered  by  the 
statute  to  tax. 

In  Sijton  v.  City  of  Toronto  (1929),  63  O.L.R.  397,  at  p.  403, 
Magee,  J.A.,  says  : — 

‘^What  was  intended  by  the  Legislature  was  that  the  city 
council  might  adopt  the  roll  (prepared  in  1923)  instead  of  making 
a fresh  assessment  against  those  persons  or  properties  liable  to 
pay,  but  took  the  risk  of  invalidity  of  the  roll  in  1923  as  against 
persons  whom  it  could  not  assess’^  {queer e,  tax?)^ — ^Vho  might 
be  dead  or  in  China.’^ 

As  Sifton  had  removed  his  residence  from  Toronto  in  1923, 
Magee,  J.A.,  thought  the  attempted  taxation  invalid,  agreeing 
with  Hodgins,  J.A.,  and  their  opinion  was  upheld  by  the  unani- 
mous judgment  of  the  Supreme  Court  of  Canada,  [1929]  S.C.R. 
484.  It  was  there  determined  that  the  income  of  Sifton  was 
not  taxable  by  Toronto  in  1924.  For,  though  his  name  appeared 
on  the  assessment  roll  of  1923,  which  had  been  adopted  in  1924 
without  amendment  as  the  basis  of  taxation  for  that  year,  yet 
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the  council  had  no  jurisdiction  to  levy  a tax  on  him,  because 
he  had  ceased  to  have  a residence  in  Toronto  in  December,  1923, 
and  in  consequence  the  assessment,  though  right  when  made, 
had  become  invalid  before  the  adoption  of  the  roll  in  1924.  The 
decision  thus  establishes  the  rule  that,  if  the  person  or  the  property 
IS  not  taxable,  the  fact  that  the  name  of  the  person  or  the  property 
appears  on  the  assessment  roll  and  on  the  collector’s  roll  is  an 
error  immaterial  and  ineffective  to  create  liability  to  taxation. 

If  non-taxability  develops  before  the  assessment  roll  is  com- 
pleted and  settled,  the  name  or  the  property  should  not  appear 
on  the  roll : Re  Bayaclc,  64  O.L.R.  14. 

A consideration  of  the  taxing  authority  which  the  Legislature 
has  conferred  on  municipalities  thus  becomes  essential  to  the 
determination  of  this  appeal.  The  only  authority  of  the  muni- 
cipal council  to  levy  taxes  is  found  in  sec.  306  (1)  of  the  Municipal 
Act : — 

^‘The  council  of  every  municipality  shall  in  each  year  assess 
and  levy  on  the  whole  ratable  property  within  the  municipality,  a 
sum  sufficient  to  pay  all  debts  of  the  corporation,  whether  of  prin- 
cipal or  interest,  falling  due  within  the  year.” 

And  sec.  258(1)  enacts: — 

^^Except  where  otherwise  provided,  the  jurisdiction  of  every 
council  shall  be  confined  to  the  municipality  which  it  represents 
and  its  powers  shall  be  exercised  by  by-law.” 

Section  307  provides : — 

^^(2)  One  by-law  or  several  by-laws  for  assessing  and  levying 
the  rates  may  be  passed  as  the  council  may  deem  expedient.” 

The  meaning  of  the  words  '"assess”  and  "levy,”  as  employed  in 
an  Act  respecting  assessment  and  taxation,  is  referred  to  by  Fitz- 
Patrick,  C.J.,  in  Nova  Scotia  Car  Works  v.  City  of  Halifax  (1913), 
47  Can.  S.C.R.  406,  at  p.  414,  where  he  says:  "To  "assess’  means 
to  consider  and  determine  the  whole  amount  necessary  to  be  raised 
by  rate,”  citing  Mogg  v.  Clark  (1885),  16  Q.B.D.  79,  at  p.  82. 

^ogg  V.  Clark  related  to  the  qualification  of  a vestryman  under 
the  Metropolis  Management  Act,  1855,  sec.  6 of  which  Act  pro- 
vided that  the  vestry  was  to  consist  of  persons  rated  or  assessed 
to  the  relief  of  the  poor,  and  at  p.  82  Lord  Esher  says  : — 

""Perhaps  a person  can  be  "assessed’  without  being  "rated;’  but 
if  he  acts  as  a member  of  a vestry,  he  will  be  within  the  penal 
clause  of  sec.  54,  although  he  is  assessed,  unless  he  is  also  rated. 
The  words  "rated’  and  "assessed’  both  apply  to  the  person  and  to 
nothing  else.  But  is  it  possible  to  be  "rated’  without  being 
"assessed’?  The  overseers  assess  the  amount  of  the  rate  for  the 
whole  parish,  that  is,  they  consider  what  is  the  amount  wanted 
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for  the  whole  parish : this  they  ^assess.^  Then  they  fix  the  amount 
to  be  paid  by  each  occupier,  so  that  he  also  is  ^assessed.^  He  is 
afterwards  put  into  the  rate  book,  and  then  he  may  be  said  to  be 
^rated.^  He  cannot  be  ^rated^  until  he  is  ^assessed,^  he  cannot  be 
‘'rated^  without  being  “^assessed.^  Although  there  may  be  different 
processes,  yet  it  is  one  operation.^^ 

A different  meaning  was  ascribed  to  the  term  ‘^assess’’  in  the 
case  of  Oity  of  Ottawa  v.  Nantel,  51  O.L.R.  269,  at  p.  277,  and  at 
p.  274,  though  it  is  to  be  observed  that  there  the  collocation  of 
words  under  consideration  was  not  identical  with  the  words  of 
sec.  306. 

Whether  the  term  ^%ssess,^’  as  used  in  sec.  306,  has  reference 
only  to  the  fixing  of  the  total  sum  which  must  be  raised,  or 
includes  as  well  the  apportionment  of  a certain  part  of  that  total 
against  each  particular  ratepayer,  it  is  manifest  that  the  pro- 
ceeding by  which  the  council  in  1930  adopts  the  assessment  roll 
which  was  prepared  and  settled  in  1929,  fixes  the  total  sum  to  be 
raised  for  the  year,  computes  the  rate,  and  directs  the  levy  in 
accordance  with  that  rate,  is  in  reality  one  single  proceeding  on 
the  part  of  the  council,  whether  it  is  embodied  in  one  or  in  more 
than  one  by-law,  and  it  is  essential  to  the  valid  exercise  by  the 
council  of  this  function  that  there  should  be  compliance  with  all 
the  requirements  and  limitations  prescribed  both  by  the  Municipal 
Act  and  by  the  Assessment  Act.  The  essential  requirements  and 
limitations  so  prescribed  seem  to  be  as  follows: — 

(1)  The  adoption  of  the  roll  of  the  previous  year  and  the 
assessment  and  levy  by  the  council  of  the  municipality  must  take 
place  in  the  same  year.  ^‘^The  council  . . . shall  m each  year 
assess  and  levy”  (Municipal  Act,  sec.  306(1))  ; and  if  the  assess- 
ment roll  prepared  in  1929  is  to  form  the  basis  for  taxation  in 
1930  it  must  be  adopted  by  a by-law  of  the  council  passed  in  1930 : 
Assessment  Act,  sec.  60(5). 

(2)  The  authority  of  the  municipal  council  to  adopt,  assess, 
and  levy  in  any  year  is  limited  to  the  ratable  property  then  within 
the  municipality. 

The  levy  is  to  be  on  the  whole  ratable  property  within  the 
municipality  (Municipal  Act,  sec.  306(1)),  and  the  jurisdiction 
of  every  council  is  confined  to  the  municipality  it  represents 
(Municipal  Act,  sec.  258(1)). 

(’3)  For  reasons  heretofore  stated  in  the  discussion  of  the 
Assessment  Act,  income  tax  is  a tax  in  personam,  i.e.,  on  the 
person  who  has  theretofore  received  an  income. 

(4)  The  person  taxed  must  be  at  the  time  of  taxation  a resi- 
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dent  of  the  municipality  in  which  he  is  taxed  (Assessment  Act, 
sec.  11(1)). 

(5)  The  levy  must  be  made  in  1930  on  the  ratable  property 
within  the  municipality  in  that  year  (Municipal  Act,  sec.  306(1)). 

(6)  The  amount  of  the  ratable  property  so  to  he  taxed  is  the 
amount  for  which  the  ^^persoW^  has  been  assessed  in  1929:  Re 
Gibson  and  Oity  of  Hamilton,  15  O.L.R.  458. 

(,7)  The  sum  so  to  be  entered  on  the  assessment  roll  of  1929 
is  the  amount  of  income  received  by  the  ‘^person^’  taxed  during 
the  year  ending  on  the  31st  December,  1928. 

(8)  Income  becomes  ^^ratable  property’^  within  the  munici- 
pality in  1930  only  if  the  very  person  who  received  an  income  in 
1928  resides  in  the  municipality  in  1930 : Sifton  v.  City  of  Toronto, 
63  O.L.R.  397,  [192‘9]  S.C.R.  484. 

(9)  The  authority  of  the  council  to  impose  an  income  tax  is 
confined  to  what  is  conferred  on  it  by  sec.  306  of  the  Municipal 
Act,  and  no  authority  is  conferred  to  substitute  the  executors  of 
Sir  Eward  Kemp'  for  Sir  Edward  himself. 

(10)  The  result  is  that  the  council  has  no  power  to  levy  an 
income  tax  on  the  executors  of  Sir  Ed.ward  Kemp  in  respect  of 
the  income  received  by  him  in  1928. 

(11)  As  there  is  no  power  to  impose  such  a task,  the  executors 
cannot  be  entered  on  the  roll  as  assessable  in  respect  of  the  1928 
income. 

I should  only  add  that  I desire  to  state  my  respectful  agree- 
ment with  the  interpretation  of  sec.  98(3)  of  the  Assessment  Act 
as  expressed  by  Hodgins,  J.A.,  in  Sifton  v.  Oity  of  Toronto,  63 
O.L.R.  at  p.  405,  and  with  the  confirmation  of  that  view  by  the 
Supreme  Court  of  Canada,  Smith,  J.,  at  p.  488  of  [1929]  S.C.R. 

The  conclusions  which  I have  expressed  seem  to  me  to  accord 
with  the  judgment  of  the  Chief  Justice  of  Ontario  in  Re  Gibson 
and  City  of  Hamilton,  45  O.L.R.  458,  at  p.  461,  and  with  the 
observations  of  Anglin,  J.  (as  he  then  was),  and  of  Duff,  J.,  in 
McLeod  V.  City  of  Windsor,  [1923]  S.C.R.  696,  which  I have 
carefully  considered,  but  to  which  it  is  unnecessary  more  partic- 
ularly to  refer. 

As  this  appeal  falls  to  be  determined  on  the  interpretaion  and 
construction  of  the  Acts  respecting  assessment  and  taxation,  it 
may  not  be  strictly  relevant  to  discuss  the  effect  of  the  varying 
contentions  of  the  appellants  and  the  respondent  corporation. 
Nevertheless,  before  parting  with  the  case,  I desire  to  make  certain 
observations  regarding  the  results  which  would  accrue  from  the 
differing  contentions. 
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Sir  Edward  Kemp  paid  his  taxes  for  the  year  1928.  It  is  true 
that  the  quantum  of  that  payment  was  based  on  his  income  for 
1926,  for  which  he  was  entered  on  the  roll  in  1927  and  taxed  in 
1928,  and  he  paid  his  taxes  in  1929  based  on  his  income 
for  1927  and  the  entry  on  the  roll  in  1928,  and  I assume  that  in 
every  year  preceding  1928  he  had  paid  his  taxes.  His  income  tax 
was  therefore  paid  at  the  time  of  his  death  down  to  the  31st 
December,  1929. 

If  now  his  executors  are  made  liable  to  pay  in  1930  an  income 
tax  on  his  1928  income  and  in  1931  an  income  tax  based  on  the 
income  he  received  prior  to  his  death  in  August,  1929,  the  city 
corporation  will  be  receiving  income  taxes  for  a period  of  one  year 
and  seven  months  after  Sir  Edward^s  death,  and  at  the  same  time, 
under  the  provisions  of  sec.  12  of  the  Assessment  Act  (as  amended 
in  1929)  the  executors  will  be  assessed  from  the  date  of  his  death 
in  August,  1929,  on  the  income  from  so  much  of  his  estate  as  is 
not  distributed  to  persons  within  the  jurisdiction,  and  all  benefi- 
ciaries who  are  within  the  jurisdiction  will  be  liable  for  income 
tax  on  the  sums  received  by  them.  Thus  the  income  of  the  estate 
will  he  taxed  twice. 

On  the  other  hand,  if  the  present  assessment  is  vacated,  the 
income  tax  will  have  been  paid  by  Sir  Edward  down  to  the  31st 
December,  1929,  and  the  executors  and  beneficiaries  will  pay, 
under  sec.  12,  on  the  income  of  the  estate  from  the  date  of  Sir 
Edward’s  death. 

If  the  construction  of  the  provisions  of  .the  Assessment  Act  is 
doubtful  or  ambiguous,  these  results  may  have  a bearing  on  the 
interpretation  which  is  to  be  preferred — and,  when  coupled  with  the 
recognised  principle  that  a taxing  statute  is  to  be  strictly  construed, 
I am  led  to  the  conclusion,  for  the  various  reasons  I have  endeav- 
oured to  state,  that  the  Assessment  Act  does  not  authorise  the 
assessment  here  appealed  against,  and  that  the  question  asked  in 
the  present  case  should  be  answered  in  the  negative. 

With  regard  to  the  Basherville  case  on  which  reliance  was 
placed  in  the  Court  below,  I agree,  for  the  reasons  stated  by  my 
brother  Orde,  that  it  does  not  stand  in  the  way  of  the  conclusion 
at  which  I have  arrived. 

I would  allow  the  appeal  with  costs,  and  answer  the  question 
in  the  negative. 

SCHEDULE  A TO  THE  FOEEGOIKG  JUDGMENT  (con- 
taining the  statutory  provisions  therein  considered)  : — 

The  Municipal  Act,  R.S.O.  1927,  eh.  233,  secs.: — 
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258. — (1)  Except  where  otherwise  provided,  the  jurisdiction  of  App.  Div. 
every  council  shall  be  confined, to  the  municipality  which  it  repre-  1930. 
sents  and  its  powers  shall  he  exercised  by  by-law.  Re^^mp 

306.  — (1)  The  council  of  every  municipality  shall  in  each  year  and  City  of 
assess  and  levy  on  the  whole  ratable  property  within  the  municipal-  Toronto. 
ity,  a sum  sufficient  to  pay  all  debts  of  the  corporation,  whether  of  Masiten,  J.A. 
principal  or  interest,  falling  due  within  the  year,  but  shall  not 

assess  and  levy  in  any  year  more  than  two  and  a half  cents  in  the 
dollar  on  the  assessed  value  of  such  property  according  to  the  last 
revised  assessment  roll,  exclusive  of  school  and  local  improve- 
ment rates  and  exclusive  of  any  rate  not  exceeding  two  mills  in 
the  dollar  for  granting  aid  to  public  hospitals  for  the  purposes 
mentioned  in  paragraph  28  of  section  396. 

307.  — (2)  One  by-law  or  several  by-laws  for  assessing  and 
levying  the  rates  may  be  passed  as  the  council  may  deem  expedient. 

The  Assessment  Act,  R.S.O.  1927,  ch.  238,  secs.: — 

1 (e).  ^Tncome^’  shall  mean  the  profit  or  gain  or  gratuity, 
wages,  salary,  bonus  or  commission,  or  other  fixed  amount,  or  fees 
or  emoluments,  or  profits  from  a trade  or  commercial  or  financial 
or  other  business  or  calling  directly  or  indirectly  received  by  a 
person  from  any  office  or  employment,  or  from  any  profession  or 
calling,  or  from  any  trade,  manufacture  or  business,  as  the  case 
may  be ; and  shall  include  the  interest,  dividends  or  profits  directly 
or  indirectly  received  from  money  at  interest  upon  any  security 
or  without  security,  or  from  stocks,  or  from  any  other  investment, 
and  also  profit  or  gain  from  any  other  source. 

1 (Z).  “Person’^  shall  include  any  partnership^  any  body  corpor- 
ate or  politic,  any  agent  or  trustee,  and  the  heirs,  executors,  admin- 
istrators or  other  legal  representatives  of  a person  to  whom  the 
context  can  apply  according  to  law. 

4.  All  real  property  in  Ontario  and  all  income  derived  either 
within  or  out  of  Ontario  by  any  person  resident  therein,  or  received 
in  Ontario  by  or  on  behalf  of  any  person  resident  out  of  the  same 
shall  be  liable  to  taxation,  subject  to  the  following  exemptions. 

(The  exemptions  have  no  application  to  this  appeal). 

10. — (1)  Subject  to  the  exemptions  provided  for  in  sections 
*1  and  9 : 

(a)  Every  person  not  liable  to  business  assessment  under 
section  9 shall  be  assessed  in  respect  of  income 

(2)  The  income  to  be  assessed  shall  be  the  amount  of  the 
income  received  during  the  year  ending  on  the  31st  of  Decem'ber 
then  last  past. 

By  the  statute  of  1'929,  subsec.  2 was  amended  as  follows: — ■ 
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App.  Div.  ^^The  income  to  be  assessed  shall  be  the  income  received  during 
1930.  the  year  ending  on  the  31st  of  December  then  last  past.^’ 

ReI^mp  Subject  to  subsection  6 of  section  40  every  person 

AND  City  of  assessable  in  respect  of  income  under  section  10  shall  Ibe  so  assess- 
TopvOnto.  iji  the  municipality  in  which  he  resides  either  at  his  place  of 
Masten,  J.A.  residence  or  at  his  office  or  place  of  business. 

Sections  12  and  13  of  the  Assessment  Act,  as  amended  in 
1929:— 

12. — (1)  The  income  of  money  invested  in  Ontario  by  a person 
resident  out  of  Ontario  and  the  income  of  money  invested  by  such 
a person  through  an  agent  or  trustee  resident  within  Ontario  shall 
not  be  assessed. 

(2)  Subject  to  subsection  1 the  income  of  every  estate  or  trust 
fund  held  by  executors  or  administrators,  trustees  or  agents  shall, 
■when  the  person  beneficially  entitled  is  resident  out  of  Ontario, 
be  assessed  in  the  hands  of  such  executors,  administrators,  trustees 
or  agents  who  may  pay  the  amount  of  taxes  out  of  the  income  in 
their  hands. 

(3)  Any  executor,  administrator,  trustee  or  agent  failing  to 
pay  the  income  tax  thereon  out  of  the  trust  fund  shall  be  person- 
ally liaible  therefor. 

(4)  Income  received  by  an  executor,  administrator,  trustee  or 
agent  which  is  not  distributable  annually  but  is  accumulated 
shall  be  liable  to  assessment  from  year  to  year  but  shall  not  be 
liable  to  be  again  assessed  when  the  accumulated  fund  is  dis- 
tributed. 

(5)  An  assessment  under  this  section  shall  be  made  at  the 
place  of  the  residence  of  the  testator  at  the  time  of  his  death  or 
of  the  settlor  at  the  date  of  the  settlement,  or,  if  this  is  not  within 
Ontario,  where  the  trustee  or  agent  resides,  or,  if  there  be  more 
than  one,  where  the  chief  business  of  the  trust  is  carried  on. 

24. — (1)  (i)  No  assessment  shall  be  made  against  the  name  of 
any  deceased  person,  but  when  the  assessor  is  unahle  to  ascertain 
the  name  of  the  person  who  should  be  assessed  in  lieu  of  the 
deceased  person,  he  may  enter  instead  of  such  name,  the  words, 
^‘Representatives  of  A.B.,  deceased  {giving  the  name  of  such 
deceased  person). 

57. — (2)  If  at  any  time  during  the  year  in  which  an  assess- 
ment has  been  made  and  taxes  levied  on  that  assessment  in  the 
same  year  or,  if  at  any  time  during  the  year  in  which  an  assess- 
ment has  been  adopted  under  the  provisions  of  sections  59  or  60, 
it  appears  to  any  assessor  or  any  officer  of  the  municipality  that 
any  income  or  business  assessment  has  been  omitted  from  such 
assessment  roll  either  in  whole  or  in  part  or  that  the  amount 
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thereof  has  been  incorrectly  stated,  he  shall  forthwith  report  the 
same  to  the  clerk  of  the  municipality  who  shall  forthwith  enter 
the  same  on  the  assessment  and  collector’s  rolls  for  the  current 
year  and  the  party  so  assessed  and  taxed  shall  have  the  right  of 
appeal  as  provided  in  section  121. 

60. — (5)  The  assessment  so  made  and  completed  may  be 
adopted  by  the  council  of  the  following  year  as  the  assessment  on 
which  the  rate  of  taxation  for  such  following  year  shall  be  fixed 
and  levied,  and  the  taxes  for  such  following  year  shall  in  such 
case  be  fixed  and  levied  upon  the  said  assessment. 

85.  Upon  an  appeal  upon  any  ground  against  an  assessment 
the  judge  of  the  county  court  or  the  Railway  and  Municipal 
Board  hearing  an  appeal  under  section  83,  or  a Divisional  Court, 
as  the  case  may  be,  may  reopen  the  whole  question  of  the  assess- 
ment, so  that  omissions  from,  or  errors  in,  the  assessment  roll 
may  be  corrected,  and  the  accurate  amount  for  which  the  assess- 
ment should  be  made,  and  the  person  or  persons  who  should  be 
assessed  therefor  may  be  placed  upon  the  roll  by  such  Judge, 
Board  or  Court,  and,  if  necessary,  the  roll  of  any  particular  ward 
or  subdivision  of  the  municipality,  even  if  returned  as  finally 
revised,  may  be  opened  so  as  to  make  the  same  correct  in  accord- 
ance with  the  findings  of  such  Judge,  Board  or  Court.” 

86.  It  is  hereby  declared  that  the  court  of  revision,  the  county 
judge,  the  Railway  and  Municipal  Board,  and  every  court  to 
which  and  every  judge  to  whom  an  appeal  lies  under  this  Act  have 
jurisdiction  to  determine  not  only  the  amount  of  any  assessment, 
but  also  all  questions  as  to  whether  any  persons  or  things  are  or 
were  assessable  or  are  or  were  legally  assessed  or  exempted  from 
assessment. 

. ' 98.— (1)  The  taxes  payable  by  any  person  may  be  recovered 
with  interest  and  costs,  as  a debt  due  to  the  municipality ; in  which 
case  the  production  of  a copy  of  so  much  of  the  collector’s  roll 
as  relates  to  the  taxes  payable  by  such  person,  purporting  to  be 
certified  as  a true  copy  by  the  clerk  of  the  municipality,  shall  be 
primd  facie  evidence  of  the  debt 

(3)  Subject  to  the  provisions  of  section  121  every  person 
assessed  in  respect  of  business  or  income  upon  any  assessment  roll 
which  has  been  revised  by  the  court  of  revision  or  county  judge 
shall  be  liable  for  any  rates  which  may  be  levied  upon  sucli  assess- 
ment roll  notwithstanding  the  death  or  the  lemoval  from  the 
municipality  of  the  person  assessed  or  that  the  assessment  roll  had 
not  been  adopted  by  the  council  of  the  municipality  until  the 
following  year. 

Latchfoed,  C.J.,  agreed  with  Mastex^  J.A. 
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Orde^  J.A.: — Sir  Albert  Edward  Kemp,  a resident  of  Toronto, 
died  on  the  12th  August,  1929.  The  appellants  were  granted 
probate  of  his  will  on  the  18th  October,  1929. 

The  deceased  had  made  an  income  return  to  the  assessment 
commissioner  on  the  8th  February,  1929,  but,  as  he  died  before 
the  completion  of  the  roll,  the  commissioner  entered  in  the  roll, 
instead  of  the  name  of  the  deceased,  the  words  ^^Representatives  of 
Sir  Albert  E.  Kemp,  deceased,”  and  assessed  them  for  $365,120  in 
respect  of  income.  Paragraph  (i)  of  sec.  24  (1)  of  the  Assessment 
Act,  R.S.O.  1927,  ch.  238,  provides  that  in  preparing  the  assess- 
ment roll  ‘^no  assessment  shall  be  made  against  the  name  of  any 
deceased  person,  but  when  the  assesor  is  unable  to  ascertain  the 
name  of  the  person  who  should  be  assessed  in  lieu  of  the  deceased 
person,  he  may  enter  instead  of  such  name,  the  words  ‘^Represent- 
atives of  A.B.,  deceased.” 

The  learned  County  Court  Judge  has  held  that  this  constituted 
a valid  assessment  against  the  executors  for  the  year  1929  in  respect 
of  the  income  received  by  the  testator  during  the  year  1928.  From 
that  ruling  the  executors  now  appeal  by  way  of  a special  case 
stated  under  the  provisions  of  sec.  84  of  the  Assessment  Act. 

It  may  be  helpful  in  understanding  the  reasons  for  my  con- 
clusions, and  particularly  as  to  the  application  of  the  judgment  of 
this  Court  in  the  Basherville  case  to  which  reference  will  be  made, 
if  I set  out  seriatim  the  successive  changes  in  the  recent  methods 
of  assessing  income,  as  I understand  them. 

'1.  Prior  to  1922,  the  legislative  authority  to  tax  income  direct- 
ly was  embodied  in  sec.ll  of  the  Assessment  Act,  R.S.O.  1914,  ch. 
195.  That  section  did  not  provide  expressly  that  the  income  to  be 
assessed  should  be  the  income  for  the  current  year,  that  is,  for  the 
year  in  which  the  assessment  was  to  be  made.  But  that  that  was 
the  intention  is  plain,  because  subsec.  2 provided  that  where  the 
income  was  not  a salary  or  other  fixed  amount  capable  of  being 
estimated  for  the  current  year,  the  income  for  the  purposes  of 
assessment  should  be  taken  as  not  less  than  the  amount  of  the 
income  for  the  preceding  calendar  year.  Any  doubt  as  to  this 
v/as  removed  by  the  addition  of  sec.  19a.  in  1920,  by  10  & 11  Geo. 
V.  ch.  63,  sec.  5.  That  section  made  it  clear  that  the  return  required 
by  sec.  18  of  the  Assessment  Act  should  shew  the  “total  income 
from  all  sources  during  the  current  year,”  such  income  to  be 
ascertained  as  provided  by  sec.  11.  But  upon  whatever  basis  the 
calculation  was  made  the  income  assessed  was  that  for  the  year  in 
which  the  assessment  was  made. 

2.  In  1922  (by  12  & 13  Geo.  V.  ch.  78,  sec.  11),  sec.  11  of  the 
Assessment  Act  was  amended  by  repealing  subsec.  2 and  substitut- 
ing the  words,  “The  income  to  be  assessed  shall  be  the  amount  of 
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the  income  received  during  the  year  ending  on  the  31st  of  December 
then  last  past.’’  This  had  the  effect  of  removing  the  distinction 
between  the  two  methods  of  computation,  one  where  the  income  for 
the  current  year  was  so  fixed  as  to  be  capable  of  being  estimated, 
the  other  where  the  income  for  the  curent  year  had  to  be  calcu- 
lated upon  the  basis  of  that  of  the  preceding  year.  But  the  income 
to  be  assessed  under  this  amendment  still  remained  that  of  the 
current  year,  as  was  determined  by  this  Court  in  Re  Donald  Mason 
cO  Co.,  61  O.L.R.  350.  No  further  change  was  made  in  this  respect 
up  to  the  revision  of  1927,  sec.  10  of  the  Assessment  Act  as  then 
revised  being  the  same  as  sec.  11  of  the  Act  of  1911  as  amended 
in  1922. 

3.  The  amendment  of  1929  effected  a further  change.  By  sec. 
1 of  19  Geo.  Y.  ch.  63,  the  words  ‘The  amount  of^^  in  subsec.  2 of 
sec.  10  of  the  Act  were  struck  out,  so  that  the  subsection  thereafter 
read : “(2)  The  income  to  be  assessed  shall  be  the  income  received 
during  the  year  ending  on  the  31st  of  December  then  last  past.’’ 
It  was  no  longer  to  be  the  income  for  the  current  year,  but  that  of 
the  preceding  year,  that  was  to  be  assessed.  And  the  result  unques- 
tionalbly  is  that  in  effecting  the  transition  from  the  former  system 
to  the  new  one  there  will  have  been  throughout  this  Province, 
technically,  a double  assessment  during  a period  of  two  successive 
years  of  the  income  for  the  same  year. 

I do  not  think  it  is  necessary  to  review  in  detail  the  legislative 
changes  in  the  law  as  to  the  assessment  of  executors,  etc.,  in  respect 
of  income  received  by  them  in  their  representative  or  fiduciary 
character.  Some  of  the  changes  in  the  law  as  it  stood  in  1914 
were  made  in  order  to  overcome  the  effect  of  the  judgment  in 
Re  McLeod  and  City  of  Windso7*  (1925),  57  O.L.R.  15,  as  to  the 
constitutionality  of  the  provision  for  the  taxation  of  income  so 
received  on  behalf  of  persons  not  residing  in  the  Province,  and 
others  because  of  the  judgment  in  the  Donald  Mason  & Co.  case, 
already  mentioned. 

The  income  in  respect  of  which  the  city  corporation  seeks  to 
assess  the  executors  of  Sir  Edward  Kemp  is  that  received  by  him 
in  his  lifetime  during  the  year  1928.  Had  he  been  assessed  in  1929 
for  his  1928  income,  and  the  assessment  roll  been  completed  and 
revised  before  his  death,  then  different  considerations  would  arise. 
A liability  to  pay  income  tax  in  respect  of  his  income  would  have 
attached  during  his  lifetime  in  such  a way  as  probably  to  subject 
his  estate  to  liability  for  the  subsequent  taxes  levied  in  respect  of 
such  assessment,  by  virtue  of  subsec.  3 of  sec.  98  of  the  Assess- 
ment Act. 

But  that  is  not  what  happened.  No  assessment  was  made 
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App.  Div.  against  him  in  1929  for  the  1928  income.  His  death  before  the 
lOSiO.  completion  of  the  roll  made  that  imposible.  Finding  it  impossible, 
Re^mp  corporation  now  attempts  to  assess  his  executors,  not  in 

AND  City  of  respect  of  any  income  which  they  themselves  have  ever  received, 
Toronto,  b^t  in  respect  of  income  which  was  received  by  their  testator. 
Orde,  J.A.  Where  is  there  any  authority  in  the  Assessment  Act  for  this  ? 

I cannot  find  it.  It  is  quite  clear  that  the  power  to  assess  personal 
representatives  as  such  under  secs.  12  and  13  of  the  Act,  either 
as  they  stood  before  1929  or  as  they  now  stand,  is  limited  to  income 
which  has  come  to  their  hands  for  or  on  behalf  of  non-residents. 

Nowhere  else  in  the  Act  is  there  any  provision  which  justifies 
the  assessment  of  legal  personal  representatives  for  income  received 
by  the  deceased  person  whose  estates  they  represent.  I think  I am 
safe  in  saying  that  under  the  scheme  of  the  Act,  in  so  far  as  it 
relates  to  the  assessment  of  income,  there  must  be  a coincidence 
of  the  income  assessed  and  the  person  assessed  in  respect  thereof. 
The  Act  provides  no  means  of  assessing  income  except  in  con- 
junction Avith  some  person,  and  the  person  assessed  must  have 
actually  received  the  income  in  respect  of  Avhich  he  is  assessed. 
Counsel  for  the  city  corporation  relied  upon  the  definition  of  the 
word  “person’^  in  para.  (1)  of  sec.  1:  ^person’  shall  include  any 

partnership,  any  body  corporate  or  politic,  any  agent  or  trustee, 
and  the  heirs,  executors,  administrators  or  other  legal  representa- 
tives of  a person  to  Avhom  the  context  can  apply  according  to 
law.’^ 

I must  confess  that  I do  not  understand  just  what  the  second 
part  of  this  definition  is  intended  to  mean.  Mr.  Geary  applies  it 
to  para,  (u)  of  sec.  10  of  the  Act,  so  as  to  make  it  read,  ^‘Every 
person  including  the  heirs,  executors,  administrators  or  other  legal 
representatives  of  such  person  . . . shall  be  assessed  in  respect  of 
income,’’  the  italicised  Avords  being  those  he  would  introduce. 
This  suggestion  at  first  blush  seems  rather  a plausible  one,  but  when 
the  effect  of  it  is  examined  it  will  be  found  to  infringe  what  has 
been  called  ‘'The  valuable  rule  never  to  enact  under  the  guise  of 
definition:”  Craies  on  Statute  Law,  3rd  ed.  (1923),  p.  191.  Of 
course,  if  the  definition  were  so  worded  as  to  make  the  suggested 
application  of  it  imperative,  it  would  have  to  be  so  applied  even 
though  the  valuable  rule  just  mentioned  were  thereby  infringed. 
But  the  application  of  the  definition  in  the  way  suggested  is 
fallacious.  The  primary  purpose  of  a definition  of  this  character 
is  in  effect  to  substitute,  for  the  expression  itself,  some  other 
expression  which  might  not  otherwise  be  included  within  the 
meaning  of'  the  defined  expression,  and  so  make  the  statutory 
provision  apply  to  something  to  which  it  would  not  or  might  not 
apply  otherwise. 
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But  it  is  one  thing  to  substitute  another  expression  for  the 
defined  expression  and  quite  another  so  to  apply  the  definition  as 
to  couple  the  defined  expression  and  the  substituted  expression 
together  in  such  a way  as  to  make  the  legislation  operative  in  the 
})articular  circumstances,  when,  if  read  with  one  or  other  expres- 
sion omitted,  it  could  have  no  application.  In  other  words,  if 
an  interpretation  clause  says  that  when  the  word  ‘^A’^  is  used  it 
shall  be  deemed  to  extend  to  and  include  then  when  you  find 
‘‘A^^  nsed  you  may  read  it,  the  context  permitting,  as  if  ^^A^^ 
meant  “B,'’  but  when  applying  the  legislation  to  a particular 
case  you  are  not  justified  in  reading  it  as  if  ^^A’’  meant  both 
and  “B^^  at  the  same  time. 

That  is  what  is  attempted  here  (by  Mr.  Geary’s  argument. 
He  is  not  substituting  the  word  ‘^^executors”  for  the  word  “person,” 
hut  he  is  seeking  by  combining  the  word  “person”  and  the  word 
“executors”  to  make  sec.  10  (6?.)  apply  to  a combination  of  circum- 
stances of  which  one  factor,  namely,  the  income  to  be  taxed,  is 
referable  to  the  “person”  only,  and  the  other  factor,  namely,  the 
personal  liability  in  respect  of  the  assessment,  is  referable  to  the 
“executors”  only.  To  accede  to  this  argument  would,  in  my 
opinion,  be  enacting  “under  the  guise  of  definition.” 

Mr.  Geary  also  referred  to  sec.  24(1),  which  sets  out  the 
duties  of  assessors  when  preparing  the  assessment  roll  and  to 
para,  (i)  thereof  as  to  deceased  persons.  If  this  were  a provision 
dealing  solely  with  income  assessment  it  might  have  some  bearing 
upon  the  question  now  before  us.  But  the  duties  of  the  assessor 
defined  by  this  section  cover  a wide  range  of  things,  including  not 
only  information  as  to  things  to  be  assessed,  whether  land  or 
income  or  business,  but  numerous  other  items  of  information 
required  by  the  municipality  such  as  the  age  and  occupation  and 
status  of  the  person  assessed,  the  persons  in  his  family,  religion, 
births  and  deaths,  number  of  dogs,  etc.,  etc.  And  it  is  to  be 
observed  that  para,  (i)  is  grouped  with  several  other  paragraphs 
which  relate  solely  to  the  assessment  of  land.  There  is  nothing 
in  para,  (i),  standing  where  it  does,  which  can  be  construed  as 
giving  power,  not  found  elsewhere  in  the  Act,  to  assess  one  person, 
in  whatever  character  it  is  sought  to  fasten  liability  upon  him, 
in  respect  to  income  wRich  came  to  the  hands  of  another. 

Counsel  for  the  city  argued  that  we  were  bound  by  our  own 
unreported  decision  in  Re  BasherviUe  and  City  of  Ottawa  on  the 
21st  January,  1929.  That  was  an  appeal  by  the  executrix  of  the 
will  of  one  Baskerville  upon  a case  stated  by  a County  Court 
Judge,  and  the  appeal  was  dismissed  at  the  conclusion  of  the 
argument.  Whatever  reasons  were  then  given  were  very  short 
and  were  not  recorded.  The  circumstances  were  these.  The 
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A'pp./Div.  deceased  had  died  in  Septemher,  1926.  He  had  been  assessed 
1980.  during  his  lifetime  in  1926  in  respect  of  his  income  for  that  year, 
Re^^mp  statute  required  that  it  should  be,  not  being  a 

AND  City  of  salary  or  a fixed  amount  capable  of  being  estimated,  upon  the 
Toronto,  income  received  by  him  in  1926.  Of  the  income  for  1926,  which, 
Orde,  ,T.A.  had  he  lived  during  the  whole  year,  would  have  been  received  by 
himself,  part  was  received  by  him  prior  to  his  death  and  the 
balance  came  to  the  hands  of  his  executrix.  When  called  upon  to 
make  an  income  return  in  1927,  which  as  the  law  then  stood  would 
be  in  respect  of  income  for  1927,  though  computed  on  the  basis 
of  the  previous  year’s  income,  the  executrix  claimed  that  she 
should  be  assessed  only  for  an  amount  equal  to  the  income  which 
she  had  received  between  the  date  of  her  husband’s  death  in 
September,  1926,  and  the  end  of  that  year.  That  amount  was 
clearly  less  than  the  amount  which,  having  regard  to  the  estate 
left  by  her  husband,  would  almost  certainly  be  received  by  her 
during  1927.  The  city  contended  that  her  income  for  1927,  which 
was  what  was  being  assessed,  must  be  calculated  upon  the  basis  of 
the  whole  income  which  the  testator  and  the  executrix  had  together 
received  during  the  year  1926,  and  not  upon  the  lesser  amount 
which  she  alone  had  received.  The  County  Court  Judge  gave 
effect  to  the  city’s  contention,  and  we  upheld  that  view,  and  gave 
judgment  on  the  spot. 

In  applying  our  decision  in  the  Baskerville  case  regard  must 
be  had  to  the  question  to  which  we  were  limited  by  the  special 
case  there  stated  for  our  consideration.  The  executrix  raised  no 
question  as  to  whether  or  not  she  could  be  assessed  at  all  in  her 
representative  capacity.  She  admitted  her  liability  to  be  assessed 
for  something.  The  legislation  then  in  force  was  different  from 
that  applicable  to  the  present  case,  and  all  that  we  were  called 
upon  to  determine  was  the  basis  for  computing  the  income  which 
she  would  be  deemed  to  receive  during  the  year  then  current, 
namely  1927.  Our  judgment  upon  that  question  can  have  no 
bearing  upon  the  question  here,  which  involves  the  liability  of  the 
executors  for  assessment  for  income  which  they  themselves  never 
received  at  all. 

I prefer  not  to  deal  with,  the  argument  that  any  assessment 
of  the  estate  in  respect  of  the  deceased’s  income  for  1928  would 
have  the  technical  effect  of  conferring  a double  taxation  in  respect 
of  the  income  for  that  year.  That  argument  is  applicable  to  all 
of  us  who  came  within  the  operation  of  the  old  law  and  the 
amendment  of  last  year.  I base  my  judgment  upon  the  broad 
and  simple  ground  that  the  Assessment  Act  gives  no  power  to  a 
municipality  to  create  a liability  to  taxation  by  means  of  an 
assessment  of  any  person  in  respect  of  income  received  by  another. 
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There  must  be  a conjunction  of  both  the  person  and  the  income 
to  be  assessed. 

I would  allow  the  appeal  and  declare  the  assessment  of  the 
executors  invalid.  The  costs  of  the  executors  both  here  and  below 
should  be  paid  by  the  city. 

Fisher^  J.A,  : — The  questions  for  determination  all  turn  on 
the  construction  of  the  Assessment  Act  of  1927  and  the  1929 
amendment. 

After  consideration  of  the  facts — which  are  not  in  dispute — 
and  a careful  consideration  of  the  relevant  sections  of  the  Assess- 
ment Act  and  amendment,  I am  of  the  opinion  that  the  learned 
County  Court  Judge  came  to  the  right  conclusion,  and  I can  see 
no  useful  purpose  in  repeating  what  he  has  said  in  his  well-con- 
sidered reasons,  other  than  to  make  reference  to  the  Basherville 
case,  which  counsel  for  the  appellants  argued  was,  because  of  the 
1929  amendment,  not  now  applicable. 

The  question  asked  in  the  Basherville  case  was  whether  or  not 
the  income  received  by  the  testator  Baskerville  in  his  lifetime 
during  1926  should  be  accounted  for  with  income  received  by  his 
executrix  after  his  death  in  the  same  year,  for  the  purpose  of 
determining  the  amount  for  which  his  estate  should  be  assessed 
for  income  upon  the  assessment  roll  for  the  year  1927. 

The  learned  County  Court  Judge  decided  that  there  was  a 
right  to  assess  in  the  hands  of  the  present  representatives  the 
income  received  by  a man  who  is  dead,  and  this  Court  was  unani- 
mous in  confirming  that  decision,  and  until  that  case  is  reversed 
we  are  bound  to  follow  it. 

The  only  change  in  the  Assessment  Act,  since  the  Basherville 
rase  was  decided,  is  the  amendment  made  in  1929  repealing  secs. 
12  and  13  of  the  Assessment  Act,  and  amending  subsec.  (2)  of 
sec.  10  of  the  said  Act,  by  striking  out  the  words  “the  amount  of.” 

Subsection  (2)  of  sec.  10  of  the  Assessment  Act,  R.S.O.  1927, 
ch.  238,  reads  as  follows : — 

“(2)  The  income  to  be  assessed  shall  be  the  amount  of  the 
income  received  during  the  year  ending  on  the  31st  of  December 
then  last  past.” 

As  amended,  this  section  reads  as  follows: — 

“(2)  The  income  to  be  assessed  shall  be  the  income  received 
during  the  year  ending  on  the  31st  of  December  then  last  past.” 

In  my  opinion,  the  effect  of  this  change  is  that  the  income  to 
be  assessed  shall  not  he  deemed  to  he  the  amount  of  the  incame 
received  during  the  'past  year,  but  shall  he  the  income  received 
during  the  past  year,  and  I am  therefore  unable  to  see  how  the 
change  made  by  the  amendment  of  1929  can  affect  the  question 
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App.  Div.  whether  or  not  Mrs.  Baskerville  could  be  assessed  as  executrix. 

1930.  I can  see  nothing  in  the  amendment  which  causes  any  difference 

SO  far  as  that  aspect  of  the  case  is  concerned. 

He  Kemp  t i t t t , , 

AND  CiTY  OF  I would  dismiss  the  three  appeals  with  costs. 

Toronto. 

j ^ Masten",,  J.A.  : — For  the  reasons  stated  in  my  judgment  in 
’ ’ * tile  Kemp  case,  which  was  argued  along  with  the  Wilder  and 
Kilmer  cases,  I would  allow  the  appeals  in  these  cases  with  costs 
and  answer  in  the  negative  the  questions  propounded  in  them. 

Latchford,  C.J.,  agreed  with  Hasten,  J.A. 

Orde,  J.A. : — There  is  no  difference  so  far  as  the  law  is  con- 
cerned between  the  Wilder  case  and  that  of  Sir  Edward  Kemp’s 
estate.  Mr.  Wilder  died  on  the  ^8th  May,  1929,  having  made 
an  income  return  earlier  in  the  year.  The  assessment  roll  was 
not  completed  before  his  death. 

For  the  same  reasons  as  in  the  Kemp  case,  I would  allow  the 
Wilder  appeal  and  declare  the  assessment  invalid,  with  costs  to 
the  appellant  here  and  below. 

In  the  Kilmer  case  the  result  is  the  same. 

Appeals  allowed  (Fisher,  J.A.,  dissenting). 


[APPELLATE  DIVISION.] 

Rex  V.  Auger. 

Criminal  Law — SeduOtion  of  Girl  under  18  of  Previously  Chaste  Char- 
acter— Criminal  Code,  secs.  211,  1002 — Evidence — Corroboration  of 
Testimony  of  Girl. 

The  prisoner  was  tried  and  convicted  before  a County  Court  Judge 
sitting  without  a jury  upon  a charge  of  having  unlawfully  seduced 
a girl  of  previously  chaste  character  and  under  the  age  of  18  years, 
contrary  to  sec.  211  of  the  Criminal  Code: — 

Held,  that,  under  sec.  1002,  the  evidence  of  the  girl  must  be  corrobor- 
ated in  some  material  particular  by  evidence  implicating  the  accused, 
and  that  means  that  there  must  be  corroboration  as  to  commission 
of  the  crime  and  also  as  to  the  prisoner’s  identity  or  connection  with 
or  implication  in  that  commission. 

And,  there  being  independent  testimony  indicating  sexual  connection 
by  some  person  with  the  girl  and  also  independent  testimony  tend- 
ing to  connect  the  prisoner  with  the  crime,  the  conviction  was 
affirmed. 

The  weight  to  be  attached  to  the  testimony  was  for  the  trial  Judge, 
and  the  evidence  was  such  that  had  the  trial  been  before  a jury 
the  Judge  could  not  have  withdrawn  the  case  from  the  jury. 

Review  of  the  authorities. 

An  appeal  by  the  defendant  from  his  conviction  by  the  Judge 
of  the  County  Court  of  the  County  of  Garleton  in  his  Criminal 

Court  of  having  unlawfully  seduced  a girl  of  previously  chaste 
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character  and  under  the  age  of  18  years,  contrary  to  sec.  211  of 
the  Criminal  Code. 

A})ril  11.  The  ap[)eal  was  lieard  by  Latchford,  C.J.,  Masten, 
Ordh:,  and  Fishf>r,  JJ.A.,  and  Wright,  J. 

M.  Doctor  and  R.  A.  Hughes,  for  the  appellant,  argued  that  there 
was  not  the  corrohoration  required  by  sec.  1002  of  the  Criminal 
Code  to  implicate  the  accused.  A number  of  little  facts,  any  one 
of  which  would  not  amount  to  corroboration,  would  not  make 
corroboration.  Reference  to  Rex  v.  BmTcerville,  [1916]  2 K.B. 
058,  especially  at  p.  667,  12  Cr.  App.  R.  81;  Rex  v.  Rudge  (1923), 
17  Cr.  App.  R.  113;;  L/wbrn  V.  The  King,  [1927]  S.C.R.  U2;Rex 
V.  Lovell  (1923),  17  Cr.  App.  R.  163,  especially  at  p.  169;  Thomas 
V.  Jones,  [1921]  1 K.B.  22,  at  p.  35;  Regina  v.  Vahey  (1899), 
2 Can.  Crim.  Cas.  258. 

Edward  Bciyly,  K.C.,  for  the  Crown,  contended  that  corrobora- 
tion was  in  each  case  a question  of  fact,  and  in  the  present  case 
there  was  testimony  tending  to  connect  the  accused  with  the  crime. 
This  was  sufficient  to  sustain  the  conviction. 

May  9.  The  judgment  of  the  Court  was  read  by  Latchford, 
C.J : — This  appeal  is  against  the  conviction  on  the  4th  March, 
1930,  of  one]  Louis  Auger  by  his  Honour  E.  J.  Daly,  Judge  of 
the  County  Court  of  the  County  of  Carleton,  of  having  unlaw- 
fully seduced  Laurence  Martel,  a girl  of  previously  chaste  char- 
acter, of  or  about  the  age  of  16  years  and  under  the  age  of  18  years, 
who  was  not  his  wife,  an  offence  contrary  to  sec.  211  of  the  Crim- 
inal Code,  R.S.C.  1927,  ch.  36.  The  sentence,  imprisonment  for 
two  years,  was,  by  leave,  also  appealed  against,  but  this  phase  of  the 
appeal  was  abandoned 

All  the  grounds  of  appeal  of  which  notice  had  been  given  were 
also  abandoned  with  a single  exception.  This  was  based  on  sec. 
1002  of  the  Code,  and  is  as  follows:  that  there  was  not  sufficient 
‘^‘evidence  corrdborating  the  evidence  of  Laurence  Martel,  the 
complainant,  in  some  material  particular  implicating  the  ac- 
cused.’’ 

Section  1002  of  the  Criminal  Code  provides  as  follows:  ^^No 
person  accused  of  an  offence  under  any  of  the  hereunder  men- 
tioned sections  shall  be  convicted  upon  the  evidence  of  one  witness, 
unless  such  witness  is  corroborated  in  some  material  particular 
by  evidence  implicating  the  accused.” 

Included  in  sections  thereunder  mentioned  is  sec.  211  under 
which  this  prosecution  is  brought. 

The  rules  of  evidence  with  regard  to  corroboration  are  well 
settled. 

Reference  may  be  made  to  the  words  of  Lord  Reading  (then 
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Lord  Chief  Justice)  in  the  leading  ease  of  Rex  v.  Baskerville, 
[1916]  2 K.B.  658.  At  p.  667  he  says:  ^‘We  hold  that  evidence 
in  corroboration  must  be  independent  testimony  which  affects  the 
accused  by  connecting  or  tending  to  connect  him  with  the  crime. 
In  other  words,  it  must  be  evidence  which  implicates  him,  that  is, 
which  confirms  in  some  material  particular  not  only  the  evidence 
that  the  crime  has  been  committed,  but  also  that  the  prisoner 
committed  it  . . R 

It  would  be  in  a high  degree  dangerous  to  attempt  to  formu- 
late the  kind  of  evidence  which  would  be  regarded  as  corrobora- 
tion, except  to  say  that  corroborative  evidence  is  evidence  which 
shews  or  tends  to  sheAV  that  the  story  is  true,  not  merely  that  the 
crime  has  been  committed,  but  that  it  was  committed  by  the 
accused. 

The  words  are  quoted  with  approval  by  Mignault,  J.,  in  Steele 
V.  The  King  (1924),  42  Can.  Grim  Cas.  375,  at  pp.  380,  381,  and 
he  adds : ^‘The  question  for  the  Court  on  this  appeal,  I take  it,  is 
not  as  to  the  weight  or  credibility  of  the  corroborative  evidence, 
that  was  a question  for  the  jury,  but  whether  there  was  any  evid- 
ence fit  to  be  left  to  the  jury  corroborating  the  testimony  of  the 
girl  Rigby  in  some  material  particular  implicating  the  accused.’^ 

AVe  agree  with  the  statement  in  4 C.E.D.  (Ont.)  at  p.  705, 
where  it  is  said : ^‘According  to  this  rule,  there  must  be  corrobora- 
tion in  two  areas,  that  of  the  commission  of  the  crime,  and  that 
of  the  prisoner’s  identity,  or  connection  with,  or  implication  in, 
that  commission;  and  it  is  not  enough  that  there  is  confirmation  of 
the  witness’s  story  in  the  first  area.” 

In  Hnhin  v.  The  King,  [1927]  S.C.R.  442,  it  is  said:  ‘^The 
question  . . . whether  the  record  before  us  contains  any  evidence 
within  that  description  on  which  a jury  could  find  corroboration 
. . . is  a question  of  law;  although  . . . whether  corroborative 
inferences  should  be  drawn  is  a question  for  the  jury;”  citing 
Rex  V.  Gray  (1904),  68  J.P.  327. 

Bearing  in  mind  the  rules  as  above  stated,  the  Court  is  unani- 
mously of  opinion,  after  careful  consideration  of  the  whole  evid- 
ence, that  there  is  independent  testimony  indicating  sexual  connec- 
tion by  some  person  with  Laurence  Martel  a girl  of  previously 
chaste  character  aged  between  18  and  16,  and  also  that  there  is 
some  independent  testimony  tending  to  connect  the  prisoner  with 
the  crime.  The  weight  to  be  attached  to  that  testimony  was  for 
the  trial  Judge,  but  in  the  unanimous  opinion  of  the  Court  the 
evidence  is  such  that  had  the  trial  been  before  a jury  the  Judge 
could  not  have  withdrawn  the  case  from  the  jury. 

Appeal  dismissed. 
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[APPELLATE  DIVISION.] 

LuBOVICH  V.  CUCKOVICH  AND  SaMESIA. 

Doioer — Land  Held  in  Joint  Tenancy  dy  Hushand  and  Wife — Consent 
Judgment  in  Action  for  Alimony — Wife  Barred  of  Dower  in  After- 
acquired  Land — Conveyance  l)y  Wife  to  Husband — Release  of  all 
Claims. 

In  an  action  for  alimony  brought  by  the  present  plaintiff,  a judgment 
was  pronounced  in  April,  1918,  upon  consent  of  both  parties,  whereby 
it  was  adjudged  that  the  plaintiff  should  deed  to  the  defendant  all 
her  interest  in  any  properties  owned  by  the  plaintiff  and  defendant 
jointly,  and  the  plaintiff,  abandoning  all  claim  against  the  defendant 
for  separate  support,  should  stand  debarred  of  any  interest  in  any 
property  real  or  personal  hereafter  acquired  by  the  defendant.  At 
this  time  the  husband  and  wife  were  joint  tenants  of  a tract  of  land, 
and  shortly  afterwards  the  wife  executed  in  favour  of  the  husband 
a deed  of  that  land  in  fee  simple,  wherein  she  released  to  him  all  her 
claims  upon  the  land.  He  died  in  1927  without  having  alienated 
this  land,  and  she  brought  this  action  against  his  executors  claiming 
dower  therein:  — 

Held  (Riddedl,  J.A.,  dissenting),  that  the  plaintiff  was,  by  the  con- 
sent judgment,  barred  of  any  right  to  dower,  inchoate  or  otherwise, 
which  she  might  have  had  in  this  land,  which  was  acquired  by 
him  after  the  judgment. 

Per  Riddeul,  J.A.: — The  husband,  by  electing  to  be  seised  of  the  land 
at  the  time  of  his  death,  made  it  liable  for  his  wife’s  dower,  and 
there  was  nothing  in  the  way  of  estoppel  to  bar  her  right. 


19i30. 
May  9. 


An  appeal  by  the  defendants  from  the  judgment  of  McEvoy^ 
J.^  at  the  trial,  declaring  that  the  plaintiff  is  entitled  to  dower  in 
lands  of  which  her  husband  was  seised  at  the  time  of  his  death. 


February  ,25.  The  appeal  was  heard  by  Riddell,  Masten, 
Cede,  and  Fishee,  JJ.A. 

R.  B.  Law,  for  the  appellants.  The  agreement  made  in  the 
.alimony  action  by  which  the  wife  released  her  interest  in  her 
husband’s  property  and  the  consent  judgment  in  which  it  is 
embodied  include  her  inchoate  right  of  dower.  It  should  be 
interpreted  according  to  the  intention  of  the  parties.  That  inten- 
tion is  to  be  found  in  the  release  of  ^^any  interest”  in  after- 
ncquired  property.  Reference  to  Ford  v.  Beech  (1848),  17 
L.J.Q.B.  114. 

The  plaintiff,  respondent,  was  not  represented. 

May  9.  Masten,  J.A.  : — In  my  opinion,  this  appeal  falls  to 
be  disposed  of  entirely  upon  the  construction  of  the  consent  judg- 
ment of  Meredith,  C.J.C.P.,  dated  the  22nd  April,  1918,  which 
judgment  was  pronounced  in  an  alimony  action,  carrying  out  a 
settlement  and  adjustment,  as  between  the  plaintiff  and  defend- 
ant therein,  of  various  differences  that  had  arisen  between  them. 

31 — 65 — o.L.R. 
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The  judgment  reads  as  follows : — 

This  action  coming  on  for  trial  this  day  before  this  Court 
at  its  sittings  holden  at  Welland  for  trial  of  actions  without  a 
jury,  in  the  presence  of  counsel  for  both  parties,  upon  consent 
minutes  of  judgment  between  solicitors  for  the  parties  hereto,  this 
Court  doth  order  and  adjudge  that  the  plaintiff  shall  deed  to  the 
defendant  all  her  interest  in  any  properties  owned  by  the  plaintiff 
and  defendant  jointly,  and  the  plaintiff  abandons  all  claim  against 
the  defendant  for  separate  support,  and  the  plaintiff  shall  stand 
deharrecl  of  any  interest  in  any  property  real  or  personal  hereafter 
acquired  by  the  defendant. 

‘‘2.  And  this  Court  doth  order  that  the  defendant  shall  pay  to 
the  plaintiff'  the  sum  of  $1,100  and  $200  for  costs,  the  plaintiff  to 
pay  any  claim  which  may  be  made  by  Anastacia  Chortinsky  in 
respect  of  maintenance  of  the  plaintiff.'’^ 

The  particular  phrase  which,  in  my  opinion,  governs  the  rights 
of  the  parties  in  this  action  is,  ^The  plaintiff  shall  stand  debarred 
of  any  interest  in  any  property  real  or  personal  hereafter  acquired 
by  the  defendant.’^  By  the  judgment  it  is  provided  that  the  plain- 
tiff shall  in  pursuance  thereof  convey  to  the  husband  all  her  interest 
in  the  lands  held  by  them  as  joint  tenants.  The  interest  so  to 
be  conveyed  to  the  husband  by  the  wife  falls  within  the  descrip- 
tion ^Tereafter  acquired,^^  and  when  so  acquired  an  inchoate  right 
of  dower  w'ould  have  attached  but  for  the  clause  quoted  above. 

A wife  may  preclude  herself  from  claiming  dower  by  a con- 
tract with  the  husband  during  marriage : Halsbury’s  Laws  of 
England,  vol.  24,  p.  195,  citing  Blatter  v.  Blatter  (1834),  1 Y.  & 
C.  (Ex.)  28. 

The  right  of  a woman  to  dower  as  well  during  the  life  of  her 
husband  as  after  his  death,  is  undoubtedly  an  interest  in  real 
property:  Allen'  v.  Edinburgh  Life  Assurance  Co.  (1877),  25 
Gr.  306;  Cassey  v.  Cassey  (1868),  15  Gr.  399. 

As  the  property  in  question  was  acquired  by  the  defendant 
after  the  date  of  the  judgment  and  in  pursuance  of  it,  the  plain- 
tiff^s  dower  was,  in  my  opinion,  barred  by  the  clause  above  quoted ; 
and  the  general  principles  of  law  with  reference  to  the  effect  on 
dower  of  conveyances  from  wife  to  husband  are  not  at  all  in 
question. 

I would  allow  the  appeal  with  costs. 

Orde,  J.A. : — We  are  not  here  dealing  with  the  simple  case 
of  a conveyance  by  a wife  to  her  husband  and  the  question  as  to 
its  effect  upon  her  right  of  dower. 
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It  may  possibly  be  that  ''a  wife  cannot  relinquish  her  dower- 
in  her  husband^s  real  estate  by  executing  a release  to  him/^  as 
stated  in  Cameron  on  Dower,  p.  408;  but  I should  want  more 
tlian  the  two  Ontario  cases  there  cited  to  satisfy  me  that  that  was 
a correct  statement  of  the  law.  The  two  cases,  Ogden  v.  Mc- 
Arthur (1875),  36  U.C.R.  246,  and  Davisson  v.  Sage  (1873),  20 
Gr.  115,  turned  upon  the  difficulties  involved  at  that  period  in 
making  a conveyance  b}^  a husband  to  his  wife  or  by  a wife  to  her 
husband. 

The  rights  of  the  husband  and  wife  here  really  depend  upon 
the  proper  interpretation  to  be  given  to  the  judgment  in  the  ali- 
mony action,  which  is  quoted  in  full  by  my  brothers  Riddell  and 
Masten. 

I think  the  declaration  that  ^The  plaintiff  shall  stand  debarred 
of  any  interest  in  any  property  real  or  personal  hereafter  ac- 
quired by  the  defendant,’’  in  the  judgment  of  the  22nd  April, 
1918,  clearly  deprives  her  of  any  right  to  dower,  whether  inchoate 
or  otherwise,  in  any  lands  thereafter  acquired  by  her  husband. 

The  learned  trial  Judge  has  held  that  the  lands  of  which  the 
two  parties  were  jointly  seised  stand  in  a different  category,  and 
that,  notwithstanding  the  positive  direction  in  the  judgment  that 
she  shall  convey  all  her  interest  therein  to  her  husband,  she  still 
retained  an  inchoate  right  to  dower  therein. 

It  is  clear,  of  course,  that  she  had  no  dower  in  the  lands  while 
seised  as  a joint  tenant.  She  was  a joint  owner  of  the  whole 
estate,  and  the  existence  of  any  right  to  dower  was  incompatible 
with  her  own  title.  If  she  predeceased  her  husband,  no  dower 
could  attach.  If  she  survived  him,  the  estate  was  wholly  hers. 

A conveyance  or  release  by  her  of  her  estate  to  her  husband, 
apart  from  the  judgment,  and  without  some  special  stipulation  or 
provision  to  nullify  its  effect,  would  doubtless  subject  her  hus- 
band’s estate  in  fee  to  her  inchoate  right  of  dower.  But  we  are 
here  dealing  with  the  binding  effect  of  the  judgment,  and  I can 
see  no  reason  for  distinguishing  the  acquisition  by  the  husband  of 
a complete  and  unfettered  estate  in  fee  in  these  lands  by  virtue  of 
his  wife’s  conveyance  to  him  and  the  acquisition  of  any  other 
lands  by  him.  She  was  to  ^^stand  debarred  of  any  interest  in  any 
property  real  or  personal”  thereafter  acquired  by  her  husband. 

We  are  not  driven  to  interpret  the  judgment  according  to  its 
evident  intention,  namely,  that  the  husband  and  his  estate  are  to 
be  thereafter  free  from  any  possible  claim  by  the  wife.  The  ex- 
clusion of  any  interest  in  the  wife  was  in  my  opinion  clearly 
declared  by  the  judgment. 
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The  appeal  should  be  allowed  and  the  action  dismissed  with 
costs  here  and  below. 

Fishee^  J.A.,  aq-reed  Avith  Oede^  J.A. 

Riddell,  J.A. — This  is  a somewhat  singular  case,  the  facts  of 
which  are  clear  and  not  in  dispute — 1 had  thought  the  la\y  equally 
clear,  and  the  argument  of  appealing  counsel  has  not  convinced  me 
that  it  is  not  so. 

In  April,  1918,  a judgment  AA^as  pronounced  by  consent  in  an 
action  for  alimony,  the  judgment  being  formally  entered  on  the 
6th  May,  in  the  following  terms: — 

'^‘Between  Agnes  Lubovich,  plaintiff,  and  Peter  Lubovich,  de- 
fendant. 

‘'1.  This  action  coming  on  for  trial  this  day  before  this 
Court  at  its  sittings  holden  at  Welland  for  trial  of  actions  without 
a jury,  in  the  presence  of  counsel  for  both  parties,  upon  consent 
ruinutes  of  judgment  betAveen  solicitors  for  the  parties  hereto, 
this  Court  doth  order  and  adjudge  that  the  plaintiff  shall  deed  to 
the  defendant  all  her  interest  in  any  properties  OAvned  by  the  plain- 
tiff and  defendant  jointly,  and  the  plaintiff  abandons  all  claim 
against  the  defendant  for  seuarate  support,  and  the  plaintiff  shall 
stand  debarred  of  any  interest  in  any  property  real  or  personal 
hereafter  acquired  by  the  defendant. 

'‘2.  And  this  Court  doth  order  that  the  defendant  shall  pay 
to  the  plaintiff  the  sum  of  $1,100  and  $200  for  costs,  the  plaintiff 
to  pay  any  claim  Avhich  may  be  made  by  Anastacia  Chortinsky  in 
respect  of  maintenance  of  the  plaintiff.^^ 

At  this  time,  the  husband  and  Avife  Avere  joint  tenants  of  a 
tract  of  land  in  the  toAAuiship  of  CroAAdand;  and,  on  the  3rd  May, 
the  Avife  executed  a deed  to  the  husband  of  the  land  in  fee  simple, 
wherein  she,  inter  alia,  released  to  him  ^^all  her  claims  upon  the 
said  lands,^’  and  also  covenanted  ‘To  execute  such  further  assur- 
ances of  the  said  lands  as  may  be  requisite.’^  The  husband  did 
not  acquire  any  other  lands;  he  died  in  February,  1927,  without 
having  alienated  the  lands  mentioned.  The  AvidoAv,  the  plaintiff 
in  this  action,  claims  doAver  in  the  said  lands;  the  defendants,  Avho 
are  the  executors  of  the  last  Avill  and  testament  of  the  husband, 
defend  on  the  ground  that  she  had  debarred  herself  by  the  judg- 
ment of  the  Court  to  AAdiich  she  had  agreed,  and  Avhich  has  been 
mentioned  mpra,. 

At  the  trial  at  Welland  before  Mr.  Justice  McEvoy  that  learned 
Judge  gave  judgment  for  the  plaintiff  declaring  her  entitled  to 
dower  in  the  said  lands,  and  the  defendants  now  appeal. 
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Of  course,  had  the  land  remained  in  joint  tenancy,  the  plain- 
tiff would  not  be  entitled  to  dower — the  Dower  Act,  R.S.O.  1927, 
ch.  100,  sec.  3 — the  reason  being  that  she  would  be  entitled  to  the 
whole  estate,  if,  as  in  this  case,  she  was  the  other  joint  tenant.  So, 
too,  had  the  husband  called  upon  the  wife  to  execute  a bar  of 
dower,  another  question  might  have  arisen.  But  here  the  husband 
was  seemingly  satisfied  to  retain  his  legal  ownership  of  the  land 
without  requiring  a bar  of  his  wife’s  dower. 

Our  statute  is  clear  as  to  the  rights  of  a widow  in  dower;  sec. 
1 providing  that  ^ffor  her  dower  shall  be  assigned  to  her  the  third 
part  of  all  the  lands  of  her  husband,  whereof  he  was  seised  at  any 
time  during  coverture,  except  such  thereof  as  he  was  so  seised  of  in 
trust  for  another.”  The  present  does  not  come  under  any  of  the 
cases  in  which  the  dower  is  barred  by  statute  (sec.  9,  sqq.)  ; and 
the  simple  question  is:  “Does  the  judgment  or  the  deed  or  do 
they  both  together  bar  the  dower?”  There  is  no  bar  by  settle- 
ment or  jointure — as  to  which  see  Armour  on  Devolution,  pp.  233, 
234 — no  bar  by  covenant,  schedule  B.,  No.  5,  to  the  Short  Forms 
of  Conveyances  Act,  R.S.O.  1927,  ch.  143,  not  extending  so  far. 
I am  unable  then  to  see  how  this  land  is,  quoad  dower,  in  any 
different  position  from  land  acquired  in  any  other  way;  and  there 
is  absolutely  nothing  in  the  way  of  estoppel  to  bar  the  widow. 

It  was  urged  upon  us  by  counsel  that  the  intention  of  the  par- 
ties to  the  settlement  of  the  action  for  alimony  was  that  the  wife 
was  not  to  claim  dower;  but  we  are  to  interpret  that  judgment 
like  any  other  document,  by  the  language  employed  in  it,  and  not 
by  a guess  as  to  what  the  parties  may  have  meant;  we  are  wholly 
in  accord  that  we  must  interpret  it  in  accordance  with  the  inten- 
tion of  the  parti es,  but  that  intention  we  can  gather  from  the 
language  employed  alone;  that  language  does  not  import  a bar  of 
dower,  and  I am  of  the  opinion  that  the  deceased  husband,  by 
electing  to  be  seised  of  the  land  at  the  time  of  his  death,  thereby 
made,  it  liable  for  the  wife’s  dower. 

I think  that  the  appeal  should  be  dismissed,  but,  as  no  counsel 
appeared  to  oppose,  the  dismissal  should  be  without  costs. 

Since  the  above  judgment  was  written,  counsel  retained  for 
the  respondent  has  stated  that  he  had  intended  to  be  present  at  the 
argument,  but  had  not  been  present  by  reason  of  a mistake  made 
by  his  clerk ; he  asked  to  be  allowed  to  put  in  a written  argument, 
with  a view,  of  course,  to  being  allowed  costs  if  the  appeal  should 
be  dismissed.  For  my  part,  I decline  to  accede  to  his  request, 
the  failure  to  attend  Avas  in  no  Avay  due  to  the  appellants,  and  I 
am  of  opinion  that  the  appellants  should  not  be  further  burdened 
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with  costSj  by  permitting  the  lodging  of  a perfectly  useless  argu- 
ment; our  proceedings  are  notified  to  the  profession  and  to  the 
public  in  the  press;  and  every  one  interested  should  be  held  to 
attend  if  he  desires  to  be  heard.  There  may  be  cases  in  which 
this  general  rule  may  not  be  followed;  but  the  present  is  not  one 
of  them. 

Appeal  allowed  (Eiddell^  J.A.,  dissenting). 


[APPELLATE  DIVISION.] 

CabSON  V.  WiLLITTS. 

Contract-Undertaking  to  Bore  Wells  for  Oil— Breach— Reference  to 
Assess  Damages — Master's  Rejmrt — Aprteal  from  Allowed — Order 
Smelting  aside  Report  — Further  Appeal — Damages  Assessed  on 
Wrong  Principle — True  Measure— Loss  of  Chance  of  Discovery  of 
Valuable  Oil — Reference  hack — Refusal  of  Plaintiff  to  Accept  on 
First  Appeal — Whether  Court  should  Allow  Change  of  Position. 

The  plaintiff  entered  into  a contract  with  the  defendant  whereby,  in 
consideration  of  a share  in  certain  rights  which  the  plaintiff  had 
acquired,  the  defendant  undertook  to  bore  three  wells  in  a certain 
territory  in  order  to  explore  the  territory  for  oil.  The  defendant 
bored  one  well  and  then  refused  to  bore  the  other  two.  In  an  action 
for  breach  of  the  contract,  it  was  adjoidged  at  the  trial  that  “the 
plaintiff  do  recover  from  the  defendant  damages,”  and  a reference 
to  a Master  to  ascertain  the  quantum  of  the  plaintiff’s  damages  for 
the  defendant’s  failure  to  carry  out  his  contract  was  directed.  The 
Master  reported  that  the  plaintiff  was  entitled  to  $2,162,  estimating 
the  damages  on  the  footing  of  what  it  would  cost  the  plaintiff  to  put 
down  two  additional- wells.  On  appeal  from  the  report,  it  was  held 
by  a Judge  in  Weekly  Court  that  the  Master  had  proceeded  on  a 
wrong  principle  in  assessing  the  damages.  The  order  made  upon 
the  appeal  merely  allowed  the  appeal  and  set  aside  the  Master’s  find- 
ings and  report:  — 

Held,  upon  appeal  from  that  order  to  a Divisional  Court,  that  the 
Master  proceeded  upon  a wrong  principle;  but  (Riddell,  J.A.,  dis- 
senting), that  the  order  was  erroneous  because  the  judgment  at 
the  trial  had  awarded  the  plaintiff  damages,  which  meant  something 
more  than  nominal  damages;  no  appeal  from  that  judgment  was 
taken,  and  the  effect  of  the  order  was  to  reverse  it;  the  order  allow- 
ing the  appeal  from  the  report  should  stand,  but  there  should  be 
added  to  it  a declaration  as  to  the  basis  upon  which  the  damages 
should  be  assessed. 

What  the  plaintiff  lost  by  the  refusal  of  the  defendant  to  bore  two 
more  wells  was  a sporting  or  gambling  chance  that  valuable  oil  or 
gas  would  be  found  when  two  more  wells  were  bored.  It  might  not 
be  easy  to  compute  what  that  chance  was  worth  to  the  plaintiff,  but 
the  difficulty  in  estimating  the  quantum  was  no  reason  for  refusing 
to  award  any  damages;  and  there  should  be  a declaration  accord- 
ingly. 

Toronto  Hockey  Cluh  Ltd.  v.  Arena  Gardens  of  Toronto  Ltd.,  [1926] 

4 D.L.R.  1 (Privy  Council),  and  Haack  v.  Martin,  [1927]  S.C.R.  413, 
followed. 


LXV.] 


ONTAEIO  LAW  EEPOETS. 


457 


Pei'  Riddell,  J.A.; — The  Judge  who  heard  the  appeal  in  the  Weekly 
Court  offered  the  plaintiff  a reference  back,  hut  he  declined  it,  and 
took  part  with  the  defendant  in  issuing  the  order  in  the  terms  stated 
above.  On  the  hearing  before  the  Divisional  Court,  it  becoming 
apparent  that  the  Judge  was  right  in  setting  aside  the  report,  the 
plaintiff  asked  for  a reference  back.  The  Court  should  not  allow 
him  to  alter  his  position,  deliberately  taken,  unless  it  could  see  that 
doing  so  would  probably  result  in  benefit  to  him — and  that  had 
not  been  made  to  appear.  And  so  the  order  appealed  from  should 
be  affirmed. 

appeal  by  the  plaintiff  from  an  order  of  Meredith^ 
C.J.C.P.,  in  Weekly  Court,  allowing  the  defendant’s  appeal  from 
the  report  of  a Local  Master  finding  $2,162  to  be  the  amount  of 
the  plaintiff’s  damages  in  an  action  for  breach  of  a contract  to 
bore  three  oil-wells  in  lands  of  which  the  plaintiff  had  taken  ^^oil- 
leases”  from  the  owners. 

February  26  and  27.  The  appeal  was  heard  by  Eiddell, 
MastejST,  Cede,  and  Fishee,  JJ.A. 

G.  T.  Walsh,  K.C.,  for  the  appellant,  referred  to  Kranz  v. 
McCutcheon  (1920),  18  O.W.N.  395. 

II.  H.  Davis,  K.C.,  for  the  defendant,  respondent. 

May  9.  Masten,  J.A.  : — This  is  an  appeal  by  the  plaintiff 
from  an  order  of  the  Chief  Justice  of  the  Common  Pleas, 
dated  the  22nd  June,  1929,  allowing  the  appeal  of  the  defendant 
from  the  report  of  the  Local  Master  at  St.  Thomas. 

The  action  is  for  breach  of  contract.  The  plaintiff,  being  the 
holder  of  certain  contracts  from  farmers  giving  him  the  right  to 
bore  for  oil  on  their  farms,  entered  into  a contract  with  the  de- 
fendant whereby,  in  consideration  of  a share  in  the  rights  which 
the  plaintiff  had  acquired,  the  defendant  undertook  to  bore  three 
wells  for  the  purpose  of  exploration  and  exploitation  of  the  terri- 
tory. He  bored  one  well  to  a satisfactory  depth,  and  then  refused 
to  bore  the  other  two. 

At  the  trial  before  Kelly,  J.,  the  plaintiff  succeeded,  and  the 
judgment  contained,  among  other  provisions,  the  following 
terms : — 

^'2.  This  Court  doth  order  and  adjudge  that  the  plaintiff  do 
recover  from  the  defendant  damages. 

“3.  This  Court  doth  further  order  and  adjudge  that  it  be 
referred  to  the  Local  Master  of  this  Court  at  St.  Thomas  to  ascer- 
tain the  quantum  of  the  plaintiff’s  damages  for  the  defendant’s 
failure  to  carry  out  his  contract. 

‘M.  This  Court  doth  further  order  and  adjudge  that  the  de- 
fendant’s counterclaim  be  dismissed  with  costs.” 
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A reference  was  had,  and  the  Master,  by  his  report,  dated  the 
7th  Februar}-,  1929,  found  that  the  plaintiff  was  entitled  to  the 
sum  of  $2,162  for  damages. 

By  his  reasons  for  judgment  it  appears  that  he  estimated 
these  damages  on  the  footing  of  wdiat  it  would  cost  the  plaintiff 
himself  to  put  down  the  two  additional  wells  to  a depth  of  500 
feet.  On  appeal  from  the  report,  it  was  held  that  the  Master 
proceeded  on  a wrong  principle  in  assessing  the  damages  as  he 
had  done. 

I agree  that  the  Master  proceeded  on  a wrong  principle.  But, 
instead  of  declaring  the  principle  on  which  the  damages  ought  to 
have  been  assessed  and  referring  the  matter  back  to  the  Masfer 
for  that  purpose,  the  operative  part  of  the  order  herein  appealed 
reads  as  follows: — 

^^2.  This  Court  doth  order  that  the  report  and  findings  of 
the  said  Local  Master  be  and  the  same  are  hereby  set  aside,  and 
that  the  appeal  of  the  defendant  be  and  the  same  is  hereby  al- 
lowed. 

'‘S.  And  this  Court  doth  further  order  and  direct  that  the 
plaintiff  do  pay  to  the  defendant  his  costs  of  this  appeal  forthwith 
after  taxation  thereof.’’ 

Clearly  such  an  order  is  erroneous,  for  the  judgment  at  the 
trial  had  awarded  to  the  plaintiff  damages,  which  means  some- 
thing more  than  nominal  damages,  and  no  appeal  from  that  judg- 
ment has  been  taken.  The  effect  of  the  order  appealed  against  is 
to  reverse  the  trial  judgment. 

I would  therefore  allow  this  appeal  as  of  right,  and  make  the 
declaration  and  reference  back  which  ought  to  have  been  made  in 
the  Court  below. 

Then  what  is  the  basis  on  which  this  Court  should  now  direct 
the  damages  to  -be  assessed  ? In  my  opinion,  what  the  plaintiff 
lost  by  the  refusal  of  the  defendant  to  bore  two  more  wells  was  a 
sporting  or  gambling  chance  that  valuable  oil  or  gas  would  he 
found  when  the  two  further  wells  were  bored.  If  the  wells  had 
been  bored  and  no  oil  or  gas  of  value  had  been  found,  the  effect 
would  be  that  the  plaintiff  has  lost  nothing  by  the  refusal  of  the 
defendant  to  go  on  boring.  On  the  other  hand,  if  valuable  oil 
or  gas  had  been  discovered,  by  the  boring  of  these  two  wells,  he 
had  lost  substantially.  It  may  not  be  easy  to  compute  what  that 
chance  was  worth  to  the  plaintiff,  but  the  difficulty  in  estimating 
the  quantum  is  no  reason  for  refusing  to  award  any  damages. 

In  Mayne  on  Damages,  10th  ed.,  p.  6,  it  is  said: — 

^^A  distinction  must  be  drawn  between  cases  where  absence  of 
evidence  makes  it  impossible  to  assess  damages,  and  cases  where 
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the  assessment  is  difficult  because  of  the  nature  of  the  damage  -^'PP- 
proved.  In  the  former  case  only  nominal  damages  can  be  re-  i9io,q, 

covered.  In  the  latter  case,  however,  the  difficulty  of  assessment  

is  no  ground  for  refusing  substantial  damages.’’ 

In  the  case  of  Toronto  Hockey  Club  v.  Arena  Gardens  of  Willttts. 
Toronto  Ltd.  (1925),  57  O.L.R.  610,  the  plaintiffs’  claim  was  for  Masteu,  J.A. 
damages  for  having  been  deprived  by  the  defendant  company  of 
their  rights  under  a contract  whereby  they  would  have  retained  the 
services  of  a hockey  team  which  they  had  organised.  My  brother 
Orde  had  heard  an  appeal  from  the  Master,  and  in  the  course 
of  his  judgment  (1924),  55  O.L.R.  509  at  p.  523,  he  said: — 

‘^‘The  damages  must  be  limited  to  what  the  plaintiffs  would 
have  reaped  from  the  operation  of  the  team  under  those  contracts 
during  the  season  of  1918-19.” 

In  the  judgment  in  appeal  that  statement  was  not  agreed  to, 
because,  as  it  is  said  in  57  O.L.R.  at  p.  617,  ^^At  the  end  of  the 
season  of  1918-1919  there  remained  two  alternative  elements  of 
value,  viz.,  the  price  at  which  such  an  organised  team  could  be 
sold,  and,  secondly,  the  chance  or  probability  that,  if  not  sold,  the 
team  or  many  members  of  it  would  remain  with  the  plaintiff 
company  after  1919  and  assist  in  carrying  on  a profitable  enter- 
prise. That  chance  or  probability  possessed  a pecuniary  value 
to  the  plaintiffs,  and  by  the  action  of  the  defendants  that  chance 
was  destroyed.  It  therefore  forms  a ground  upon  which  the 
plaintiffs  are  entitled  to  recover  damages,  as  is  shewn  by  the  case 
of  Chaplin  v.  Hicks,  [1911]  2 K.B.  786.” 

That  judgment  w^as  appealed  to  the  Privy  Council,  and  in  the 
course  of  the  judgment  of  the  Board  delivered  by  Lord  Warring- 
ton upon  the  appeal,  Toronto  Hockey  Club  Ltd.  v.  Arena  Gardens 
,of  Toronto  Ltd.,  [1926]  4 D.L.R.  1,  at  p.  4,  it  is  said: — 

^^But  it  is  contended  that  although  the  Master’s  aw^ard  cannot 
stand,  the  award  of  Orde,  J.,  confirmed  by  the  Court  of  Appeal, 
erred  on  the  other  side  by  being  too  small  a sum. 

■Tn  their  Lordships’  opinion  this  contention  fails.  They 
cannot  find  that  Orde,  J.,  or  the  Court  of  Appeal  acted  on  any 
wrong  principle.  The  amount  of  damages  in  such  a case  as  the 
present  cannot  be  ascertained  by  any  precise  means,  it  must  be 
more  or  less  guess-wmrk.  Orde,  J.,  in  their  Lordships’  opinion, 
and  the  Court  of  Appeal  still  more  clearly,  based  their  conclusions 
on  what  they  thought  to  be  the  value  of  the  services  of  the  team  of 
which  the  plaintiffs  had  been  deprived.” 

To  the  like  effect  and  adopting  the  same  principle  is  the 
judgment  of  the  Supreme  Court  of  Canada  in  Haack  v.  Martin, 

[1927]  S.C.R.  413,  at  p.  419. 
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App.  iPiv.  are  informed  by  counsel  that  in  the  Court  below  the  plain- 

19'30.  was  offered  by  the  Court  the  right,  if  so  advised,  to  have  a 

to  the  Master.  The  plaintiff  did  not  accept  that 
^ -y.  offer  but  instead  accepted  an  order  allowing  the  appeal  simpUciter, 
WiLLiTTs.  served  his  notice  of  appeal  to  this  Court,  seeking  to 

Masten,  J.A.  restore  the  Master’s  report,  in  which  effort  he  failed.  Having 
regard  to  the  course  so  pursued,  I think  that,  though  the  plaintiff 
secures  some  success  on  this  appeal,  he  is  not  entitled  to  any 
costs. 

I would  allow'  the  appeal  and  amend  and  supplement  the 
order  below  so  that  it  shall  provide  as  follows : — 

(1)  The  order  below  is  affirmed  in  so  far  as  it  sets  aside  the 
Master’s  report. 

(2)  Declare  that  the  plaintiff  is  entitled  to  recover  from  the 
defendant  damages  for  the  loss  of  the  chance  that  valuable  oil  or 
gas  might  have  been  discovered  if  the  defendant  had  fulfilled  his 
contract  by  boring  two  more  w^ells. 

(3)  Eefer  it  to  the  Master  to  inquire  and  report  the  amount 
of  the  said  damages  suffered  by  the  plaintiff  in  consequence  of  the 
defendant’s  breach  of  contract. 

(4)  No  costs  of  this  appeal  to  either  party. 

Cede  and  Fisher,  JJ.A.,  agreed  wdth  Masten,  J.A. 

Eiddell,  J.A. This  is  a somewhat  novel  case ; the  parties 
entered  into  an  agreement  that  the  defendant  should  put  down 
certain  oil-wells  on  the  Meases”  of  the  plaintiff,  receiving  a con- 
veyance of  a half  interest  from  the  plaintiff — there  were  other 
terms  in  the  contract  which  I do  not  set  out,  as  they  have  no 
bearing  on  this  judgment.  The  defendant,  as  the  plaintiff 
alleges,  failed  to  carry  out  his  contract  and  the  plaintiff  brought 
this  action.  At  the  trial,  before  Mr.  Justice  Kelly,  that  learned 
Judge  found  in  favour  of  the  plaintiff;  and  judgment  was  en- 
tered in  the  following  terms : — 

‘‘2.  This  Court  doth  order  and  adjudge  that  the  plaintiff  do 
recover  from  the  defendant  damages. 

“3.  This  Court  doth  further  order  and  adjudge  that  it  be 
referred  to  the  Local  Master  of  this  Court  at  St.  Thomas  to  ascer- 
tain the  quantum  of  the  plaintiff’s  damages  for  the  defendant’s 
failure  to  carry  out  his  contract. 

‘M.  This  Court  doth  further  order  and  adjudge  that  the  de- 
fendant’s counterclaim  be  dismissed  with  costs. 

'M.  This  Court  doth  further  order  and  adjudge  that  all  other 
costs  (of  the  action  and  of  the  reference)  and  further  directions 
be  reserved  until  after  the  Master’s  report.” 
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A reference  was  had  to  the  Local  Master,  and  a report  made 
fixing  the  damages  at  $2,162 ; the  defendant  appealed  on  several 
grounds,  and,  upon  the  appeal  being  heard  by  the  Chief  Justice 
of  the  Common  Pleas,  that  learned  Judge,  considering  that  there 
was  no  evidence  to  jnstify  the  findings  of  the  Master,  directed 
that  the  report  should  be  set  aside,  but  gave  the  plaintiff  the  right, 
if  so  advised,  to  have  a reference  back  to  the  Master.  Instead  of 
accepting  this  reference  back,  the  plaintiff  took  part  with  the 
defendant  in  issuing  an  order  in  the  following  terms: — 

‘‘2.  This  Court  doth  order  that  the  report  and  findings  of  the 
said  Local  Master  be  and  the  same  are  hereby  set  aside,  and  that 
the  appeal  of  the  defendant  be  and  the  same  is  hereby  allowed. 

^^3.  And  this  Court  doth  further  order  and  direct  that  the 
plaintiff  do  pay  to  the  defendant  his  costs  of  this  appeal  forth- 
with after  taxation  thereof.’^ 

The  plaintiff  then  served  notice  of  appeal  to  this  Court: — ■ 

^^Take  notice  that  the  plaintiff  appeals  to  a Divisional  Court 
from  the  judgment  pronounced  by  the  Honourable  the  Chief 
Justice  of  the  Common  Pleas  on  the  22nd  day  of  June,  1929, 
allowing  the  appeal  of  the  defendant  from  the  report  of  the 
Local  Master  of  the  Supreme  Court  at  St.  Thomas,  Ontario,  dated 
the  26th  day  of  December,  1928,  upon  the  following  grounds: — 

“1.  The  learned  Chief  Justice  erred  in  holding  that  the 
learned  Local  Master  had  proceeded  on  a wrong  principle  in 
awarding  the  plaintiff  damages  for  $2,162. 

‘‘2.  The  learned  Chief  Justice  erred  in  holding  that  the  plain- 
tiff was  not  entitled  to  damages  until  he  had  completed  the  wells 
referred  to  in  the  contract  between  the  plaintiff  and  the  defendant. 

^‘3.  The  learned  Chief  Justice  failed  to  give  effect  to  the 
contract  between  the  defendant  and  the  plaintiff,  and  to  the  evi- 
dence adduced  on  the  reference  before  the  learned  Local  Master. 

The  said  judgment  is  contrary  to  law,  evidence,  and  the 
weight  of  evidence.’’ 

It  will  be  observed  that  there  is  no  dismissal  of  the  action, 
and  there  is  no  interference  with  the  original  judgment,  but  the 
sole  effect  of  the  order  of  the  learned  Chief  Justice  is  to  set  aside 
the  report  of  the  Master. 

On  the  hearing  before  us,  it  was  almost  at  once  apparent  that 
the  report  could  not  stand,  and  that  the  Chief  Justice  was  right 
in  setting  it  aside ; the  appeal,  of  course,  is  not  against  the  reasons 
for  the  judgment,  but  against  the  judgment  itself  and  nothing 
else.  Had  a reference  back  been  accepted,  there  is  nothing  in  the 
judgment  to  hamper  or  embarrass  the  plaintiff,  and,  technically, 
the  only  matter  we  have  to  pass  upon  is  whether  the  report  should 
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stand.  We  are  all  of  opinion  that  it  cannot;  and,  indeed,  this  is 
scarcely  disputed. 

But,  this  becoming-  apparent,  counsel  for  the  appeal  asked 
that  he  might  have  a reference  back — this  although  he  had  de- 
clined it  when  offered  it.  It  is  plain  that,  technicall}^  the  Court 
could  not  allow  him  to  alter  his  position  deliberately  taken;  but 
the  Court  does  not  consider  itself  absolutely  bound  by  any  prac- 
tice, however  venerable  and  well-settled,  if  by  following  it  mani- 
fest injustice  would  result.  It  should,  however,  not  deviate  from 
a well-established  practice,  unless  it  can  see  that  such  deviation 
will  probably  result  in  benefit  to  the  litigant. 

'No  such  benefit  has  been  made  to  appear  and  I can  find  none 
— the  order  appealed  from  should  be  affirmed  and  the  appeal 
dismissed  with  costs.  I have  not  considered  and  offer  no  opinion 
as  to  what,  if  any,  relief  can  be  given  under  the  reservation  con- 
tained in  the  original  judgment.  The  objection  was  made  that 
this  is  an  interlocutory  motion — this  I have  not  considered,  as 
the  result  would  be  the  same. 

Order  'below  varied  (Eiddell,  J.A.,  dissenting) . 


[APPELLATE  DIVISION.] 

Q.E.S.  Canadian  Corporation  Ltd.  v.  Coleman. 

Lmullord  and  Tenant — Lease  of  Hotel  Premises — Conditions — Alleged 
Violation  hy  Tenants — Failing  to  Keep  Main  Building  Open  in 
Winter — Absence  of  Complaint — Estoppel — Construction  of  Clause 
in  Lease — Guarantee-deposit  by  Tenants — Return  of — “InnP 

The  defendant,  the  owner  of  certain  hotel  properties,  on  the  14th  May, 
1927,  by  an  agreement  in  writing  leased  to  the  plaintiffs  these  prop- 
erties for  one  year  from  that  date.  The  properties  were  described 
in  the  agreement  as  the  “Brant  Inn,”  the  “Annex,”  and  the  “cot- 
tage and  garage.”  The  agreement  contained  the  following  clause; 
“It  is  further  understood  and  agreed  that  the  lessees  . . . . 

will  continually  conduct  and  carry  on  the  business  of  a high-class 
inn,  to  reasonably  meet  the  requirements  of  its  patronage,  and  will 
use  every  reasonable  means  to  secure  all  business  possible  for.  the 
success  of  the  business.”  As  a guarantee  for  the  performance  of  all 
conditions  of  the  lease,  the  plaintiffs  deposited  with  the  defendant 
$2,500.  At  the  conclusion  of  the  year,  the  plaintiffs  demanded  tlje 
return  of  the  $2,500,  alleging  that  all  conditions  had  been  duly  per- 
formed, and,  upon  the  defendant’s  refusal,  brought  this  action  for 
the  money.  The  defendant  set  up  as  a defence  a violation  of  the 
terms  of  the  lease  in  that  the  plaintiff  had  on  the  4th  December, 
1927,  closed  the  Brant  Inn,  ceasing  to  do  business,  and  the  building 
remained  closed  until  the  15th  March,  with  the  exception  of  three 
occasions  when  the  dance-hall  in  the  inn  was  opened  for  parties.  The 
plaintiffs  did  not  deny  the  closing  of  the  main  building,  but  alleged 
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that  the  Annex  was  kept  open  continuously,  while,  as  had  always 
been  the  custom,  the  main  building  was  closed  during  the  winter 
months.  The  defendant  did  not  during  the  term  complain  of  the 
closing  of  the  main  building,  and  in  a letter  to  the  plaintiffs  recog- 
nised that  he  expected  that  the  water-pipes  would  be  shut  off  and  the 
water  drained  in  the  main  building.  There  was  no  evidence  that 
the  defendant  lost  anything  by  the  closing;  — 

Held  (Fisher,  J.A.,  dissenting),  that  the  agreement  meant  the  keep- 
ing open  of  the  hotel  in  the  way  that  had  been  usual  and  as  the 
plaintiffs  actually  kept  it;  that  the  terms  of  the  lease  had  not  been 
violated;  and  the  plaintiffs  were  entitled  to  a return  of  the  money 
deposited. 

Qiiwre,  whether  the  “Annex’'’  was  an  “inn”  in  the  strict  sense  attached 
to  the  word  by  decisions  cited. 

Thompson  v.  Lacy  (1820),  3 B.  & Aid.  283,  referred  to. 

Per  Fisher,  J.A.: — The  defendant  was  not  estopped  by  his  conduct 
from  complaining,  and  was  entitled  upon  his  counterclaim  to  recover 
damages  such  as  might  reasonably  be  supposed  to  flow  from  a 
breach  of  the  contract,  and  to  an  accounting. 

An  appeal  by  the  defendant  from  the  judgment  of  McEvoy,  J., 
at  the  trial,  in  favour  of  the  plaintiffs  for  the  recovery  of  $2,795 
in  respect  of  a claim  for  the  retnrn  of  a deposit  made  in  connection 
with  the  leasing  of  Brant  Inn,  at  Burlington,  Ontario. 

March  13.  The  appeal  was  heard  by  Riddell^  Hasten,  Oede, 
and  Fishek,  JJ.A. 

Norman  Sommerville,  K.C.,  for  the  appellant,  argued  that,  the 
plaintiffs  having  failed  to  keep  the  Brant  Inn  open  as  a public- 
house,  the  defendant  suffered  damage  in  consequence  thereof. 
Under  the  terms  of  the  lease,  the  plaintiffs  should  have  kept  the 
main  building  open  continuously,  summer  and  winter. 

IT.  R.  Wadsworth,  K.C.,  for  the  plaintiffs,  respondents,  con- 
tended that  it  was  never  the  intention  of  the  parties  to  the  lease 
that  they,  the  respondents,  should  keep  open  the  Brant  Inn  (the 
main  building)  in  the  winter  season.  The  ^^Annex^’  was  kept 
open  in  the  winter.  Even  if  they  did  not  keep  open  the  main 
building  during  the  whole  season,  the  appellant  made  no  com- 
plaint, and  was  now  estopped. 

Sommerville,  K.C.,  in  reply,  contended  that  there  was  no 
estoppel  against  the  appellant.  He  was  away  in  Florida  from  the 
6th  January  till  March,  and  in  any  event  felt  that  he  was  pro- 
tected against  breaches  of  the  lease  hy  the  $2,500  in  his  possession. 

May  9.  Riddell,  J.A.  : — The  defendant  was  the  owner  of  the 
old  Brant  House  on  the  Hamilton-Toronto  highway,  and  conducted 
it  for  some  i^ears;  he  was  at  the  same  time  the  proprietor  of  a 
country  club  near  by  ; the  club-house  burning  down  in  1925, 
he  built  what  is  called  the  Brant  Inn  Annex — or,  briefly,  “the 
Annex’^ — this  being  a frame  building  used  chiefly  for  the 
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‘^4unch-trade.’^  The  old  Brant  House  burning  down,  he  built  a 
brick  and  veneer  structure  with  some  25  to  30  rooms,  etc. — a hotel- 
building, in  short.  This  had  a formal  opening,  though  not  com- 
plete, on  the  1st  Jul}^,  1926,  and  was  in  the  possession  of  one 
Eichardson,  who  remained  until  the  autumn  of  1926,  wdien  he 
^^unfortunately  left”  (as  the  defendant  puts  it)  ; then  one  Searer 
took  possession  in  November,  and  remained  in  until  April  or 
May,  1927.  The  former  Brant  House  had  been  kept  open  only  in 
the  summer  and  as  a summer-hotel,  while  the  Annex  was  kept 
open  during  the  winter. 

The  plaintiff  company,  through  its  officers,  entered  into  nego- 
tiations with  the  defendant  at  the  Annex,  the  main  building  being 
then  ^Tlosed  tight,”  to  be  opened  in  the  summer  like  any  other 
summer-hotel.  It  w'as  ’hr  sort  of  road-house  in  the  summer- 
time, catering  to  tourist  traffic  . . . and  in  the  evening  to  dances.” 
In  the  negotiations,  the  intention  of  the  company’s  representa- 
tives was  undoubtedly  to  keep  the  main  building  open  only  in  the 
summer,  and  in  the  winter  to  keep  the  Annev  open  for  such  cus- 
tom as  offered  itself,  ‘^‘^exactly  as  he  (Coleman)  had  done  before;” 
and  there  was  not  a word  said  as  to  the  times  the  main  building 
or  any  part  of  the  premises  should  be  kept  open;  Coleman  never 
mentioned  any  time,  and  the  particular  manner  of  running  the 
establishment  passed  sub  silentio. 

A lease  was  drawn  up  and  executed  of  the  whole  premises, 
“the  property  known  as  Brant  Inn,  Annex,  cottage  and  garage;” 
this  contained,  inter  alia,  a clause  as  follows  : — 

“It  is  further  understood  and  agreed  that  the  lessees  . . . will 
continually  conduct  and  carry  on  the  business  of  a high-class  inn, 
to  reasonably  meet  the  requirements  of  its  patronage,  and  will  use 
every  reasonable^  means  to  secure  all  business  possible  for  the 
snccess  of  the  business  . . .” 

There  are  other  provisions  in  the  lease  which  were  consid- 
ered at  the  trial;  but  all  questions  arising  from  the  other  clauses 
are  set  at  rest  by  the  judgment,  there  being  no  appeal  except  as  to 
the  effect  of  the  clause  set  out  above. 

As  a guarantee  for  the  performance  of  all  conditions,  the  lessees 
deposited  $2,500  wdth  the  defendant  under  the  following  clause : — 

“As  a guarantee  for  the  full  and  proper  performance  of  all 
conditions  of  this  lease,  the  lessees  agree  to  and  do  deposit  with 
the  lessor  the  sum  of  $2,500;  the  said  deposit  to  remain  in  full 
until  the  completion  of  this  lease;  after  all  the  conditions  of  the 
lease  have  been  complied  with  and  all  adjustments  properly  made 
and  all  trade-accounts  paid,  the  lessor  agrees  to  return  the  deposit 
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of  $2,500  to  the  lessees  with  interest  at  the  rate  of  6 per  cent,  per 
annum. 

The  company,  alleging  that  everything  had  been  done  to 
entitle  it  to  the  return  of  the  money,  demanded  it,  and,  on  this 
being  refused,  brought  action.  The  defendant  set  up  several 
alleged  violations  of  the  terms  of  the  lease,  the  only  one  of  im- 
portance here  being: — 

‘‘(c)  On  or  about  the  4th  December,  the  said  plaintiffs  abso- 
lutely closed  the  Brant  Inn,  main  building,  ceasing  to  do  business, 
and  the  said  building  remained  closed  until  the  15th  March,  with 
the  exception  of  several  parties  where  the  said  dance-hall  was 
rented  for  a nominal  sum  to  outside  parties.^^ 

This  is  the  real  question  before  us — the  plaintiff  company  not 
denying  the  closing  of  the  main  building,  but  claiming  that  this 
was  in  no  way  a violation  of  the  terms  of  the  clause  in  the  lease, 
copied  above,  their  statement  being,  ^Tt  had  been  the  custom  to 
keep  the  whole  business  open  in  the  summer-time  and  the  Annex 
open  in  the  winter-time’^ — *^That  was  our  intention  when  we  took 
the  lease” — ^^The  main  building  ...  we  closed  ...  as  a hotel”  and 
^^operated  the  Annex  as  he  (the  defendant)  had  done  previously” 
— ‘^^just  exactly  as  he  had  done  previously” — “in  the  winter-time 
we  did  exactly  what  he  had  done  before,  and  that  is  to  conduct  the 
Annex,  which  is  the  place  that  was  open  when  we  made  the  lease.” 
The  facts  are  not  denied  by  the  defendant,  but  he  claims  that, 
under  the  terms  of  the  lease,  it  was  the  duty  of  the  plaintiffs  to 
keep  the  main  building  open  continuously,  and  not  to  close  it  even 
during  the  winter,  when  it  could  be  conducted  only  at  a great 
loss,  Avhich  he,  himself,  when  running  the  place,  did  not  do. 

Of  course,  the  Court  does  not  make  a new  contract  for  the 
parties,  and  either  party  is  entitled  to  haye  the  Court  enforce  the 
contract  he  actually  made,  no  matter  if  it  Avill  cause  the  other 
party  serious  loss — the  Court  has  in  such  a case  nothing  to  do 
with  hardship,  actual  or  affected,  but  must  take  the  contract  as 
the  parties  made  it. 

And,  equally  of  course,  the  English  Courts  have  held  that 
“An  inn  . . . may  be  defined  to  be  a house  in  which  travellers, 
passengers,  wayfaring  men,  and  other  such  like  casual  guests  are 
accommodated  Avith  victuals  and  lodgings  and  Avhatever  they  rea- 
sonably desire  for  themselves  and  their  horses  at  a reasonable 
price  Avhile  on  their  Avay vide  Rex  x.  Luellin  (1761),  12  Mod. 
455;  Thompson  v.  Lacy  (1820),  3 B.  & Aid.  283;  Burn’s  Justice, 
A”ol.  1,  Alelioibse.  A refreshment-bar,  structurally  severed,  though 
part  of  a duly  licensed  premises,  is  not  an  inn:  Regina  v.  Rymer 
(1877),  46  L.J.M.C.  108,  2 Q.B.D.  136;  S'fmuss  v.  County  Hotel 
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and  Wine  Co.  (1883),  53  L.J.Q.B.  25,  12  Q.B.D.  27;  nor  is  an 
ordinary  coffee-house:  Doe  d.  Pitt  v.  Laming  (1814),  4 Camp. 
77;  nor  a restaurant:  Ultzen  v.  Nicols,  [1894]  1 Q.B.  92,  63 
L.J.Q.B.  289,  70  L.T.R.  140,  42  W.R.  58;  nor  is  a boarding- 
house: Dansey  v.  Richardson  (1854),  23  L.J.Q.B.  217,  3 E.  & B. 
144;  Stroud^s  Judicial  Dictionary,  2nd  ed.  (1903),  vol.  2,  p.  978, 
sul  voc.  ^Jnn.'’^  But  the  meaning  of  words  varies  according  to 
circumstances  — e.g.,  few  if  any  inns  in  Toronto  (excepting 
‘farmers’  taverns^’  and  the  like)  will  now  furnish  accommodation 
for  horses ; and,  while  it  must  be  admitted  that  the  Annex  was  not 
an  inn  in  the  strict  sense  attached  to  the  word  in  the  decisions,  it 
may,  and  I think  should,  be  held  that  there  was  no  breach  of  the 
argeement  by  the  plaintiffs. 

That  the  plaintiffs  thought  the  language  employed  in  the  clause 
in  question  meant  a keeping  open  as  Coleman  had  been  in  the 
habit  of  keeping  it  open  is  manifest;  the  defendant  does  not  give 
any  evidence  suggesting  that  he  had  any  different  idea  of  the 
meaning  of  the  clause;  and  subsequent  conduct  on  his  part  lends 
strong  support  to  the  view  that  he  attached  the  same  meaning 
to  the  clause  as  the  plaintiffs  did. 

After  the  closing  down  of  the  main  building  to  the  knowledge 
of  the  defendant — he  lived  but  a third  of  a mile  away — the  de- 
fendant made  no  complaint  of  this;  ^^he  never  at  any  time  com- 
plained to  us,  or  asked  us  to  keep  the  main  inn  open  through 
the  winter-season,  until  long  after  . . says  the  witness,  and 
this  is  not  contradicted.  Moreover,  the  defendant  writes  on  the 
4th  January  : ‘^T  regret  I feel  it  necessary  ...  to  write  you  re- 
garding the  care  of  the  Brant  Inn.  After  all  the  caution  I tried 
to  impress  on  your  representative  Cliff  regarding  the  turning  off 
and  draining  out  of  the  plant  in  frosty  weather,  the  pipes  froze 
badly  previous' to  the  New  A^ear’s  party  and  cost  considerable  to 
repair.  After  this  experience  it  was  again  impressed  on  Ernie 
(^a  sort  of  supervisor’)  to  keep  fire  in  the  building  until  the 
pipes  were  drained  . . Of  this  letter  the  learned  trial  Judge 
most  justifiably  says  that  it  ‘’Recognises  that  it  was  expected  that 
they  (the  pipes)  would  be  shut  off  and  the  water  drained.” 

We  fail  utterly  to  find  any  complaint  by  the  defendant  of  the 
closing  of  the  main  building;  but  everything  indicates  that  what 
he  expected  and  was  providing  for  in  the  lease  was  that  the  whole 
undertaking  would  be  carried  on  in  the  accustomed  way,  and  not 
that  the  main  building  would  be  used  differently  from  the  way 
he  had  used  it  himself.  To  my  mind,  it  would  be  extraordinary 
if  the  proprietor  of  a “summer-hotel”  should  think  of  its  being 
kept  open  during  the  winter;  and  I can  come  to  no  other  conclu- 
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sion  upon  the  evidence  here  than  that  the  agreement  meant  the 
keeping  open  of  the  hotel  as  had  been  usual  and  as  the  plaintiffs 
actually  did  keep  it. 

In  this  view,  we  need  not  consider  how  far  the  case  of  Thomp- 
son V.  Lacy,  3 B.  & Aid.  283,  modifies  the  conception  of  the  legal 
meaning  of  ^hnn’^ — it  would  seem  from  that  case  that  a coffee- 
house, where  beds  as  well  as  provisions  are  provided,  is  an  inn  ; 
and  in  the  present  case  the  defendant  himself  speaks  of  the  Annex 
as  having  beds. 

Moreover,  there  is  no  evidence  that  he  lost  anything  by  the 
closing  of  the  main  building. 

On  all  grounds,  I think  this  appeal  must  be  dismissed  with 
costs. 

Masten,  J.A.  : — In  this  case  I agree  in  the  conclusion  reached 
by  my  brother  Riddell,  dismissing  the  appeal.  I found  my  opinion 
on  the  view  that  the  evidence  fails  to  disclose  that  the  business 
was  not  carried  on  so  as  ^To  reasonably  meet  the  requirements  of  its 
patronage,”  after  the  3rd  December,  which  is  the  period  complained 
of.  In  my  opinion,  the  defendant  was  bound  to  prove  by  admis- 
sible evidence  a clear  breach  by  the  plaintiff  of  this  term  of  the 
lease,  and  this  I think  he  has  failed  to  do. 

Cede,  J.A.,  agreed  with  Riddell,  J.A. 

Fishee,  J.A. : — The  defendant,  being  the  owner  of  certain 
hotel  properties  situate  at  Burlington,  Ontario,  on  the  Toronto- 
Hamilton  Highway,  on  the  14th  May,  1J27,  entered  into  an  agree- 
ment in  writing  with  the  plaintiffs  to  lease  these  properties  to 
them  for  a period  of  one  year  from  the  14th  May,  1927.  These 
properties  are  described  in  the  agreement  as  the  ^^Brant  Inn,”  the 
“Annex,”  and  the  cottage  and  garage.  The  plaintiffs  operated  the 
Brant  Inn  until  the  3rd  December,  1927,  only;  and,  after  the 
expiration  of  the  year,  demanded  a return  of  $2,500,  being  the 
amount  deposited  with  the  defendant  as  a guarantee  for  the  due 
fulfilment  of  the  conditions  of  the  lease;  and,  upon  the  defendant’s 
refusal,  this  action  followed,  and  judgment  was  given  in  favour  of 
the  plaintiffs  and  the  defendant’s  counterclaim  was  dismissed.  The 
defendant  now  appeals. 

By  the  agreement  or  lease  the  rents  were  to  be  paid  on  gross 
percentage  of  the  receipts  only.  The  clause  reads : — 

“Beginning  from  November  14th,  1927,  and  continuing  until 
May  14th,  1928,  the  rental  shall  be  10  per  cent,  of  the  gross  re- 
ceipts, providing  the  gross  receipts  for  the  preceding  6 months 
shall  total  approximately  $7,400;  should  such  receipts  have  been 
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less  than  approximately  $7,500  for  such  6 months,  the  rental  for 
the  period  from  November  14th,  1927,  to  May  14th,  1928,  shall  be 
121/2  per  cent,  of  the  gross  receipts.” 

The  other  clauses  in  the  agreement  that  are  of  importance  on 
this  appeal  are  : — 

It  is  understood  and  agreed  that  the  inn,  annex,  and  cottage 
shall  be  furnished  and  equipped  with  suitable  furnishings  and 
utensils,  practically  new  and  in  good  condition,  anything  further 
that  is  reasonably  necessary  to  meet  the  requirements  of  the  busi- 
ness shall  be  approved  by  the  lessor  on  request.” 

^*^The  lessor  agrees  to  install  at  once  a buzzer  signal  and  tele- 
phone system  in  each  of  the  bedrooms  and  private  dining-rooms 
in  the  inn  and  annex.” 

^Tt  is  further  understood  and  agreed  that  the  lessees  . . . 

will  continually  conduct  and  carry  on  the  business  of  a high-class 
inn  to  reasonably  meet  the  requirements  of  its  patronage  and  will 
use  every  reasonable  means  to  secure  all  business  possible  for  the 
success  of  the  business.” 

Then  comes  the  guarantee  clause,  which  reads : — 

‘L\s  a guarantee  for  the  full  and  proper  performance  of  all 
conditions  of  this  lease,  the  lessees  agree  to  and  do  deposit  with 
the  lessor  the  sum  of  $2,500 — the  said  deposit  to  remain  in  full 
until  the  completion  of  this  lease ; after  all  the  conditions  of  the 
lease  have  been  complied  with  and  all  adjustments  made  and  all 
trade-accounts  paid,  the  lessor  agrees  to  return  the  deposit  of 
$2,500  to  the  lessees  with  interest  at  the  rate  of  6 per  cent.” 

The  main  contention  of  the  appellant  is,  that,  the  plaintiffs 
having  failed  to  keep  the  ^^Brant  Inn”  open  as  a public-house,  he 
suffered  damage  in  consequence,  and,  in  addition,  he  counter- 
claims for  $2,4)00,  being  the  extent  of  his  damage  for  the  closing 
of  the  hotel  proper,  $1,600  for  shortages  in  the  inventory,  $588.20 
for  repairs  to  the  heating  and  plumbing  and  water-rates  and  for 
various  other  items,  and  also  $1,000  as  a further  sum  for  his  per- 
centages on  various  items  not  entered  in  the  books,  as  required  by 
the  terms  of  the  agreement. 

There  is  no  serious  complaint  by  the  defendant  that  the  hotel 
properties  were  not  properly  operated  and  conducted  up  to  the 
3rd  December,  1927. 

For  the  plaintiffs  (respondents)  it  is  contended  that  it  was 
never  understood,  nor  was  it  the  intention,  that  they  should  keep 
open  the  Brant  Inn  excepting  for  the  duration  of  the  summer- 
season,  and  during  that  period  they  operated  the  hotel  properties 
according  to  the  terms  and  meaning  of  the  lease,  and  that,  even  if 
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they  did  not  keep  the  Brant  Inn  open  during  the  whole  season,  the 
defendant  raised  no  objection  and  is  now  estopped. 

It  will  be  noted  that  there  is  nothing  in  the  lease  separating 
the  operation  of  the  “Brant  Inn’’  from  the  operation  of  the 
“Annex.” 

The  questions  for  determination  are:  (a)  the  construction  of 
the  agreement  or  lease;  (b)  was  there  a breach?  and,  if  so,  (c) 
what  is  the  true  measure  of  damages  for  the  breach? 

If  the  true  meaning  of  the  agreement  or  lease  is  that  the  Brant 
Inn  was  to  be  kept  open  only  during  the  season,  the  respondents 
must  succeed,  and  if  on  the  other  hand  all  the  provisions  of  the 
agreement  are  binding  and  there  has  been  no  estoppel,  the  appel- 
lant must  succeed. 

The  learned  trial  Judge  was  of  the  opinion  that  the  defendant 
never  expected  the  “Brant  Inn,”  being  the  main  building  of  the 
hotel,  to  be  operated  and  kept  open  during  the  winter  as  well  as 
the  summer  months,  and  it  was  always  the  intention  that,  if  the 
plaintiffs  operated  the  hotel  reasonably,  as  was  done  in  the  year 
previous  by  the  defendant,  and  in  the  subsequent  year,  the  plain- 
tiffs must  be  held  to  have  satisfied  the  terms  of  the  agreement  as 
executed,  and  to  be  entitled  to  recover  the  deposit. 

With  respect,  I am  unable  to  agree  with  the  learned  trial  Judge. 

A brief  summary  of  the  facts  will  assist  in  a better  understand- 
ing of  the  questions  we  are  called  upon  to  decide.  In  1926,  a 
building  known  as  the  “Old  Brant  Inn”  had  been  destroyed  by 
fire,  and  in  its  place  the  defendant  erected  a large  brick  veneer 
hotel  or  inn,  containing  25  to  30  bedroomis,  all  of  which  were 
furnished,  12  baths,  a large  dining-room,  and  a dance-hall,  and 
in  the  building  was  installed  a heating  plant.  The  “Annex”  to 
this  building  was  used  for  lunches  and  soft  drinks  only.  The 
hotel  is  distant  about  6 miles  from  Hamilton,  with  a population 
of  upwards  of  125,000,  and  30  miles  from  Toronto,  with  a popu- 
lation of  about  800,000,  and  in  addition  there  are  many  large 
towns  situate  on  the  highway  between  Toronto  and  the  hotel  from 
which  to  draw  day  and  night  trade.  Upon  the  highway  passing 
the  properties  there  are  many  local  and  through  busses,  continu- 
ously carrying  passengers,  including  busses  coming  from  the 
Niagara  border  of  the  United  States.  The  property  has  an  attrac- 
tive and  valuable  situation,  and  cannot  or  should  not  be  classed 
with  what  are  known  as  “summer-hotels,’^  such  as  are  to  be  found 
in  such  places  as  Muskoka  and  the  Georgian  Bay ; but  on  the  con- 
trary, has  a combined  summer  and  winter  location. 

In  October,  1927,  the  profits  were  falling  as  trade  was  slacken- 
ing, and  the  plaintiffs,  becoming  apprehensive  about  losses  which 
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■might  occur  if  the  hotel  was  operated  during  the  winter  months, 
entered  into  negotiations  with  the  defendant  to  see  if  some  arrange- 
ment could  not  be  made  to  overcome  the  anticipated  loss.  The 
defendant  states  that  he  agreed  that,  if  the  plaintiffs  operated  ^‘^The 
Brant  IniW  two  nights  a week,  Fridays  and  Saturdays,  and  holi- 
days, until  the  end  of  the  term,  he  would  be  satisfied. 

That  the  plaintiffs  did  intend  to  operate  the  ‘^Brant  Inn^’  on 
the  terms  arranged  is  manifest  from  the  production  of  two  ex- 
hibits ('9  and  10).  These  exhibits  are  copies  of  advertisements 
informing  the  public  that  the  ‘"‘^Brant  Inn’’  would  be  open  for 
dancing  every  Friday  and  Saturday  ^^all  winter,”  and  that  dinner 
would  be  served  on  Sundays. 

This  lease  was  prepared  by  a solicitor  and  entered  into  by  keen 
business  men  and  admits  of  no  ambiguity  whatever;  and,  unless 
it  can  be  discovered  in  the  evidence  that  the  defendant  released  the 
plaintiffs  from  what  the  lease  stands  for,  no  Court  would  be  justi- 
fied in  ignoring  its  terms. 

It  will  be  observed  that  the  lease  provides  ^Tor  the  term  of 
one  year  beginning  the  14th  day  of  May,  1927;”  that  the  gross 
profits  differ  for  two  distinct  6-months  periods;  that  there  is  a 
covenant  tliat  the  plaintiffs  ^hvill  continnobTly  conduct  and  carry 
on  the  business  of  a high-class  inn,  to  reasonably  meet  the  require- 
ments of  its  patronage,  and  will  use  every  reasonable  means  to 
secure  all  business  possible  for  the  success  of  the  business;”  that 
the  defendant  had  agreed  to  install  ^^a  buzzer  signal  and  a tele- 
phone system  in  each  of  the  bedrooms ;”  that  the  last  clause  of  the 
agreement  provides  that  should  the  lessor  be  the  owner  of  the 
property  at  the  expiration  of  the  lease,  the  plaintiffs  were  to  have 
the  first  refusal  for  a rental. 

It  is  difficult  to  understand,  if  the  “Brant  Inn”  was  to  be 
closed  at  the  end  of  the  season  or  6 months,  why  that  was  not 
inserted  in  the  agreement  instead  of  a one-year  term,  and,  if  the 
operation  was  for  only  the  season  or  6 months,  why  the  lease 
provides  for  a different  percentage  of  gross  profits  for  one-half 
of  the  year  as  contrasted  with  the  other,  and  why  the  agreement 
provides  for  a “continuous  conduct  of  the  business,”  and  again, 
according  to  the  last  clause  of  the  lease,  the  plaintiffs  were  to  be 
entitled  to  negotiate  for  a renewal  “at  the  expiration  of  the  lease.” 
Then  again,  in  the  plaintiffs’  letter  to  the  defendant  of  the  3rd 
October,  1927  (exhibit  11),  which  was  written  in  connection  with 
some  statement  of  expenditures,  they  use  these  words : “So  that 

we  can  adjust  your  account  to  date,  and  formulate  our  policy  for 
the  latance  of  the  lease.”  And  if  for  only  a season  or  6 months, 
what  possible  explanation  is  there  for  the  plaintiffs  retaining  the 


LXV.] 


OXTAEIO  LAW  REPORTS. 


471 


keys  and  possession  until  the  end  of  the  term?  The  only  answer 
that  I can  see,  in  view  of  the  foregoing,  and  the  construction  of 
the  plain  wording  of  the  lease,  is,  that  the  whole  property  was  to 
be  operated  throughout  the  year.  The  defendant  had  gone  to  great 
expense  in  erecting  the  Brant  Inn,  furnishing  many  bedrooms  and 
baths,  and  installing  a heating  plant  (which  one  would  naturally 
infer  was  for  the  winter  months),  and  I think  it  was  because  of 
all  these  facts  that  the  lease  was  made  for  the  whole  year,  and 
that  the  intention  was  that  the  Brant  Inn  was  to  be  kept  open 
during  the  winter-season.  It  may  be  quite  true  that  during  the 
late  autumn  and  winter  months  there  might  'be  only  a few  guests ; 
but,  owing  to  the  peculiar  situation  of  the  hotel  and  its  equipment, 
the  defendant  had  every  reason  to  believe  that  under  proper  man- 
agement a reasonable  wintePs  trade  could  be  cultivated. 

The  undisputed  facts  are  that  the  plaintiffs  did  not  operate  the 
Brant  Inn  after  the  3rd  December,  1928,  except  on  three  occasions, 
namel}^  Xew  YeaPs  Eve,  at  which  540  people  were  present,  a Valen- 
tine party  at  which  318  people  were  present,  and  the  St.  Patricks 
dance  at  which  274  were  present,  and  other  than  on  these  occa- 
sions there  was  no  heating,  no  advertising  or  publicity,  and  by 
reason  thereof  a violation  by  the  lessees  of  the  term  that  they 
^Vill  continue  to  conduct  and  carry  on  the  business  of  a high-class 
inn  to  reasonably  meet  the  requirements  of  its  patronage,  and  will 
use  every  reasonable  means  to  secure  all  business  possible  for  the 
success  of  the  business.” 

The  trial  Judge  seemed  to  think  that  the  plaintiffs  had  satis- 
fied the  terms  of  the  lease  because  they  operated  the  property  as  it 
was  operated  the  previous  year  and  a subsequent  year.  What  was 
done  the  previous  year  has  nothing  to  do  with  what  the  plaintiffs 
had  agreed  to  under  the  existing  lease,  and  it  must  not  be  for- 
gotten that  in  the  previous  year  the  main  building  had  not  been 
fully  completed,  and  as  to  the  subsequent  year  the  best  evidence 
that  the  main  building  could  be  operated  successfully  during  the 
winter  season  is  that  'between  the  15th  December,  1928,  and  the 
15th  March,  19'29,  the  receipts  amounted  to  over  $16,000. 

The  lease  must  be  read  as  a whole,  and,  if  the  covenant  ‘‘will 
continuously  carry  on  a high-class  inn,”  etc.,  is  read  in  connection 
with  that  part  of  the  lease  which  provides  for  a different  scale  of 
gross  profits  for  a 6-months  period,  as  contrasted  with  the  other  6 
months,  how  would  it  be  possible  for  the  plaintiffs  to  take  care  of 
the  patronage,  etc.,  with  the  hotel  closed  ? 

To  me  it  is  a monstrous  proposition  to  advance,  that  lessees, 
after  having  deliberately  entered  into  a binding  contract  for  one 
year,  and  after  the  best  paying  part  of  the  year  had  gone  in  which 
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they  made  considerable  profits,  and  believing  that  they  would  lose 
■money  if  they  continued  to  the  end  of  the  term,  or  because  they 
were  disappointed  in  not  securing  a renewal  of  the  lease,  could,  at 
will,  thrust  aside  their  obligations  under  the  lease  and  the  subse- 
quent arrangements  made  or  attempted  to  be  made  in  ease  of  their 
obligations,  and  not  be  answerable  for  their  conduct.  It  might 
just  as  well  be  argued  that  the  defendant  was  entitled  to  say  to 
the  plaintiffs  after  the  6-months  period  had  expired,  ^'The  inten- 
tion was  only  to  operate  for  6 months,  and  I now  demand  posses- 
sion and  you  must  get  out.”  Would  not  the  plaintiffs,  in  such 
circumstances,  be  justified  in  saying,  ‘AVe  have  a contract  with 
you  for  one  year  and  we  will  not  give  it  up  ?” 

If  the  plaintiffs  were  bound — as  I hold  they  were — for  one 
yearns  operation  of  the  whole  property,  they  failed,  and  if  they 
were  bound  under  the  subsequent  arrangement  for  two  nights  and 
holidays,  they  failed  in  that  also,  and  I can  see  no  escape  from  the 
conclusion  that  the  appellant  must  succeed. 


It  was  argued  by  the  plaintiffs  that,  because  the  defendant 
agreed  in  October,  1927,  to  the  ‘‘Brant  Inn”  being  closed  during 
the  remainder  of  the  term  excepting  for  two  nights  a week  and 
holidays,  the  defendant  is  not  entitled  to  an  enforcement  of  the 
covenant  for  the  whole  year’s  operation.  That  contention  is,  I 
think,  met  by  the  fact — about  which  there  is  no  contradiction  in 
the  evidence — that  the  defendant  agreed  to  the  change  in  the 
terms  of  the  lease  only  in  consideration  of  the  plaintiffs  living  up 
to  the  two  nights  and  holidays,  which  they  failed  to  do.  It  was 
also  argued  that  the  defendant  did  not  protest  against  the  closing 
down  and  that  his  only  objection  was  that  the  plaintiffs  were  to  be 
careful  to  draw  off  the  water  and  protect  the  heating  plant  (see 
letter  of  the  4th  January,  1928,  from  the  defendant  to  the  plain- 
tiffs), but  it  must  not  be  forgotten  that  this  letter  was  written 
shortly  after  the  defendant  had  agreed  to  the  plaintiffs  operating 
for  two  days  and  holidays,  and  it  was  as  to  the  intervals  between 
these  two  days  and  the  holidays  that  the  defendant  was  concerned 
as  to  what  might  happen  if  the  plant  was  not  properly  drained. 
The  letter  opens  in  these  words : ‘T  regret  I feel  it  necessary  in 
your  interests,  as  well  as  my  own,  to  write  you  regarding  the  care 
of  the  Brant  Inn ;”  and,  later  on,  the  defendant  notifies  the  plain- 
tiffs that  he  is  about  to  leave  for  Florida.  At  this  time  the  plain- 
tiffs had  not  notified  the  defendant  that  they  intended  to  ignore 
their  verbal  agreement  with  him  and  to  close  down  permanently. 
The  evidence  is  that  the  defendant  was  absent  in  Florida  from  the 
6th  January  until  the  March  following,  and  knew  nothing  what- 
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ever  as  to  how  the  Brant  Inn  was  being  operated  during  that 
period. 

The  defendant  knew  that  he  was  entitled  to  use  the  $2,500 
deposited  with  him  as  a.  guarantee  against  any  damage  he  might 
suffer  from  tlie  non-fulhlment  of  the  terms  of  the  lease,  and  I do 
not  see  that  the  defendant  Avas  called  upon,  even  if  he  happened 
to  be  on  or  about  the  property  oft  and  on,  to  make  complaints  about 
the  plaintiffs’  conduct  in  the  operation  of  the  hotel.  That  was  the 
plaintiffs’  own  business,  and  they  were  supposed  to  know  their 
business  and  Avhat  the  terms  of  the  lease  and  the  subsequent 
arrangements  called  for;  and  for  all  the  defendant  knew  it  might 
be  that  the  plaintiffs  were,  by  closing  down,  willing  to  sacrifice 
the  $2,500,  rather  than  submit  themselves  to  what  might  be  a 
greater  loss  if  they  Avere  to  operate  the  Brant  Inn  until  the  end  of 
the  year.  I cannot  see,  under  these  circumstances,  wherein  the 
defendant,  by  his  conduct,  is  estopped  from  now  complaining. 

The  only  remaining  question  is  as  to  the  damages,  Avhich  I take 
it  are  those  that  may  reasonably  be  supposed  to  flow  from  a 
breach  of  the  contract. 

In  Findlay  y.  Howard  (1919),  58  Can.  S.C.R.  516,  it  was  held 
that  in  an  action  for  damages  for  loss  of  future  profits  arising 
out  of  a Avrongful  breach  of  partnership  contract,  events  which 
happened  between  the  date  of  the  commission  of  the  wrong  and 
the  time  of  the  trial  must  be  taken  into  account  in  estimating  the 
loss  for  which  the  plaintiff  is  entitled  to  compensation  and  in 
determining  what  actually  was  the  value  of  the  contract  to  him  at 
the  date  of  the  breach.  Mignault,  J.,  at  p.  544,  said:  ^A\^here 

future  damages  are  claimed,  future  conditions  must  necessarily  be 
considered,  and  Avhat  better  evidence  of  conditions,  Avhich  were  in 
the  future  at  the  date  of  the  breach,  can  be  made  than  by  shewing, 
at  the  date  of  the  trial,  Avhat  has  actually  occurred  since  the  breach 
of  contract?” 

Haack  v.  Martin,  [1927]  S.C.R.  413,  was  a case  Avhere  a de- 
fendant had  been  evicted  by  the  landlord  and  sued  for  damages, 
including  loss  of  probable  profits.  Evidence  of  profits  by  new 
tenants  in  the  succeeding  year  Avas  accepted  by  the  Court  as  the 
basis  of  a judgment  in  favour  of  the  plaintiff.  Rinfret,  J.,  at  p. 
418,  in  affirming  the  judgment,  stated  that  in  estimating  the  loss 
or  damage  the  best  evidence  is  to  be  found  in  the  eA^ents  Avhich 
happened  betAveen  the  date  of  the  breach  of  the  contract  and  the 
date  of  the  trial. 

For  breach  of  contract  resulting  in  loss  of  publicity  and  for 
possible  loss  of  business,  see  Marcus  v.  Myers  and  Dari'S  (1895), 
11  Times  L.R.  327 ; Marhe  y.  George  Edwardes  {Daly's  Theatre) 
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Ltd.,  [1'928]  1 K.B.  271,  273;  and  Turpin  v.  Victoria  Palace  Ltd., 
[1918]  2 K.B.  539,  545,  where  McCardie,  J.,  says:  ‘T  can  see  no 
reason  at  all  in  law  to  prevent  a plaintiff,  if  the  contract  and  cir- 
cumstances be  appropriate,  from  securing  damages  for  the  loss  of 
advantageous  publicity  caused  by  the  defendant’s  breach  of  con- 
tract.” 

See  also  Antoniou  v.  Arnett  (1922),  65  D.L.R.  661;  Mayne 
on  Damages,  9th  ed.,  pp.  11  and  12,  where  it  is  stated  that  dam- 
ages as  to  the  future  should  be  based  upon  the  assumption  not  of 
unusual  but  of  normal  conditions,  as  they  have  existed  up  to  the 
time  of  the  breach. 

In  my  opinion  there  is  sufficient  evidence  establishing  that  the 
defendant  is  entitled  to  damages  arising  from  and  after  the  3rd 
December,  1928,  and  up  to  the  15th  March,  1929,  and  for  the 
ascertainment  thereof  the  defendant  is  entitled  to  a reference  to 
the  proper  officer  to  investigate  and  report,  and  in  addition  the 
defendant  is  entitled  to  have  an  accounting  of  the  percentages 
accruing  from  every  source  pertaining  to  the  business  of  the 
Brant  Inn,  the  Annex,  cottage  and  garage,  and  including  the  per- 
centages of  the  Kew  Year,  St.  Valentine,  and  St.  Patrick  parties. 

The  appeal  should  be  allowed  with  costs,  and  a reference  direc- 
ted to  the  proper  officer  to  ascertain  the  amount  due,  and  for  a 
report. 

Appeal  dismissed  (Fisher,  J.A.,  dissenting) . 


[APPELLATE  DIVISION.] 

Ralph  v.  Kirkpatrick. 

Costs — Third  Party  Proceedings — Discretion  of  Court — Appeal — Judi- 
cature Act,  sec.  77(1). 

Under  sec.  77(1)  of  the  Judicature  Aot,  the  Court  has  full  power  and 
discretion  to  deal  with  the  costs  of  third  party  proceedings. 

At  the  trial  of  an  action  for  damages  for  injury  to  the  plaintiff’s 
motor-vehicle  by  the  negligence  of  the  defendant,  judgment  was 
given  against  the  defendant  for  $300  and  for  the  defendant  against  a 
third  party  for  recovery  over  of  that  sum,  the  third  party  in  its 
pleading  admitting  that,  if  the  defendant  was  liable  to  the  plaintiff, 
it  (the  third  party)  was  liable  over  to  the  defendant.  An  appeal  by 
the  defendant  from  the  judgment  against  him  was  allowed  and  the 
action  dismissed.  The  third  party  did  not  appear  at  the  hearing 
of  the  appeal,  and  no  claim  was  made  by  it  for  costs  against  the 
defendant:  — 

Held,  that  the  third  party  proceedings  were  not  warranted,  and  the  de- 
fendant ought  not  to  recover  from  the  plaintiff  any  costs  thereby 
occasioned. 

Wood  V.  Brown  (1907),  10  O.W.R.  178,  and  Smith  v.  City  of  Welland 
(1921),  50  O.L.R.  252,  approved. 

The  judgment  against  the  third  party  for  indemnity  over  was  vacated. 
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An  appeal  by  the  defendant  from  the  judgment  of  the  County 
Court  of  the  County  of  York  in  favour  of  the  plaintiff  for  the 
recovery  of  $300  damages  from  the  defendant  for  injury  to  the 
plaintiff’s  motor-vehicle  resulting  from  a collision  upon  a high- 
way with  the  defendant’s  motor-vehicle^  and  in  favour  of  the 
defendant  against  the  Empire  Garage,  brought  in  as  a third  party, 
for  the  same  amount. 

March  26.  The  appeal  was  heard  by  Riddell,  Hasten,  Orde, 
and  Fisher,  JJ.A. 

T.  N.  Phelan,  K.C.,  for  the  appellant. 

J.  11'.  Bicknell,  for  the  plaintiff,  respondent. 

The  third  party  did  not  appear  and  was  not  represented  upon 
the  appeal. 

The  Court  at  the  hearing  allowed  the  defendant’s  appeal  and 
dismissed  the  action  with  costs  to  be  paid  by  the  plaintiff ; 
reserving  judgment  as  to  the  costs  in  connection  with  the  third 
party  proceedings. 

May  9.  The  judgment  of  the  Court  upon  this  question  of  costs 
was  read  by  Hasten,  J.A.  : — This  was  an  appeal  by  the  defendant 
from  the  judgment  of  the  County  Court  of  York,  dated  the  2nd 
Januar}',  1930.  The  action  was  brought  by  the  plaintiff  to  recover 
damages  for  injury  to  his  automobile  resulting  from  a collision 
with  an  automobile  owned  by  the  defendant.  The  automobile 
of  the  defendant  was  garaged  at  the  garage  of  the  third  party, 
and  was,  without  the  defendant’s  concurrence  or  assent,  taken 
out  of  the  garage  by  an  employee  of  the  third  party,  and  it  was 
while  the  car  was  being  driven  by  this  employee  of  the  third 
party  that  the  accident  occurred  which  gave  rise  to  this  action. 

The  County  Court  Judge  found  the  defendant  liable  and 
awarded  $300  damages  against  him  and  directed  that  he  should 
recover  over  against  the  third  party  the  amount  so  found  due  by 
him  to  the  plaintiff. 

The  defendant  having  appealed  to  this  Court,  his  appeal  was 
allowed  and  the  action  against  him  was  dismissed  with  costs  to  be 
paid  by  the  plaintiff.  The  disposition  of  the  costs  in  connection 
with  the  third  party  proceedings  was  reserved. 

The  third  party  not  having  appeared  on  the  appeal  before  us, 
there  is  no  claim  on  the  part  of  the  third  party  against  the  plain- 
tiff for  costs,  and  that  need  not  be  considered.  The  only  question 
that  really  remains  open  is,  whether  the  defendant  should  recover 
against  the  plaintiff  his  costs  of  the  bringing  in  of  the  third  party 
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and  of  the  third  party  proceedings  so  far  as  the  defendant’s  costs 
have  been  thereby  increased. 

We  are  referred  to  the  case  of  Russell  v.  Eddy  (1903),  5 O.L.R. 
379.  That  case  was  founded  on  the  provisions  of  Rule  214  as  it 
then  existed,-  but  which  appears  in  the  various  amendments  and 
consolidations  of  the  rules  to  have  dropped  out  of  existence.  How- 
Masten,  J.A.  ever,  under  sec.  77  of  the  Judicature  Act,  1 think  that  the  Court 
has  full  power  to  deal  with  the  costs  in  question.  The  first  sub- 
section of  sec.  77  reads  as  follows : — 

^‘Subject  to  the  express  provisions  of  any  statute,  the  costs  of 
and  incidental  to  all  'proceedings  . . . shall  be  in  the  discre- 

tion of  the  Court  or  Judge,  and  the  Court  or  Judge  shall  have  full 
power  to  determine  by  whom  and  to  what  extent  the  costs  shall 
be  paid.” 

These  words,  in  my  opinion,  afford  ample  authority  for  dealing 
with  the  costs  in  relation  to  these  third  party  proceedings  as  the 
Court  may  see  fit  in  the  exercise  of  a judicial  discretion. 

Lmder  the  English  practice  a failing  plaintiff  will  not 
ordinarily  be  ordered  to  pay  the  costs  of  the  third  party : Witham 
V.  Vane  (1883),  32  W.R.  617;  Williams  v.  South-Eastern  Railiuay 
Co.  (1878),  26  W.R.  3i52.  Where  the  plaintiff’s  claim  against  the 
defendant  failed,  so  that  it  became  unnecessary  to  decide  the 
question  of  the  liability  to  indemnify,  the  third  parties  were  re- 
fused their  costs:  In  re  Salmon  (1889),  42  Ch.  D.  J51,  359. 

In  the  present  case  it  is  of  importance  to  observe  that  the  third 
party,  in  delivering  its  pleading,  admits  that,  if  the  defendant  is 
liable  for  damages  claimed  by  the  plaintiff  in  the  statement  of 
claim,  it  is  liable  to  the  defendant  therefor. 

In  Smith  v.  City  of  Welland  (1921),  50  O.L.R.  252,  the  plain- 
tiff’s action  was  dismissed,  and  Orde,  J.,  as  trial  Judge,  says 

(p.  260) 

^^There  being  no  liability  on  the  part  of  the  defendants  for 
which  they  can  claim  indemnity  against  the  third  party,  the  de- 
fendants’ claim  against  the  third  party  will  be  formally  dismissed, 
and  as,  in  the  result,  the  defendants,  having  a complete  defence 
against  the  plaintiffs,  need  not  have  joined  the  third  party,  I think 
he  is  entitled  to  his  costs  against  the  defendants.” 

In  the  present  case,  no  claim  has  been  or  could  now  be  put  for- 
ward by  the  third  party  against  the  defendant  for  costs,  and, 
following  the  principle  of  the  case  last  cited,  and  also  approving 
the  discretion  exercised  by  Britton,  J.,  in  the  case  of  Wood  v. 
Brown  (1907),  10  O.W.R.  178,  I think  that,  in  the  circumstances, 
the  third  party  proceedings  were  not  warranted,  and  tliat  the 
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defendant  onght  not  to  receive  from  the  plaintiff  any  costs  thereby 
occasioned. 

All  steps  appear  to  have  been  taken  in  forgetfulness  or  igno- 
rance of  the  recent  amendment  of  the  Highway  Traffic  Act  in  1929, 
by  19  Geo.  V.  ch.  68,  sec.  9.* 

The  certificate  embodying  the  order  of  this  Court  should  make 
it  plain  that  the  judgment  against  the  third  party  for  indemnity 
over  is  vacated. 

Order  accordingly. 


[APPELLATE  DIVISION.] 

Gauley  V.  Caistadian  Pacific  Railway  Co. 

Biekett  V.  Canadian  Pacific  Railway  Co. 

'Negligence — Railioay — Motor-vehicle  Struck  dy  Train  at  Level  High- 
ivay  Crossing — Injury  to  Driver  and  Passenger — Evidence — Find- 
ings of  Jury — Power  of  Trial  Judge  to  Order  New  Trial — Rule  505 
— Appeal  to  Divisional  Court — Reversal  of  Judgment — Rate  of  Speed 
at  Crossing — Railivay  Act,  R.S.C.  1927,  ch.  170,  secs.  309(c),  li21{e) 
— Real  Cause  of  Collision — Recklessness  of  Motorist  and  Passenger 
— Duty  of  Passenger  in  Position  of  Impending  Danger — Breach  of 
Statutory  Duty  not  Real  Cause  of  Disaster. 

In  two  actions  brought  respectively  by  G’.,  the  owner  and  driver  of  a 
motor-car,  and  by  B.,  a passenger  in  the  car,  to  recover  damages 
for  injuries  sustained  by  both  of  them  by  reason  of  the  alleged 
negligence  of  the  defendants,  whereby  the  motor-car,  at  a level 
highway  crossing,  was  struck  by  a train  of  the  defendants,  the 
jury,  at  the  trial  of  the  two  actions  together,  found  that  the  collision 
was  caused  by  the  negligence  of  the  defendants,  consisting  in ; “Train 
going  more  than  10  miles  per  hour — no  definitely  conclusive  evidence 
that  bell  was  ringing.”  The  jury  also  found  that  there  was  negli- 
gence on  the  part  of  the  plaintiff  G.,  contributing  to  the  collision — 
“Should  not  have  approached  and  crossed  tracks  in  high  gear.” 
They  assessed  the  damages  of  G.  at  $2,261,  and  apportioned  the 
fault  as  14  per  cent,  on  the  part  of  G.  and  86  per  cent,  of  the 
defendants.  They  found  that  there  was  no  negligence  on  the  part 
of  B.  contributing  to  the  collision,  and  assessed  her  damages  at 
$1,351. 

Owing  to  the  fact  that  there  had  been  an  accident  at  that  crossing 
a short  time  before,  the  defendants  were  required  by  sec.  309  (c) 
of  the  Railway  Act,  R.S.C.  1927,  ch.  170,  not  to  run  a train  over  the 
crossing  at  a speed  greater  than  10  miles  an  hour,  and  by  sec.  421(6  ) 
were  liable  to  a penalty  for  any  infraction  of  that  provision  : — 

Held,  by  the  majority  of  the  Court,  that  the  fact  that  the  train  was 
travelling  faster  than  10  miles  an  hour  was  not  the  cause  of  the 
collision,  and  there  was  no  evidence  upon  which  the  jury  could 
properly  and  reasonably  find  as  it  did. 

*But  see  sec.  10  of  the  amending  Act  of  1930,  20'  Geo.  V.  ch.  48, 
adding  sec.  41a. 
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The  finding,  in  regard  to  the  bell  was  not  a finding  of  negligence; — 
it  was  for  the  plaintiffs  to  prove  that  the  bell  was  not  ringing  and 
not  for  the  defendants  to  prove  that  it  was. 

The.  actual  and  proximate  cause  of  the  collision  was  the  negligence  of 
G.  in  attempting  to  cross  the  tracks  when  the  train  was  so  near. 
Per  Latchford,  C.J.: — A duty  rested  upon  B.  which  she  did  not  dis- 
charge: in  the  presence  of  impending  danger,  of  which  she  must 
have  been  conscious,  she  neglected,  by  suggestion  or  protest,  to 
prevent  G.  from  taking  an  obvious  risk  of  exposing  her  to  injury 
or  death. 

It  is  no  less  the  duty  of  the  passenger,  where  he  has  the  opportunity, 
than  of  the  driver,  to  learn  of  danger  and  avoid  it,  if  practicable. 
Brickell  v.  Neio  York  Central  and  Hudson  River  Railroad  Co.  (1890), 
120  N.Y.  290,  approved. 

Per  Orde  and  Fisher,  JJ.A.: — The  trial  Judge  had  no  power,  under 
Rule  505  or  otherwise,  to  order  a new  trial  upon  the  ground  that 
the  jury  had  not  answered  to  the  satisfaction  of  the  Court  certain 
questions  submitted  to  them. 

Service  v.  Sundell,  [1929]  W.N.  182,  241,  45  Times  L.R.  569,  dis- 
tinguished. 

The  judgment  of  Raney,  J.,  in  Gauley's  case,  64  O.L.R.  527,  and  that 
in  BirketVs  case,  not  reported,  reversed  (Hasten,  J.A.,  dissenting). 
Per  Hasten,  J.A.  : — There  was  a breach  of  a statutory  duty  on  the 
part  of  the  defendants,  and  that  breach  contributed  to  the  accident. 

Appeals  by  the  defendants  in  the  two  actions  from  the  judg- 
ments of  Eaney,  J.,  who  tried  the  actions  together  wdth  a jury. 
The  judgment  of  Eaney^  J.,  in  the  Gauley  case  is  reported^  64 
O.L.E.  527.  His  judgment  in  the  Birkett  case,  which  arose  out  of 
the  same  accident,  is  not  reported.  There  was  also  a cross-appeal 
by  the  plaintiff  Gauley  from  the  judgment  of  EANEiy  J. 


January  30  and  31.  The  appeals  w^ere  heard  by  Latcheokd, 
C.J.,  Mastey,  Oede,  and  Fisher,  JJ.A. 

AfigiLS  MacMurchy,  K.C.,  and  J.  Q.  Maunsell,  for  the  defen- 
dants, argued  that  in  the  Gauley  case  the  defendants'  were  not 
guilty  of  any  negligence  causing  the  accident  even  if,  which  was 
denied,  their  train  w^as  going  at  a slightly  greater  speed  than  10 
miles  per  hour  approaching  the  crossing,  though  such  speed  at  this 
place  was  a breach  of  a statutory  duty.  There  was  no  causal  con- 
nection between  the  speed  and  the  injury.  The  real,  effective, 
cause  of  the  accident  was  the  plaintiff’s  own  negligence  in  driving 
his  motor-car  in  front  of  the  train,  instead  of  looking  and  listening 
for  an  approaching  train  a reasonable  time  before  reaching  the 
railway  tracks,  and  in  passing  over  the  crossing  in  high  gear,  with- 
out having  sufficient  control  over  his  motor-car.  Where  a jury 
finds  several  grounds  of  negligence,  one  of  which  cannot  stand, 
the  apportionment  of  damages,  being  based  on  these  several 
grounds  of  negligence,  cannot  stand,  and  judgment  cannot  be 
entered  for  the  amount  found  b}^  the  jury:  Service  v.  Sundell, 
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[1929]  W.'N.  182,  45  Times  L.E.  569;  Cooper  v.  Swadling  (1929), 
16  Times  L.E.  73;  Grand  Trunk  Railway  Co.  v.  Lahreche  (1922), 
64  Can.  S.C.E.  15;  British  Columbia  Electric  Railiuay  Co.  Ltd.  v. 
Loach,  [1916]  1 A.C.  719,  especially  at  p.  721;  Godeau  v.  Levy 
(1925),  236  Pac.  Eepr.  354.  In  the  Birkett  case,  similar  prin- 
ciples governed.  The  plaintiff  BirketPs  own  negligence  in  not  listen- 
ing, watching,  and  striving  by  protest  to  Ganley  to  prevent  the  acci- 
dent by  careful  driving  was  the  proximate  and  real  cause  of  the 
accident  to  her;  Parramore  v.  Denver  and  Rio  Grande  Western  R. 
Co.  (1925),  5 Fed.  Eepr.,  2nd  ser.,  912;  Brommer  v.  Pennsylvania 
R.  Co.  (1910),  179  Fed.  Eepr.  577.  The  second  part  of  the  jury’s 
answer  to  question  2 was  not  a finding  that  the  defendants  were 
guilty  of  negligence  causing  the  accident  by  failure  to  ring  the 
bell. 

T.  N.  Phelan,  K.C.,  and  D.  Douglas,  for  the  plaintiffs,  con- 
tended that  the  Judge  had  power  to  order  a new  trial  in  the 
Gauley  case.  The  defendants’  breach  of  their  statutory  duty, 
in  going  at  a speed  of  more  than  10  miles  per  hour,  was  the 
real,  effective,  cause  of  the  accident.  It  the  train  had  been  going 
at  only  10  miles  an  hour,  it  would  have  been  within  Gauley’s  range 
of  vision  and  he  would  have  stopped  in  time  to  have  avoided  the 
accident.  The  jury  were  entitled  to  draw  the  inference  that  if  the 
train  had  been  going  at  only  10  miles  per  hour  there  would  have 
been  no  accident.  On  the  evidence,  the  jury  could  reasonably  find 
that  the  train’s  exceeding  the  statutory  limit  was  the  cause  of  the 
accident:  Wabash  Railiuay  Co.  v.  Follick  (1920),  60  Can.  S.C.E. 

375;  Richard  Evans  & Co.  Ltd.  v.  Astley,  [1911]  A.C.  674;  Grand 
Trunk  Railway  Co.  of  Canada  v.  Eiainer  (1905),  36  Can.  S.C.E. 
180.  As  to  the  Birkett  case,  it  was  the  province  of  the  jury,  if  they 
saw  fit,  to  absolve  the  plaintiff  Birkett  from  the  charge  of  contribu- 
tory negligence.  The  jury  have  done  this,  and  this  Court  should 
not  interfere:  Canadian  Pacific  Railiuay  Co.  v.  Smith  (1921),  62 
Can.  S.C.E.  134. 

May  9.  Latchfoed,  C.J.  : — The  evidence  in  these  cases  is 
discussed  at  length  in  the  opinion  of  my  brother  Fisher  (infra) 
which  I have  had  the  advantage  of  reading.  How^ever,  it  may  be 
desirable  to  add  a few  words. 

The  provincial  highway  along  which  the  plaintiffs  were  travel- 
ling lies  almost  parallel  to  the  defendants’  railway  for  a consider- 
able distance  east  and  west  of  the  intersection  where  the  accident 
happened.  It  approaches  from  both  directions  at  an  angle  of  about 
5 degrees;  80  or  90  feet  from  the  crossing,  the  highway  curves  to 
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the  left  or  north  until  it  reaches  the  rails,  which  are  passed  over 
on  a right  angled  course.  More  than  100  feet  before  the  railway 
was  reached  there  stood  on  the  right  side  of  the  highway,  in  plain 
view,  a large  distinct  sign  indicating  that  a railway  crossing  was 
ahead  of  the  plaintiffs,  and  bearing  in  large  Roman  letters  the  word 
‘^DANGtER.^’^  From  a much  greater  distance  westerly  there  was  a 
view  of  the  railway,  obstructed  to  some  slight  extent  by  a tree  and 
low  fence  east  of  the  kerb ; but  nearer  the  crossing  than  the  warn- 
ing sign,  at  a point  about  50  feet  from  the  intersection,  there  was 
an  absolutely  unobstructed  view  from  the  motor-car  for  more  than 
2,000  feet  east  of  the  crossing. 

Within  much  less  than  that  distance,  probably  within  500  feet 
of  the  crossing,  a gravel-train,  consisting  of  a locomotive  and  more 
than  20  loaded  cars,  was  clanging  along  at  slowing  speed.  The 
whistle  had  been  duly  sounded  for  the  crossing,  and  the  bell,  upon 
the  evidence,  was  ringing. 

The  plaintiffs  w^ere  sitting  in  the  front  seat.  Miss  Birkett  rid- 
ing, in  companionship  with  her  host,  Gauley,  upon  a mutual 
adventure.  It  is  not  suggested  that  either  plaintiff  was  deaf  or 
suffering  from  defective  vision.  The  train  was  directly  in  front 
of  their  eyes  before  Gauley  turned  his  car  to  the  left  to  pass  over 
the  crossing.  At  that  time  and  even  later,  when  he  was  less  than 
30  feet  from  the  railway,  he  could  have  stopped  his  car  within  a 
few  feet  in  a position  of  absolute  safety.  He  did  not  choose  to  do 
so,  nor  did  Miss  Birkett  ask  him  to  stop.  When  he  deposed  that 
he  did  not  notice  the  danger  sign  he  may  have  been  telling  the 
truth:  he  was  familiar  with  the  location  and  may  have  been  unob- 
servant when  passing  the  sign;  but  the  large  locomotive  and  the 
noisy  cars  roaring  along  towards  him,  he  and  Miss  Birkett  must 
have  seen  and  heard.  His  evidence  to  the  contrary,  I cannot  but 
regard  as  deliberate  perjury.  What  he  evidently  thought  was  that 
he  could  cross  the  railway  before  the  locomotive  reached  him,  and, 
if  so,  give  his  companion  a delightful  thrill  in  escaping  disaster. 

Possibly,  if  the  train  had  been  proceeding  at  as  slow  a rate 
of  speed  as  10  miles  an  hour,  the  accident  would  not  have  hap- 
pened; but  it  does  not  seem  to  me  sufficient  for  the  plaintiffs  to 
establish  that  the  train  w’-as  going  at  more  than  10  miles  an  hour, 
if  indeed  that  was  proved,  in  order  to  impute  liability  to  the 
defendants.  The  cause — the  actual,  proximate,  real  cause  of  the 
accident — was  the  negligence  of  Gauley  and  his  companion;  not  a 
14  per  cent,  negligence  on  his  part,  as  meticulously  estimated  by 
a jury,  but  100  per  cent,  negligence,  causing  the  accident. 

As  was  said  by  the  Chief  Justice  of  Canada  in  Canadian  Pacific 
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Railway  Co.  v.  Smith  (1921),  62  Can.  S.C.R.  134,  at  p.  137,  “The 
inference  from  his  (the  plaintiff’s)  evidence  and  that  of  the  other 
witnesses  examined  is  irresistible”  that  his  negligence  caused  the 
accident.  This  case  was,  it  is  true,  decided  prior  to  the  Contribu- 
tory Negligence  Act  (Ont.),  1924,  14  Geo.  V.  ch.  36,  but  it  applies 
in  a case  where  a plaintiff’s  negligence  is  the  actual  cause  of  what- 
ever damage  he  sustained. 

Liability,  if  any,  to  Miss  Birkett,  rests  on  very  much  the  same 
basis.  Gauley  was  neither  her  servant  nor  her  agent.  Upon  the 
facts  a duty,  in  my  opinion,  rested  upon  her  which  she  did  not 
discharge,  namely,  in  the  presence  of  impending  danger,  of  which 
she  must  have  been  conscious,  she  neglected  by  suggestion  or  pro- 
test to  prevent  her  companion  from  taking  an  obvious  risk  of 
exposing  her  to  injury  or  death.  Miss  Birkett  was  not  asleep  nor 
W'ere  her  eyes  closed,  nor  was  her  hearing  defective,  so  far  as  the 
evidence  discloses.  Therefore,  the  approach  of  the  train  must 
have  been  as  apparent  to  her  eyes  and  ears  as  it  was  to  Gauley’s. 

In  the  New  York  Court  of  Appeals,  in  Brichell  v.  Nev)  York 
Central  and  Hudson  River  Railroad  Co.  (1890),  120  N.Y.  290,  at 
p.  293,  it  was  said  by  Potter,  J.,  that  “the  rule  that  the  driver’s 
negligence  may  not  be  imputed  to  the  plaintiff  should  have  no 
application  to  this  case.  Such  rule  is  only  applicable  to  cases 
where  the  relation  of  master  and  servant  or  principal  and  agent 
does  not  exist,  or  where  the  passenger  is  seated  away  from  the 
driver  or  is  separated  from  the  driver  by  an  enclosure  and  is  with- 
out opportunity  to  discover  danger  and  to  inform  the  driver  of 
it.  . . . It  is  no  less  the  duty  of  the  passenger,  where  he  has  the 
opportunity  to  do  so,  than  of  the  driver,  to  learn  of  danger  and 
avoid  it  if  practicable.”  Many  cases  might  be  cited  in  support 
of  this  persuasive  authority,  with  which  I entirely  agree. 

I,  therefore,  think  that  the  appeal  in  each  case  should  succeed 
and  be  allowed  with  costs,  and  the  actions  dismissed  with  costs. 

Mastex,  J.A.  {Gauley  case)  : — This  is  an  appeal  from  the 
judgment  of  Rane}^,  J.,  dated  the  13th  November,  1929,  whereby 
he  declared  that  the  verdict  rendered  by  the  jury  was  a nullity  and 
ordered  the  case  to  be  restored  to  the  list  for  re-trial. 

The  action  is  for  damages  which  the  plaintiff  is  alleged  to  have 
sustained  when  his  motor-car  w^as  struck  at  a level  crossing  by  a 
freight  train  of  the  defendant  company. 

The  questions  put  to  the  jury  and  their  answers  were  a« 
follows:  — 

^ ■ Was  the  collision  between  the  defendants’  train  and  the 
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automobile  of  the  plaintiff  Gauley  caused  by  the  negligence  of  the 
defendants  or  their  servants?  A.  Yes. 

2.  If  so,  in  what  did  such  negligence  consist?  Answer  fully. 
A.  Train  going  more  than  10  miles  per  hour.  No  definitely  con- 
clusive evidence  that  bell  was  ringing. 

3.  Was  there  negligence  on  the  part  of  the  plaintiff  Gauley 
contributing  to  the  collision?  A.  Yes. 

4.  If  so,  in  what  did  such  negligence  consist?  Answer  fully. 
A.  Should  not  have  approached  and  crossed  tracks  in  high  gear. 

5.  At  what  amount  do  you  assess  the  damages  of  the  plaintiff 
Gauley?  A.  $2,261. 

6.  If  there  was  negligence  on  the  part  of  the  plaintiff,  how  do 
you  apportion  the  fault  as  between  him  and  the  railway  company? 
A.  14%  Gauley — 86%  railway. 

The  defendants  appeal  on  various  grounds,  but  at  the  hearing 
the  essential  ground  of  appeal  was  that  there  was  no  causal  con- 
nection between  the  speed  of  the  train  as  found  by  the  jury  at  over 
10  miles  per  hour  and  the  striking  of  the  plaintiff’s  motor-car  by 
the  defendants’  train,  but  that  the  effective  cause  of  the  accident 
was  the  plaintiff’s  own  negligence  in  driving  his  car  in  front  of 
the  defendants’  train  when  it  was  in  plain  sight. 

With  respect  to  the  liability  of  the  defendants  I find  myself 
unable  to  accede  to  the  arguments  of  the  defendants’  counsel.  It 
was  admitted  on  the  argument  that  the  defendants  were  prohibited 
from  passing  over  the  crossing  in  question  at  a greater  speed  than 
10  miles  per  hour,  and  it  was  further  admitted  that  the  defendants’ 
train  was  proceeding  at  more  than  10  miles  per  hour,  namely, 
somewhere  between  10  and  15  miles  per  hour. 

There  was,  therefore,  a breach  of  a statutory  duty  on  the  part 
of  the  defendants,  and  the  sole  question  is  whether  that  breach 
on  the  part  of  the  defendants  of  their  statutory  duty*  contributed 
to  the  accident  in  question.  I am  of  opinion  that  it  did,  and  for 
this  reason.  This  was  admittedly  a heavy  freight-train.  If  it 
was  to  be  brought  down  to  a speed  of  10  miles  an  hour  and  less  at 
the  crossing,  it  would  have  been  necessary  for  the  engine-driver  to 
have  begun  slowing  his  train  at  some  distance  back  from  the  cross- 
ing. The  effect  of  that  slowing  would  have  been  that  the  engine 
heading  the  train  would  have  arrived  at  the  crossing  a second  or 
two  later  than  it  did,  and  if  that  had  taken  place  the  accident 
would  not  have  occurred,  because  it  is  undisputed  that  the  plain- 
tiff’s automobile  was  struck  on  its  right-hand  side  by  the  front  of 
the  engine  and  carried  in  front  of  the  engine  for  some  distance 
without  being  thrown  to  one  side  or  the  other.  The  motor-car 
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must,  therefore,  have  been  directly  on  the  tracks  in  front  of  the 
train  at  the  time  that  it  was  struck.  Admittedly  it  was  not  stalled, 
but  was  proceeding  at  the  rate  of  about  15  or  20  miles  per  hour. 
It  had  only  a distance  of  5 or  6 feet  to  go  in  order  to  be  clear  of 
the  train.  It  would  have  traversed  that  5 or  6 feet  in  the  space 
of  part  of  a second,  and,  if  the  defendants^  train  had  been  slowed 
up,  as  I have  already  indicated,  the  motor-car  would  have  been 
well  across  the  railway  tracks  before  the  train  reached  the  crossing. 

I am,  therefore,  of  opinion  that  the  breach  of  statutory  duty 
on  the  part  of  the  defendants  in  failing  to  slow  down  their  train 
to  10  miles  an  hour  or  less  was  a contributing  cause  to  the  accident 
and  that  the  defendants  are  liable. 

I think  that  Gauley  was  guilty  not  only  of  contributory  negli- 
gence at  the  earlier  stages,  by  carelessness  in  his  approach  to  the 
crossing,  but  also  that  at  the  later  stage,  when  the  near  approach 
of  the  railway  train  was  obvious,  he  had  the  last  chance  to  avoid  the 
accident,  because,  travelling  at  the  pace  claimed  by  him,  he  could, 
at  a time  when  he  was  very  near  the  railway  tracks,  have  stopped 
his  car  short  of  the  tracks.  Before  the  recent  change  in  our  law 
of  contributory  negligence,  I would  have  dismissed  his  action. 

Under  our  present  law  the  situation  is  entirely  changed.  His 
double  negligence  (if  I may  use  the  expression)  occasions  only  an 
increase  of  the  burden  of  damages  imposed  on  him.  The  breach 
of  duty  by  both  Gauley  and  the  railway  company  continues  up  to 
the  moment  of  impact.  Without  the  breach  of  duty  by  both,  the 
accident  could  not  have  happened,  and  thus  each  contributes  to 
the  accident.  But  the  division  of  the  damage  made  by  the  jury  is 
so  grossly  unwarrantable  that  a new  trial  should  be  directed  unless 
the  plaintiff  is  willing  himself  to  bear  75  per  cent,  of  his  damages 
and  recover  from  the  railway  company  only  the  residue,  25  per 
cent. 

The  respondent’s  cross-appeal  should  be  dismissed,  and  I would 
award  to  the  defendants  the  costs  of  this  appeal. 

Birkett  case: — This  appeal  was  heard  along  with  the  Gmley 
appeal.  In  this  case  the  questions  and  answers  of  the  jury  are  as 
follows : — 

1.  Was  the  collision  between  the  defendants’  train  and  the 
automobile  of  the  plaintiff  Gauley  caused  by  the  negligence  of  tne 
defendants  or  their  servants?  A.  Yes. 

2.  If  so,  in  what  did  such  negligence  consist?  Answer  fully. 
A.  Train  going  more  than  10  miles  per  hour  at  the  crossing  where 
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accident  occurred.  No  definitely  conclusive  evidence  that  bell 
was  ringing. 

3.  Was  there  negligence  on  the  part  of  the  plaintiff  Birkett 
contributing  to  the  collision  ? A.  No. 

4.  If  so,  in  what  did  such  negligence  consist  ? Answer  fully. 

5.  At  what  amount  do  you  assess  the  damages  of  the  plaintiff 
Birkett?  A.  $1,351. 

6.  If  there  was  negligence  on  the  part  of  the  plaintiff,  how  do 
you  apportion  the  fault  as  between  her  and  the  railway  company? 

For  the  reasons  which  I have  stated  in  the  Gauley  case,  I am  of 
opinion  that  the  breach  of  statutory  duty  on  the  part  of  the 
defendant  company  was  a contributing  cause  to  the  accident  from 
which  Miss  Birkett  suffered,  and  that  the  finding  of  the  Jury 
against  the  defendant  company  is  warranted. 

Under  the  circumstances  disclosed  in  the  evidence,  I am  unable 
to  say  that  the  Jury  were  wrong  in  absolving  the  plaintiff  from 
contributory  negligence.  'Cases  may,  no  doubt,  arise  where  a 
passenger  in  a motor-car  is  guilty  of  negligence  if  he  does  not 
warn  the  driver  of  an  impending  danger.  No  hard  and  fast  rule 
can  be  laid  down;  each  case  must  stand  on  its  own  circumstances, 
but  in  the  interests  of  peace  and  order  no  Judicial  encouragement 
ought  to  be  given  to  what  is  popularly  called  ^Mriving  from  the 
back  seat.” 

I would  dismiss  the  appeal  with  costs. 

Orde,  J.A. : — I am  of  the  opinion  that  the  appeal  of  the  rail- 
way company  in  each  of  these  cases  must  be  allowed  and  eadh 
action  dismissed  with  costs. 

The  Jury  find  two  grounds  of  negligence  against  the  company, 
namely,  ^^Traiu  going  more  than  10  miles  per  hour,”  and  ^^No 
definitely  conclusive  evidence  that  bell  was  ringing.” 

The  second  ground  is,  of  course,  no  ground  at  all.  It  was  for 
the  plaintiffs  to  prove  that  the  bell  was  not  ringing  and  not  for 
the  company  to  prove  that  it  was.  The  answer  indicates  a deter- 
mination on  the  part  of  the  Jury  to  fasten  liability  upon  the  com- 
pany upon  some  ground,  however  flimsy. 

The  other  ground  requires  some  examination.  Owing  to  the 
fact  that  there  had  been  an  accident  at  that  crossing  a short  time 
before,  the  defendants  were  required  by  sec.  309  (c)  of  the  Rail- 
way Act,  R.S.C.  1927,  ch.  170,  not  to  run  a train  over  the 
qrossing  at  a speed  greater  than  10  miles  per  hour,  and  by  sec, 
421  (e)  were  liable  to  a penalty  for  any  infraction  of  that  provi- 
sion. 
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The  train  was  probably  travelling  somewhat  faster  than  10 
miles  per  hour,  and  if  the  liability  of  the  railway  company 
depended  upon  that  fact  alone  it  would  be  impossible  to  say  that 
the  jury’s  finding  to  that  effect  was  not  justified  by  the  evidence. 

But  it  is  quite  clear  that  the  train  was  in  fact  travelling  slowly. 
Were  it  not  for  the  statutory  prohibition,  no  finding  of  negligence 
based  upon  excessive  speed  could  he  supported.  In  fact  there 
was  no  other  legal  reason  why  a train  should  not  travel  over  that 
crossing  at  60  miles  per  hour,  or  more.  So  that  the  question  is 
really  narrowed  to  this : Did  the  fact  that  the  train  was  travelling 
faster  than  10  miles  per  hour  cause  the  accident?  I find  it  impos- 
sible upon  the  evidence  to  see  how  it  did.  Had  Gauley  sworn 
that  he  had  seen  the  train  in  the  distance,  and,  believing  that  it 
would  not  cross  the  highway  at  a rate  faster  than  10  miles  per 
hour,  he  had  proceeded  on  his  way,  the  case  might  be  different. 
But  nothing  of  that  sort  is  suggested. 

The  mere  breach  of  a statutory  prohibition  is  not  enough  to 
fasten  liability  upon  the  guilty  party  merely  because  an  accident 
occurs  contemporaneously  with  the  breach.  It  must  be  established 
that  the  breach  itself  caused  the  injury.  The  breach  of  a statutory 
duty  may  constitute  evidence  of  negligence,  but  like  every  other 
kind  of  negligence  there  must  be  also  some  causal  connection 
between  it  and  the  injury.  The  speed  of  the  train  had  nothing  to 
do  with  this  accident,  and  there  was  no  evidence  upon  which  the 
jury  could  properly  and  reasonably  find  as  it  did. 

The  judgment  in  the  Gauley  case  directs  a new  trial  upon  the 
ground  that  the  jury  had  not  “answered  certain  questions  submit- 
ted to  them  to  the  satisfaction  of  the  Court.”  I do  not  think  the 
learned  trial  Judge  had  any  power  to  order  a new  trial  upon  this 
ground.  Rule  505  empowers  the  trial  Judge  to  order  that  the 
action  shall  be  re-tried  as  in  the  case  of  a disagreement,  “when  a 
jury  is  directed  to  answer  questions  and  answers  some  but  not  all, 
or  wihen  the  answers  are  conflicting  so  that  judgment  cannot  be 
entered  upon  such  findings.”  The  answers  in  the  present  case  do 
not  come  within  either  of  these  categories.  Upon  them  the  learned 
trial  Judge  might  either  enter  judgment  for  the  plaintiff,  or,  if  in 
his  view  there  was  no  evidence  to  support  them,  he  might  have 
dismissed  the  action. 

In  the  case  of  Service  v.  Sundell,  [1929]  W.N.  182  and  241, 
15  Times  L.R.  569,  to  which  the  learned  trial  Judge  refers,  the 
jury  failed  to  find  whose  negligence  caused  the  accident,  and  both 
the  trial  Judge  and  the  Court  of  Appeal  held  that  that  constituted 
a disagreement.  That  is  not  the  case  here. 
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In  the  Bi/rJcett  case  it  was  contended  that  the  plaintiff,  as  a 
passenger  in  Ganley’s  car,  was  guilty  of  contributory  negligence. 
The  jury  has  found  otherwise.  The  railway  company  being  guilty 
of  no  negligence,  it  is  unnecessary  to  consider  whether  or  not  a 
passenger  in  a motor-car  is  under  any  duty  to  be  on  the  lookout 
for  danger  or  to  do  more  than  warn  the  driver  if  she  sees  the  pos- 
sibility of  danger. 

Both  appeals  ought  to  be  allowed  and  the  actions  dismissed 
with  costs. 


Fisher,  J.A. : — Appeals  by  the  defendants  and  cross-appeal 
by  the  plaintiff  Gauley  from  the  judgment  of  Eaney,  J.,  in  actions 
for  personal  injuries,  tried  with  a jury. 

The  following  questions  were  given  to  the  jury  in  the  Gauley 
action  and  they  made  the  following  answers : — 

1.  AVas  the  collision  between  the  defendants’  train  and  the 
automobile  of  the  plaintiff  Gauley  caused  by  the  negligence  of  the 
defendants  or  their  servants?  A.  Yes. 

2.  If  so,  in  what  did  such  negligence  consist?  Answer  fully. 
A.  Train  going  more  than  10  miles  per  hour.  No  definitely  con- 
clusive evidence  that  bell  was  ringing. 

3.  Was  there  negligence  on  the  part  of  the  plaintiff  Gauley 
contributing  to  the  collision?  A.  Yes. 

4.  If  so,  in  what  did  such  negligence  consist?  Answer  fully. 
A.  Should  not  have  approached  and  crossed  tracks  in  high  gear. 

5.  At  what  amount  do  you  assess  the  damages  of  the  plaintiff 
Gauley?  A.  $2,261. 

6.  If  there  was  negligence  on  the  part  of  the  plaintiff,  how  do 
you  apportion  the  fault  as  between  him  and  the  railway  company  ? 
A.  14%  Gauley — ^86%  railway. 

The  same  questions  were  submitted  in  the  Birhett  action,  and 
the  answers  by  the  jury  were  the  same  excepting  that  they  found 
no  negligence  on  the  part  of  this  plaintiff  and  assessed  damages 
at  $1,351. 

The  defendants  moved  for  a nonsuit,  and  the  trial  Judge,  after 
reserving  judgment,  directed  that  the  Gcmleyi  action  should  be 
re-tried,  because,  in  his  opinion,  the  jury  failed  to  answer  certain 
questions  to  the  satisfaction  of  the  Court.  But  in  the  Birhett 
action  the  trial  Judge  directed  judgment  to  be  entered  in  favour 
of  the  plaintiff  for  $1,351. 

Under  Rule  505  (1),  where  a jury  is  directed  to  answer  ques- 
tions, and  answers  some  but  not  all,  or  where  the  answers  are 
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conflicting  so  that  judgment  cannot  be  entered  upon  such  findings, 
the  action  shall  be  re-tried  as  in  the  case  of  a disagreement. 

The  trial  Judge’s  reasons  for  directing  that  the  action  should 
be  re-tried  are  stated  in  the  follovAng  language  (64  O.L.R.  at  p. 
52i9) 

^^Tihe  difliculty  arises  under  the  answer  to  the  second  question, 
read  in  conjunction  with  the  apportionment  of  fault  under  the 
answer  to  the  sixth  question.  The  inference  from  the  second  part 
of  the  answer  to  the  second  question — ‘No  definitely  conclusive 
evidence  that  bell  was  ringing’ — would  be  that  the  jury  was  under 
the  impression  that  the  onus  of  establishing  that  the  bell  was  ring- 
ing was  on  the  defendant  company,  and  this  part  of  the  answer  to 
the  second  question  is  not  therefore  a finding  of  negligence  against 
the  railway  company.  But  this  finding  may  have  infiuenced  the 
jury  in  the  apportionment  of  fault  between  the  plaintiff  and  the 
defendant  company,  and  therefore  the  verdict  cannot  stand:  Rey- 
nolds V.  Canadian  Pacific  Railway  Co.  (1926),  59  O.L.R.  396,  and 
[1927]  S.C.R.  505.  If  I were  to  give  judgment  for  a formal  dis- 
missal of  the  action,  the  Appellate  Division  would,  I think,  prob- 
ably set  the  judgment  aside  and  order  a new  trial.  To  avoid  that 
expense  and  delay  I ought,  I think,  to  treat  the  verdict  as  a nul- 
lity, and  to  order  the  case  tu'  he  restored  to  the  list  for  re-trial: 
Service  v.  Sundell,  [1929]  W.N.  182,  and  in  appeal,  [1929]  W.N. 
241.” 
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There  being  no  conflicting  answers  by  the  jury,  I am  of  opinion 
that  it  was  the  duty  of  the  trial  J udge  either  to  have  dismissed  the 
Gauley  action  or  to  have  entered  judgment  in  accordance  with  the 
findings  of  the  jury.  Service  v.  Sundell,  relied  on  by  the  trial 
Judge,  is  not  an  authority  for  the  attitude  adopted  by  him  because 
in  that  case  it  was  not  the  conflicting  answers  of  the  jury,  but  a 
disagreement  by  them  on  the  question  of  negligence,  that  brought 
about  the  order  for  a new  trial,  because  the  trial  Judge  found  that 
it  was  impossible  to  enter  judgment  on  the  verdict  of  the  jury. 

The  defendants  having  raised  no  objection  to  the  Judge’s 
charge,  and  the  whole  case  having  been  fully  argued  before  us  on 
all  the  evidence,  I know  of  no  reason  why  this  Court  should  not 
dispose  of  the  appeals  on  the  merits  of  the  case. 

The  following  are  the  facts : — 

The  crossing  at  wlhich  the  accident  occurred  is  known  as  the 
“Eady  crossing,”  and  plans  and  photographs  were  made  and  put  in 
shewing  the  highway  and  its  approach  to  the  railway  crossing,  and 
the  different  views  to  be  obtained  by  any  one  approaching  the 
crossing.  The  plaintiff  Gauley  was  driving  his  Ford  touring  car. 
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in  which  was  seated  Miss  Birkett,  the  plaintiff  in  the  second  action, 
in  a southerly  direction  at  a speed  of  from  20  to  25  miles  per 
hour  up  to  within  100  feet  of  the  crossing,  and  thereafter  he  had 
reduced  the  speed  to  from  10  to  15  miles  per  hour;  between  2 and 
3 p.m.  on  the  25th  August,  1928,  as  Grauley  was  crossing  the  rail- 
way tracks,  he  was  injured  and  the  automobile  destroyed  by  a 
freight  train  running  in  a northerly  direction.  The  highway 
commences  to  curye  about  125  feet  south  of  the  tracks,  and  there 
is  a slight  grade  to  the  tracks  commencing  at  about  30  feet  there- 
from; at  the  point  where  the  curve  starts  and  for  a distance  of 
about  90  feet  on  the  west  side  of  the  road  there  is  an  open  fence 
with  guard-boards  of  about  5 or  6 inches  wide  nailed  along  and  on 
the  side  and  top  of  the  posts ; at  a point  distant  about  100  to  125 
feet  south  of  the  crossing,  the  plaintiff  had  a clear  view  of  the 
tracks  on  his  right  for  a distance  of  from  200  to  300  feet;  the 
plaintiff,  before  approaching  the  crossing,  looked  for  approaching 
trains,  and  did  not  see  any  nor  did  he  hear  either  a bell  or  a 
whistle;  the  plaintiff  had  passed  over  this  crossing  frequently  and 
knew  that  an  accident  had  taken  place  thereon  a short  time  prior 
to  the  25th  August,  1928;  the  automobile  after  it  was  struck  in 
some  way  became  attadhed  to  the  engine  and  was  carried  a distance 
of  about  1,200  feet,  at  which  point  the  train  came  to  a stop.  The 
plaintiff  admitted  that,  had  he  seen  the  train  15  feet  south  of  the 
crossing,  he  could  have  stopped  before  reaching  it,  but  said  that, 
if  he  did  not  see  it  at  10  feet  before  reaching  the  crossing,  he  could 
not  have  stopped  in  time  to  avoid  the  accident,  provided  the  train 
was  proceeding  at  a rate  of  speed  of  from  12  to  15  miles  per  hour. 

The  only  explanation  the  plaintiff  could  give  for  not  seeing  or 
hearing  the  train  or  the  bell  or  whistle  was  that  he  was  looking  to 
his  left  to  see  if  there  was  any  train  approaching  from  that 
direction. 

Counsel  for  the  defendants  admits  that  sec.  309  of  the  Eailway 
Act  applies  to  this  crossing  and  that  the  train  at  the  time  of  the 
impact  was  crossing  the  highway  at  a little  greater  speed  than  10 
miles  per  hour,  but  contends  that  the  speed  of  the  train  was  not 
the  causa  causans  of  the  accident. 

Because  of  the  opinion  I have  formed  on  the  plaintiff^s  own 
admissions,  it  is  unnecessary  to  refer  to  any  of  the  other  evidence 
given  at  the  trial  for  either  of  the  parties  to  this  action.  In  my 
opinion  the  evidence  of  the  plaintiff  Gauley  establishes  beyond 
doubt  that  the  determining  or  effective  cause  of  the  accident  was 
his  own  culpable  negligence  in  running  his  automobile  in  front  of 
the  train,  and  that  the  acts  of  negligence  of  the  defendants  as 
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found  by  the  jury  in  ^That  the  train  was  going  more  than  10  miles 
per  hour/^  and  “^‘no  definitely  conclusive  evidence  that  the  bell 
was  ringing’-’ — whatever  that  may  mean — and  that  the  plaintift* 
Oauley  was  negligent  in  approaching  and  crossing  the  tracks  in 
high  gear,  are  not  justified.  It  is  quite  obvious  that  the  speed  of 
the  train,  which  consisted  of  26  loaded  freight-cars,  must  have 
been  slow,  otherwise  it  would  not  have  been  able  to  stop  in  a dis- 
tance of  1,200  feet;  but,  admitting  that  the  train  was  slightly  ex- 
ceeding the  10-mile  limit,  as  provided  by  sec.  309,  that  in  itself 
was  not  in  my  opinion  negligence  at  this  particular  crossing,  and 
certainly  not  the  negligence  that  caused  this  accident. 

I refuse  absolutely  to  accept  as  true  Gauley’s  evidence  when  he 
states  that  he  looked  and  listened  and  did  not  see  or  hear^ — his 
sight  and  hearing  being  good — an  object  as  large  and  as  noisy  as  a 
freight-train  of  26  cars  on  a bright  afternoon,  with  a clear  view 
of  the  railway  from  200  to  300  feet,  before  he  reached  the  crossing. 
Beyond  doubt,  if  he  had  looked  and  listened  he  would  have  seen 
and  heard  the  train.  The  excuse  he  offered  for  not  seeing  the 
train,  that  he  must  have  been  looking  to  the  left,  is  no  excuse,  be- 
cause a momentary  glance  would  have  satisfied  him  that  there  was 
no  train  from  that  direction,  and  in  fact  he  could  see  to  his  left 
for  a considerable  distance  without  even  turning  his  head,  or  at 
all  events  the  slightest  turn  would  have  sufficed.  For  the  plain- 
tiff to  argue  that  if  he  had  seen  the  train  when  he  was  within  15 
feet  of  the  tracks  at  the  speed  he  was  going — 12  to  15  miles  per 
hour — he  could  have  stopped,  but  could  not  have  stopped  if  he  had 
seen  it  within  10  feet  of  the  crossing,  and  that  therefore  because 
the  speed  of  the  train  was  more  than  10  miles  per  hour,  the  acci- 
dent was  inevitable,  is  to  my  mind  a too  problematical  and  un- 
certain basis  upon  which  to  fasten  a liability  for  negligence  on  the 
defendants.  If  Gauley  had  seen — as  he  should  have — the  train 
within  a distance  of  15  feet  southerly  from  the  tracks  and  could 
have  stopped  his  car,  then  why  did  he  not  see  and  why  did  he  not 
stop  ? And  I can  see  little  use  in  speculating  about  the  fact  that  if 
he  had  seen  the  train  at  10  feet  he  could  not  have  stopped  in  time 
to  avoid  the  accident. 
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The  jury  did  not  find  the  rate  of  speed  of  the  train.  For  all 
the  Court  knows  the  excess  in  speed  might  only  have  been  a small 
fraction,  and  it  is  clear  that  had  the  train  been  going  much  faster 
than  the  statutory  limit,  it  could  not,  as  stated,  have  stopped  in 
1,200  feet. 

Is  not  the  meaning  of  the  jury’s  findings,  that  if  the  train  was 
going  at  say  9%  or  less  miles  per  hour  there  would  have  been  no 
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negligence,  but  if  going  at  say  IOI/2  miles,  there  is  negligence  ? Is 
it  not  pure  speculation — in  view  of  the  plaintiff^s  own  admission 
that  he  did  not  see  the  train  at  all,  to  say  what  he  would  or  could 
have  done  had  he  observed  the  train,  either  at  15  or  10  feet  south  of 
the  crossing?  The  plain  meaning  of  the  plaintiff^s  conduct  is, 
that,  as  he  did  not  see  the  train,  he  would  have  done  nothing. 

To  me  it  is  perfectly  clear  that  the  jury  were  uncertain  as  to 
what  they  could  do  with  the  case  in  view  of  the  plaintiff’s  own 
testimony.  In  their  answers  they  are  silent  on  the  question  of  the 
whistling  and  uncertain  as  to  the  bell  ringing;  and,  if  the  plain- 
tiff’s inexcusable  conduct  was  considered  by  them  at  all,  it  is 
difficult  to  understand  by  what  process  of  reasoning  they  were  able 
to  say  that  the  degree  of  the  plaintiff’s  negligence  was  only  14  per 
cent,  and  that  of  the  railway  company  86  per  cent.  In  my  view, 
there  would  have  been  some  semblance  of  equity  if  these  figures  had 
been  reversed.  If  this  had  been  a case  of  a pedestrian  without  look- 
ing getting  into  the  path  of  an  on-coming  automobile  at  such  a dis- 
tance that  the  driver  of  the  automobile  could  and  should  have 
avoided  him  but  did  not,  it  might  be  that  the  jury  would  be 
justified  in  finding  negligence  and  contributory  negligence,  but  in 
a case  like  the  present  one,  where  it  must  be  found  that  the  driver 
of  an  automobile,  without  looking,  suddenly  thrust  himself  into 
the  path  of  an  on-coming  train  at  such  a distance  from  a crossing 
as  to  make  it  impossible  for  the  train — which,  of  course,  is  con- 
fined to  its  own  tracks,  and  cannot,  like  an  automobile,  be  suddenly 
diverted — to  stop,  is  entirely  different.  I think  the  jury  in  this 
case,  instead  of  basing  their  findings,  as  they  were  required  to  do, 
on  proofs  of  negligence,  based  them  largely  on  the  probabilities  of 
what  might  or  might  not  have  happened  had  the  speed  of  the  train 
been  10  miles  per  hour  instead  of  slightly  above  that  speed.  I 
entertain  no  doubt  whatever  that  the  speed  of  the  train  had  nothing 
to  do  with  the  accident  but  that  the  sole  and  effective  cause 
thereof  was  the  plaintiff’s  own  negligence,  and  that  the  jury  had 
no  justification  whatever  on  the  evidence  for  their  findings,  and 
they  must  be  reversed.  The  evidence  of  the  plaintiff’s  negligence 
in  this  case  is  so  glaring  that  I have  not  thought  it  necessary  to 
refer  in  support  of  my  conclusions  to  any  reported  cases  other  than 
Grand  Trunh  Railway  Go.  v.  Labreche,  64  Can.  S.C.E.  15,  and 
Canadian  Pacific  Railway  Co.  v.  Frechette,  [1915]  A.C.  871,  and 
what  was  said  by  Lord  Cairns,  L.C.,  in  Dublin  Wicklow  and  Wex- 
ford Railway  Co.  v.  Slattery  (1878),  3 App.  Cas.  1155,  at  p. 
1166:— 

^Tf  a railway  train,  which  ought  to  whistle  when  passing 
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through  a station,  were  to  pass  through  without  whistling,  and  a 
man  were,  in  broad  daylight,  and  without  anything,  either  in  the 
structure  of  the  line  or  otherwise,  to  obstruct  his  view,  to  cross  in 
front  of  the  advancing  train  and  to  be  killed,  I should  think  the 
Judge  ought  to  tell  the  jury  that  it  was  the  folly  and  recklessness 
of  the  man,  and  not  the  carelessness  of  the  company,  which  caused 
his  death.^^ 

It  is  unfortunate  that  the  injuries  received  by  Miss  Birkett 
(who  was  seated  beside  Gauley  in  the  automobile  and  the  only 
other  person  in  it)  make  it  impossible  for  her  to  remember  any- 
thing about  the  accident,  as  otherwise  the  Court  might  possibly 
have  had  some  reasonable  explanation  from  her  why  Gauley  did 
not,  before  reaching  the  crossing,  observe  the  approaching  train. 

In  view  of  my  conclusions,  it  becomes  unnecessary  to  discuss 
the  action  of  Miss  Birkett,  which  was  by  consent  tried  with  this 
action. 

I would  allow  the  appeals  and  dismiss  both  actions  with  costs 
here  and  below. 

Appeals  allowed  (Masten^  J.A.,  dissenting). 


[APPELLATE  DIVISION.] 

Re  Geawbargee  and  Moyer. 

Illegitimate  Child — Inquiry  as  to  Parentage — Children  of  Unmarried 
Parents  Act,  R.S.O.  1927,  ch.  188,  sec.  1(a) — Amendment  by  19 
Ceo.  V.  ch.  23,  seo.  10 — J'urisdiciion  of  District  Court  Judge — 
''Judge  of  the  Courf’ — "Judge  of  a Courf — Motion  for  Prohibition. 

The  decision  of  Looie,  J.  (1929),  64  O.L.R.  630,  was  affirmed. 

An  appeal  by  Herman  Moyer  from  an  order  of  Logie^  J. 
(1929),  64  O.L.R.  630. 

February  4.  The  appeal  was  heard  by  Mulock^  C.J.O.,  Magee, 
Hodgins,  Middleton,  and  Grant,  JJ.A. 

M.  H.  Ludwig,  K.C.,  for  the  appellant.  The  parties  lived  and 
the  cause  of  complaint  arose  in  the  district  of  Parry  Sound.  Under 
the  Children  of  Unmarried  Parents  Act,  the  hearing  of  the  appli- 
cation can  only  be  in  the  district  of  Parry  Sound,  and  a Judge  of 
the  District  Court  of  Nipissing  is  precluded  from  dealing  with  the 
matter.  Reference  to  sec.  1(a)  of  the  Act  mentioned  and  to  the 
amending  Act  of  1929,  19  Geo.  Y.  ch.  23,  sec.  10 ; the  Interpreta- 
tion Act,  R.S.O.  1927,  ch.  1,  sec.  28. 
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J.  McColeman,  for  the  applicant,  respondent,  relied  on  the 
reasoning  of  Logie,  J.  The  Legislature  intended  to  provide  for 
the  convenience  of  the  mother  and  child,  even  if  the  father  should 
be  penalised.  Reference  to  KomnicTc  System  Sandstone  Bride 
Machinery  Co.  v.  B.C.  Pressed  Bride  Co.  (1918),  56  Can.  S.C.R. 
539. 


May  12.  The  judgment  of  the  Court  was  read  by  Mulock, 
C.  J.O. : — Ethel  Grawbarger  gave  birth  to  a child  born  out  of  wed- 
lock, and,  alleging  that  Herman  Moyer  was  the  father  of  the  child, 
applied  under  the  provisions  of  the  Children  of  Unmarried  Parents 
Act,  1921,  to  the  Judge  of  the  District  Court  of  the  District  of 
Nipissing  for  an  appointment  to  inquire  and  determine  whether 
Moyer  is  in  fact  the  father  of  the  said  child,  whereupon  the  said 
Judge  issued  his  appointment,  naming  a time  and  place  for 
inquiring  into  and  determining  the  question  in  dispute.  To  this 
application  Moyer  tiled  notice  disputing  the  jurisdiction  of  the 
said  Judge  to  make  such  inquiry  and  determination,  and  moved 
in  this  Court  before  Mr.  Justice  Logie  for  an  order  prohibiting  the 
said  Ethel  Grawbarger  from  proceeding  with  the  said  application, 
and  in  support  of  such  motion  filed  his  affidavit  wherein  he  swore 
that  he  was  not  the  father  of  the  said  child,  and  that  ^^(a)  the  said 
Ethel  Grawbarger  and  the  said  Herman  Moyer  are  both  residents 
of  the  district  of  Parry  Sound  and  are  not  and  never  have  been 
residents  of  the  district  of  Nipissing,  (b)  and  that  the  relations 
which  the  said  Ethel  Grawbarger  alleges  the  said  Moyer  had  with 
her  and  which  she  alleges  resulted  in  the  birth  of  the  said  child,  she 
also  alleges  were  had  in  the  town  of  Powassan  in  the  said  district 
of  Parry  Sound  and  not  in  the  district  of  Nipissing.^’ 

The  motion  was  dismissed  with  costs,  and  from  such  dismissal 
Moyer  appeals  to  this  Court. 

The  appellant  contends  that  because  both  parties  reside  in  the 
district  of  Parry  Sound,  and  the  cause  of  complaint  (if  any)  arose 
in  Parry  Sound,-  therefore  the  District  Court  of  Nipissing  was 
without  jurisdiction  to  entertain  the  matter.  Neither  the  Children 
of  Unmarried  Parents  Act,  1921,  11  Geo.  Y.  ch.  54,  nor  the  amend- 
ing Acts,  namely  R.S.O.  1927,  ch.  188,  and  19  Geo.  Y.  ch.  23,  sec. 
10,  localise  jurisdiction  because  of  the  residence  of  the  parties 
or  because  of  the  place  of  origin  of  the  cause  of  complaint,  and  the 
question  to  be  determined  is  whether  the  Judge  of  the  District 
Court  of  the  District  of  Nipissing  has  such  jurisdiction.  In  none 
of  the  said  Acts  is  jurisdiction  in  express  terms  conferred  upon 
any  District  or  County  Court  Judge.  The  following  are  the 
only  statutory  provisions  bearing  upon  the  question : — 
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Chapter  54  of  the  Acts  of  1921,  sec.  3 {a)  : “ ‘Judge’  shall  ^pp- 
mean  judge,  or  junior  or  acting  judge  of  the  county  or  district  ]93o. 
court/’  etc. 

Section  13:  “An  application  to  the  Judge  for  an  affiliation  Grawbargee 
order  may  be  made  by,”  etc.  MoyL. 

Section  15 : “The  Judge  shall,  upon  application,  appoint  in  

writing  a time  and  place  at  which  he  will  inquire  and  determine 
whether  the  person  said  to  be  the  father  of  the  child  is  in  fact  the 
father  of  such  child.” 

Section  18 : “Where  the  person  so  served  appears  in  pursuance 
of  such  notice,  the  Judge  may  hear  and  determine,”  etc. 

Then  R.S.O.  1927,  ch.  188,  entitled  “The  Children  of  Tin- 
married  Parents  Act,”  sec.  1(a),  “‘Judge’  shall  mean  judge  of 
the  county  or  district  court,”  etc. 

Section  9 is  in  the  same  words  as  sec.  13  of  the  Act  of  1921. 

Section  11  is  in  the  same  words  as  sec.  15  of  the  Act  of  1921. 

Chapter  23  of  the  statutes  of  1929,  entitled  “Statute  Law 
Amendment  Act,  1929,”  sec.  10 : “The  clause  lettered  a in  section 
1 of  the  Children  of  IJnmarried  Parents  Act  is  amended  by  strik- 
ing out  all  the  words  at  the  commencement  thereof  down  to  and 
including  the  word  ‘court’  in  the  second  line,  and  inserting  in  lieu 
thereof  the  words  “ ‘Judge’  shall  mean  judge  or  junior  or  acting 
judge  of  a county  or  district  court.’” 

By  the  Acts  of  1921  and  1927,  jurisdiction  was  given  to  the 
judge  of  the  county  or  district  court — apparently  some  particular 
county  or  district  court.  The  Legislature  must  have  intended  to 
change  the  law  when  by  its  Act  of  1929  it  amended  the  Act  of 
1927  by  striking  out  t)he  word  “the”  and  substituting  therefor  the 
word  “a.”  This  amendment  removed  the  previous  limitation  of 
jurisdiction  to  the  judge  of  some  particular  district  or  county 
court  and  conferred  it  upon  the  judge  of  a district  or  county  court. 

Unless,  therefore,  there  is  jurisdiction  to-day  in  the  judge  of  some 
district  or  county  court  the  Act  is  inoperative.  It  is  not  reason- 
able to  assume  that  the  Legislature  intended  by  the  amendment  to 
destroy  the  efficiency  of  the  Act,  and  therefore  it  is  the  duty  of  the 
Court,  if  possible,  to  give  effect  to  the  amendment.  In  my  opinion 
the  only  interpretation  to  wkich  the  amendment  is  open  is  that 
^‘a  district  or  county  court”  means  “any  district  or  county  court.” 

In  this  view,  the  Judge  of  the  District  Court  of  the  District 
of  Nipissing  has  jurisdiction  to  entertain  the  application,  and 
therefore  this  appeal  is  dismissed  with  costs. 

Appeal  dismissed. 
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[APPELLATE  DIVISION.] 

Re  Canada  Steamship  Lines  Ltd.  and  Toronto  Terminals 
Railway  Co. 

Expropriation — Lands  Taken  for  Railway  Purposes  and  Harbour  De- 
velopment— Compensation — Arbitration  and  Award — Railway  Act 
of  Canada,  R.8.C.  1927,  ch.  170,  secs.  220,  221,  223 — Benefits  and 
Advantages — Use  of  Slips  in  Navigable  Waters — Leasehold  Prop- 
erty— Compensation  in  Respect  of  Chance  of  Obtaining  Renewal 
of  Lease — Interest  and  Costs — Discretion  of  Arbitrator — Compari- 
son of  Site  for  Steamship  Terminal  Taken  with  New  Site  Obtained 
from  Harbour  Commission — ''Special  Value" — "Special  Adaptabil- 
ity"— Amount  of  Award — Appeal  and  Cross-appeal. 

The  property  occupied  by  the  claimants,  a steamship  company,  at  the 
time  of  expropriation  by  the  contestants,,  for  the  construction  of  a 
railway  viaduct  and  harbour  development,  in  the  city  of  Toronto, 
consisted  of  two  adjoining  strips  of  land  (and  land  covered  with 
water).  Thd  westerly  strip  had  an  approximate  width  of  219  feet 
and  was  owned  by  the  claimants  in  fee,  and  the  easterly  strip  had 
an  approximate  width  of  91  feet  and  was  leasehold.  The  latter 
had  been  originally  demised  to  the  claimants’  predecessors  in  title 
and  occupancy,  by  a renewable  21-year  lease,  which  had  been  last 
renewed  for  21  years  from  the  5th  June,  1903,  the  term  thus  expiring 
on  the  5th  June,  1924.  In  March,  1924,  a further  renewal  was  asked 
but  refused.  The  fee  in  the  leasehold  property  had  become  vested 
in  the  Toronto  Harbour  Commission,  by  conveyance  from  the  city 
corporation,  the  former  owners.  Running  diagonally  from  east  to 
west,  across  both  parcels,  was  a 66-foot  reservation,  known  as  Lake- 
street.  This  had  not  been  actually  filled  in  or  opened  as  a street, 
but  to  it  the  claimants  had  no  right  or  title,  except  that  they  were 
permitted  to  occupy  and  use  it  in  connection  with  their  steamship 
terminal  until  it  should  be  filled  in  and  used  as  a street.  The 
claimants  used  the  portions  of  Yonge-street  and  Scott-street  which 
adjoined  their  premises  as  slips  for  their  vessels.  A sole  arbitrator 
appointed,  under  sec.  220  of  the  Railway  Act  of  Canada,  to  deter- 
mine the  compensation  to  be  paid  to  the  claimants  for  the  expro- 
priation of  their  property,  made  his  award  fixing  the  value  of  the 
freehold  property,  with  all  its  riparian  and  water  rights,  and,  after 
making  due  allowance  for  the  cost  of  any  filling  that  might  be 
necessary  to  put  it  to  its  best  use,  at  $650,000.  In  addition,  $245,000 
had  been  agreed  upon  by  the  parties  as  the  fair  value  of  the  build- 
ings, etc.,  making  the  total  compensation  $895,000.  The  arbitrator 
also  allowed  interest  at  5 per  cent,  from  the  21st  June,  1927,  the 
date  of  giving  up  possession  by  the  claimants,  upon  $395,000,  $500,- 
000  having  been  previously  paid  to  the  claimants.  Both  the  claim- 
ants and  the  contestants  were  left  to  pay  their  own  costs.  The 
date  of  the  filing  of  the  plans,  as  of  which  date  the  compensation 
was  to  be  determined,  was  the  4th  October,  1926.  The  lease  had 
therefore  run  out  more  than  two  years  before  the  time  at  which 
the  compensation  fell  to  be  ascertained;  and  the  arbitrator,  for 
that  reason,  made  no  allowance  in  respect  of  the  leasehold  portion 
of  the  property,  save  as  to  the  buildings,  etc.,  an  allowance  for  which 
had  been  agreed  upon,  as  stated  above.  Upon  appeal  by  the  claim- 
ants and  cross-appeal  by  the  contestants  from  this  award:  — 

Held,  that  the  claimants  were  not  entitled  to  enjoy  all  the  benefits 
and  advantages  of  the  harbour  improvements  and  also  to  receive 
compensation  for  the  taking  away  of  privileges  or  advantages  which 
they  had  enjoyed,  but  to  the  continued  enjoyment  of  which  they 
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had  no  legal  right  or  claim;  and  their  use  for  their  vessels  of  the 
Yonge-street  and  Scott-street  slips  fell  within  this  category. 

2.  That  the  claimants  were  not  entitled  to  any  compensation  in 
respect  of  any  benefit,  either  direct  or  indirect,  which  they  enjoyed 
from  the  user  of  Lake-street  and  the  other  two  streets,  or  by  reason 
of  their  having  been  deprived  of  the  same. 

3.  Nor  were  they  entitled  to  compensation  in  respect  of  their  chance 
of  obtaining  a renewal  of  the  lease.  Syers  v.  Metropolitan  Board 
of  Works  (1877),  36  L.T.R.  277,  applied. 

4.  In  the  matters  of  interest  and  costs  the  Railway  Act  invests  the 
arbitrator  with  a discretion,  which  he  exercised,  after  due  con- 
sideration, and  no  sufficient  reason  was  shewn  for  interference  with 
his  decision  in  those  matters. 

5.  The  arbitrator  made  a comparison  between  the  claimants’  old  site 
and  the  new  one  which  they  purchased  from  the  Harbour  Com- 
mission, and,  concluding  that  the  new  one  was  preferable,  he  decided 
that  “special  adaptability”  was  not  a factor  to  be  considered  in 
fixing  their  compensation  for  the  compulsory  taking  of  the  old:  — 

Held,  that  it  was  the  value  to  the  claimants  of  their  property  com- 
pulsorily taken  which  was  to  be  ascertained,  and  the  fact  that  it 
had  a special  value  to  them  as  a steamship  terminal  had  to  be 
taken  into  consideration  by  the  arbitrator,  as  it  in  fact  was. 

The  doctrine  of  “special  adaptability”  was  not  properly  applicable — 
it  was  “special  value”  that  had  to  be  considered. 

“Special  value”  refers  to  the  present  use  of  land,  and  means  its 
added  worth  to  the  owners  for  the  actual  and  peculiar  use  to  which 
it  is  being  put  and  for  which  it  is  specially  fit : while  “special 
adaptability”  refers  to  an  apparent  but  future  use  to  which  the 
property  may  be  put. 

The  arbitrator  followed  the  proper  course  in  comparing  the  respective 
advantages  of  the  old  site  with  those  of  the  new,  and  his  conclusion 
was  the  right  one. 

Review  of  the  authorities  upon  the  question  of  “special  adaptability.” 
Cedar  Rapids  Manufacturing  and  Power  Go.  v.  Lacoste,  [1914]  A.C. 
569,  and  Re  Schooley  and  Lake  Erie  and  Northern  Railway  Co. 
(1915),  34  O.L.R.  328,  specially  referred  to. 

The  total  amount  awarded  was  sufficiently  liberal  to  include  an  allow- 
ance for  business  damage  and  the  cost  of  moving;  and  the  arbitra- 
tor’s conclusion  as  to  the  amount  awarded  should  not,  upon  the  cross- 
appeal of  the  contestants,  be  disturbed. 

Appeal  by  the  claimants,  the  Canada  Steamship  Lines  Ltd,, 
the  Prudential  Trust  Company  Ltd.,  the  Royal  Exchange  As- 
surance Company  Ltd.,  and  the  Montreal  Trust  Company  Ltd., 
and  cross-appeal  by  the  contestants,  the  Toronto  Terminals  Rail- 
vyay  Company,  from  an  award  made  by  Cede,  J.A.,  as  arbitrator, 
fixing  the  compensation  to  be  paid  to  the  claimants  by  the  con- 
testants for  lands  expropriated  for  the  construction  of  a railway 
viaduct  and  for  harbour  development  in  and  about  the  City  of 
Toronto. 

February  17,  18,  20,  and  21.  The  appeal  was  heard  by 
Mulock,  C.J.O.,  Magee^  Hodgins,  Middleton,  and  Geant,  JJ.A. 

The  Hon.  N.  F.  Rowell  K.C.,  Ward  Wright,  K.C.,  and  F. 
Wilkinson,  for  the  claimants.  The  claimants  are  entitled  to 
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special  value  on  account  of  the  special  adaptability  of  the  property 
as  a steamship  terminal.  The  property  has  been  used  as  a steam- 
ship terminal  since  1841.  In  determining  the  value  of  the  property, 
the  long  user  ought  to  be  taken  into  consideration:  In  re  Lucas 
and  Chesterfield  Gas  and  Water  Board  Ltd.,  [1909]  1 K.B.  16,  at 
pp.  28  and  29;  Pastoral  Finance  Association  Ltd.  v.  The  Minister, 
[1914]  A.'C.  1083,  at  pp.  1087  and  1089;  Re  Gibson  and  City  of 
Toronto  (1913),  28  O.L.E.  20,  at  pp.  24-30;  Cunard  v.  The  King 
(1910),  43  Can.  S.C.R.  88,  at  pp.  99  and  100.  The  Crown  could 
not  fill  in  the  Yonge-street  and  Scott-street  docks  while  the 
claimants  were  in  possession,  and  so  destroy  the  special  public 
right  of  navigation  of  the  steamship  company:  Lyon  v.  Fish- 

mongers Co.  (1876),  1 App.  Cas.  662,  at  p.  671;  North  Shore 
Railway  Co.  y.  Pion  (1889),  14  App.  Cas.  612;  Re  Snow 
and  City  of  Toronto  (1924),  56  O.L.E.  100,  at  p.  105.  The 
fact  that  the  claimants  were  able  to  purchase  a site  close  by  does 
not  take  away  the  special  adaptability  of  the  old  property.  The 
evidence  did  not  warrant  the  arbitrator  holding  that  this  property 
was  not  specially  adaptable  as  a steamship  terminal.  The  learned 
arbitrator  erred  in  not  compensating  the  claimants  for  the  loss  of 
their  interest  in  the  leasehold  property.  An  element  to  be  con- 
sidered in  determining  the  value  of  property  bordering  on  water 
is  the  owner’s  riparian  rights.  No  allowance  was  made  for  the 
claimants’  riparian  rights.  The  claimants  were  forced  to  quit  the 
old  site  in  the  month  of  July,  which  is  their  busiest  season;  as  a 
result,  they  suffered  a substantial  loss  of  business.  The  learned 
arbitrator  did  not  include  in  the  award  an  allowance  for  this  loss 
of  business.  The  claimants  are  entitled  to  recover  $20,700,  being 
the  amount  paid  by  them  in  order  to  hasten  the  completion  of  the 
new  premises.  This  money  was  spent  solely  to  accommodate  the 
convenience  of  the  contestants.  By  sec.  221,  subsec.  3,  of  the  Rail- 
way Act,  R.S.C.  1927,  ch.  170,  the  arbitrator  may  include  in  the 
award  an  allowance  for  interest  on  the  compensation  from  the  date 
of  the  deposit  of  the  plan.  He  did  not  do  so  in  the  present  case. 
He  merely  allowed  interest  from  the  date  when  the  possession  of 
the  last  piece  of  property  was  given.  By  sec.  223  of  the  Railway 
Act,  the  costs  of  the  arbitration  shall  be  in  the  discretion  of  the 
arbitrator.  This  is  a legal  discretion.  When  the  amount  allowed 
is  larger  than  the  amount  offered,  the  costs  of  the  arbitration 
should  be  given  to  the  claimant.  The  learned  arbitrator  erred  in 
not  allowing  costs  to  the  claimants. 

W.  N.  Tilley,  K.C.,  Angus  MacMurchy,  K.C.,  and  S.  J.  Demp' 
sey,  for  the  contestants,  contended  that  the  Toronto  Harbour  Com- 
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mission  was  under  no  obligation  to  improve  the  property  east  of 
Yonge-street  at  the  time  of  the  expropriation;  whereas  the  water- 
front west  of  Yonge-street  had  all  been  improved  by  this  time, 
and  so  the  property  to  the  west  of  Yonge-street  is  more  adaptable 
as  a steamship  terminal  than  the  property  to  the  east  of  Yonge- 
street.  The  railway  tracks  in  front  of  the  old  site  detracted  from 
its  suitability  as  a steamship  terminal.  If  the  boats  are  properly 
tied,  the  new  property  is  as  suitable  for  wintering  them  as  the  old 
site.  The  claimants  had  been  corresponding  with  the  Toronto 
Harbour  Commissioners  since  1'919  regarding  a new  site.  They 
knew  since  that  time  that  their  lease  of  the  old  property  would  not 
be  renewed,  and  so  they  cannot  set  up  that  they  are  entitled  to 
compensation  for  the  leasehold  property.  Since  1908  the  claim- 
ants were  under  an  obligation  to  fill  in  Lake-street;  therefore  they 
had  no  riparian  rights  as  far  as  it  was  concerned.  While  the 
steamship  company  have  no  riparian  rights  at  the  new  site,  they 
have  entered  into  an  agreement  with  the  Toronto  Harbour  Com- 
mission, which  is  more  beneficial  to  them  than  riparian  rights. 
The  claimants  are  entitled  to  interest  on  the  amount  of  compensa- 
tion granted  from  the  date  upon  which  the  contestants  entered 
into  possession  of  the  old  site,  and  not  from  the  date  of  the  de- 
posit of  the  plan. 

Rowell,  K.C.,  in  reply.  The  award  of  the  arbitrator  is  to  be 
treated  in  the  same  manner  as  a verdict  of  a jury,  and  it  cannot  be 
set  aside  unless  the  arbitrator  proceeded  on  an  erroneous  view  of 
the  law:  Lacoste  v.  Cedar  Rapids  Manufacturing  and  Poiver  Co. 
(P.C.),  [1928]  2 D.L.R.  1,  at  pp.  11  and  12.  The  question  of 
amount  is  solely  for  the  arbitrator  to  determine,  and  his  award 
cannot  be  set  aside  merely  on  the  ground  that  it  is  against  the 
weight  of  evidence. 

W.  N.  Tilley,  K.C.,  in  reply  (on  the  cross-appeal),  argued  that 
the  Lacoste  case  applies  only  to  the  Province  of  Quebec.  It  is 
within  the  jurisdiction  of  the  Court  of  Appeal  to  review  the  award 
and  decide  whether  the  arbitrator  has  made  a reasonable  estimate 
of  the  evidence:  Atlantic  and  North-West  Railway  Co.  v.  Yiood, 
[1895]  A.C.  257;  James  Bay  Railway  Co.  v.  Armstrong,  [1909] 
A.C.  624.  Section  232  of  the  Railway  Act  provides  that  the 
appellate  court  may  review  the  evidence  taken  at  the  arbitration 
and  may  increase  or  decrease  the  amount  of  the  arbitrator’s  award. 

May  12.  The  judgment  of  the  Court  was  read  by  Leant, 
J.A. : — An  appeal  by  the  claimants  and  cross-appeal  by  the  contest- 
ants from  an  award,  dated  the  31st  August,  1929,  made  by  Orde. 
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J.A.,  as  sole  arbitrator  appointed,  under  sec.  220  of  the  Railway  Act 
of  Canada,  to  ascertain  and  determine  the  compensation  to  be  paid 
to  the  claimants  in  respect  of  the  expropriation  of  their  property 
on  the  Toronto  harbour  front,  for  and  in  the  course  of  the  con- 
struction of  the  railway  viaduct  and  harbour  development.  The 
learned  arbitrator  fixed  the  ^Aalue  of  the  freehold  property,  with 
all  its  riparian  and  water  rights,  and  after  making  due  allowance 
for  the  cost  of  any  filling  that  might  be  necessary  to  put  it  to  its 
best  use,  at  $650,000.^^  In  addition,  the  surd  of  $245,000  had  been 
agreed  upon  by  the  parties  as  the  fair  value  of  the  buildings,  etc., 
making  the  total  compensation  $895,000.  The  learned  arbitrator 
also  allowed  interest  at  5 per  cent,  from  the  21st  June,  1927,  the 
date  of  the  giving  up  of  possession  by  the  steamship  company, 
upon  the  sum  of  $395,000,  as  $500,000  had  previously  been  paid  to 
that  company.  Each  party  was  left  to  pay  its  own  costs,  as,  in 
the  arbitrator's  opinion,  success  had  been  divided.  A portion  of 
the  premises  occupied  by  the  steamship  company  was  of  leasehold 
tenure,  the  lease  in  respect  thereof  having  expired  on  the  5th  June, 
1924,  and  a renewal  thereof  having  been  refused.  The  date  of  the 
filing  of  the  plans,  as  of  which  date  the  compensation  was  1o  be 
determined,  was  the  4th  October,  1926,  the  notice  of  expropriation 
being  given  on  the  25th  November,  1926.  The  lease  had  there- 
fore run  out  more  than  two  years  before  the  time  at  which  the 
compensation  fell  to  be  ascertained.  The  learned  arbitrator,  for 
that  reason,  made  no,  allowance  in  respect  of  the  leasehold  portion 
of  the  property,  save  as  to  the  buildings  and  other  improvements 
thereon,  for  which  provision  was  made  by  the  lease,  and  as  to  the 
amount  of  which  the  parties  had  arrived  at  an  agreement,  as 
already  mentioned. 

The  claimant^  appeal  was  presented  before  this  Court  as  based 
upon  the  following  grounds,  namely: — 

1.  That  the  learned  arbitrator  had  found  against  their  claim 
for  special  adaptability. 

2.  That  he  had  made  no  allowance  to  them  in  respect  of  their 
leasehold. 

3.  That  he  failed  to  take  into  consideration  their  possible  right 
to  obtain  a new  water-lot  outside  of  the  new  Windmill  line. 

4.  That  he  refused  them  any  allowance  for  business  damage. 

5.  That  he  allowed  interest  only  from  the  date  of  the  giving  of 
possession  of  the  last  of  the  property,  instead  of  from  the  date  of 
expropriation. 

6.  That  he  allowed  them  no  costs;  in  all  of  which  matters, 
they  submitted  that  he  was  in  error ; and 
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7.  That,  even  if  he  were  right  in  all  of  the  above  matters,  the 
amonnt  which  he  allowed  was  too  small. 

The  railway  company  cross-appealed  upon  the  ground  that  the 
amount  of  compensation  allowed  was  excessive. 

In  the  reasons  for  the  award  will  be  found  a narrative  of  the 
events,  and  a statement  of  the  facts  and  circumstances  which  led 
up  to  the  arbitration  proceeding.  These  need  not  be  repeated 
here,  save  in  so  far  as  may  be  necessary  to  an  understanding  of 
the  questions  raised  on  the  appeal,  and  of  the  views  which  may  be 
expressed  thereupon. 

The  property  occupied  by  the  claimants,  at  the  time  of  the  ex- 
propriation, consisted  of  two  adjoining  strips  of  land  (and  land 
covered  with  water)  lying  between  Yonge-street  and  Scott-street 
produced  southerly,  and  extending  from  the  Canadian  Pacific 
Railway  right  of  way  southerly  to  the  new  AVindmill  line  in  Tor- 
onto Harbour;  the  westerly  strip,  having  an  approximate  width  of 
219  feet  at  the  Canadian  Pacific  Railway  boundary,  being  owned 
in  fee;  and  the  easterly  strip,  having  an  approximate  width  at  the 
same  limit  of  91  feet,  being  leasehold.  Yonge-street,  produced, 
lay  on  the  west,  and  Scott-street  on  the  east.  The  whole  is  shewn 
on  a plan  filed  as  exhibit  5,  in  which  the  location  can  also  be  seen. 
The  leasehold  had  been  originally  demised  to  the  claimants’  pre- 
decessors in  title  and  occupancy,  by  a renewable  21-year  lease, 
which  had  been  last  renewed  for  a term  of  21  years  from  the  5th 
June,  1903,  which  term  therefore  expired  on  the  5th  June,  1924. 
In  March,  1924,  the  steamship  company  notified  the  Toronto 
Harbour  Commission  of  their  desire  to  renew  for  a further  term  of 
21  years,  but  renewal  was  refused.  The  fee  in  the  leasehold  prop- 
erty had  become  vested  in  the  Harbour  Commission,  by  con- 
veyance from  the  city  corporation,  the  former  owners.  Running 
diagonally  from  east  to  west,  across  both  parcels,  was  a 66-foot 
reservation,  known  and  appearing  upon  the  plan  (exhibit  5)  as 
Lake-street.  This  had  not  been  actually  filled  in  or  opened  as  a 
street,  but  to  it  the  steamship  company  had  no  right  or  title, 
except  that  they  were  permitted  to  occupy  and  use  it  in  connection 
with  their  steamship  terminal  until  it  should  be  so  filled  in  and 
used  as  a street. 

As  the  rights  and  obligations  of  the  claimants  with  respect  to 
Yonge-street  and  Scott-street,  extended,  and  covered  with  water, 
and  Lake-street,  running  across  their  premises,  have  a material 
bearing  upon  the  issue  in  the  arbitration,  it  is  convenient  to  deal 
with  these  phases  of  the  matter  at  this  stage. 
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The  claimants  used  those  portions  of  Yonge-street  and  Scott- 
street  which  adjoined  their  premises  on  the  west  and  east  sides 
respectively,  as  slips,  bringing  their  vessels  in  and  out  of  the  same 
to  and  from  their  berths.  The  Scott-street  slip  was  on  the  east 
side  of  the  leasehold  property,  with  which  I shall  deal  later.  In 
other  respects,  the  claimants  had,  at  the  best,  no  higher  right  in 
respect  of  the  Scott-street  slip,  than  they  had  in  regard  to  the  slip 
at  Yonge-street. 

With  respect  to  the  latter,  we  were  not  referred  to  any  con- 
tract, or  agreement,  statutory  or  otherwise,  by  which  the  city  cor- 
poration was  prevented  from  filling  it  in.  The  claimants  had 
filled  in  or  built  over  their  own  lands  (covered  with  water),  in- 
cluding the  lands  held  under  lease,  out  to  the  old  Windmill  line, 
and  in  part,  by  their  piers,  out  nearly  to  the  new  Windmill  line. 
They  had  no  riparian  rights  with  respect  to  these  slips.  Any 
rights  which  they  possessed  in  law  were  enjoyed  by  them  merely  as 
members  of  the  general  public,  in  respect  of  navigation.  Having 
obtained  and  exercised  the  privilege  of  interfering  with  navigation 
by  the  filling  in  of  their  own  water-lot  in  whole  or  in  part,  it  is  not 
to  be  supposed  that  any  objection  which  they  might  urge  to  the 
granting  of  the  like  privilege  to  the  adjoining  owner  would  be 
listened  to  with  patience,  much  less  with  favour,  if  they  had  the 
hardihood  to  put  forward  such  an  objection.  In  justice  to  the 
claimants^  counsel,  I should  state  that  I did  not  understand  them 
to  present  such  an  argument  to  us.  Their  contention  was  rather 
that,  as  the  harbour  was  for  shipping,  and  the  city  desired  to  foster 
and  develop  the  shipping  industry,  there  would  be  no  sense  in 
filling  in  the  Yonge  and  Scott-streets  slips,  and  thereby  hamper- 
ing this  company  engaged  in  that  business. 

The  city  ainl  its  grantee,  the  Harbour  Commission,  are  un- 
doubtedly desirous  of  developing  shipping,  and  the  harbour  is  for 
that  purpose,  but  not  for  the  individual  benefif  of  the  steamship 
company,  nor  to  serve  its  interests  at  the  expense  of  the  general 
public.  A considerable  portion  of  the  argument  addressed  to  us 
by  counsel  for  the  claimants,  upon  this  and  some  other  phases  of 
the  matter,  appeared  to  be  based  upon  the  view  that  the  claimants 
were  to  receive  and  enjoy  all  the  benefits  to  be  derived  from  the 
harbour  improvements,  but  that,  wherever  these  might  come  near 
to  or  affect  the  location  in  which  the  claimants  were  carrying  on 
their  business,  everything  must  be  left  as  it  had  been,  irrespective 
of  the  question  Avhether  the  claimants  had  any  legal  right  to  its 
being  so  left,  or  not.  Of  course  it  Avas  not  expressed  in  so  bald  a 
manner,  but  the  claimants  did  not  appear  to  apprehend  clearly 
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that  they  could  not  expect  to  enjoy  all  the  benefits  and  advantages 
of  the  harbour  improvements,  and  also  receive  compensation  for 
the  taking  away  of  privileges  or  advantages  which  they  had  enjoy- 
ed, but  to  the  continued  enjoyment  of  which  they  had  no  legal 
right  or  claim.  Their  use  of  the  Yonge-street  and  Scott-street 
slips  fell  within  this  category,  and  I quite  agree  with  the  views 
expressed  by  the  learned  arbitrator  in  that  regard. 

The  position  respecting  Lake-street  is  set  out  in  exhibit  6 (p. 
75  seq.  of  the  appeal-book),  the  agreement  regarding  the  mov- 
ing outward  of  the  Windmill  line  (see  particularly  pp.  77  and  78). 
Under  the  terms  of  that  agreement,  the  claimants  (like  other 
owners  of  properties  traversed  by  the  street  reservation)  were  to 
be  permitted  to  occupy  and  use  the  portion  crossing  their  property 
until  the  city  desired  to  fill  it  in  and  use  it.  The  claimants  were 
not  given  any  fixed  period  for  such  occupancy,  and  could  be  at  any 
time  required  to  give  it  up.  They  had  no  rights  in  respect  of  it 
or  their  user  of  it,  for  which  they  could  make  any  claim  for  com- 
pensation. I am,  of  course,  not  referring  to  their  buildings  or 
other  improvements. 

The  harbour  development  necessitated  the  extension  of  the 
pier  head-line  out  to  deep  water,  as,  without  the  very  extensive 
blasting  of  rock,  no  sufficient  depth  of  water  could  be  obtained  at 
the  then  existing  docks  or  piers  to  take  care  of  deep-draught  vessels. 
The  filling  in  of  Lake-street,  as  well  as  the  Yonge  and  Scott-street 
slips,  was  a practical  certainty,  and  there  was  no  reasonable  prob- 
ability of  the  claimants  being  allowed  to  continue  in  the  enjoyment 
of  privileges  and  user  to  which,  as  already  stated,  they  had  no  legal 
right.  I quite  agree  with  the  .conclusion  reached  by  the  learned 
arbitrator,  that  the  claimants  are  not  entitled  to  any  compensation 
in  respect  of  any  benefit,  either  direct  or  indirect,  which  they 
enjoyed  from  the  user  of  these  three  streets,  or  by  reason  of  their 
having  been  deprived  of  the  same. 

. As  already  stated,  a portion  of  the  premises  occupied  by  the 
claimants  was  of  leasehold  tenure,  and  the  lease  had  expired  two 
years  or  so  prior  to  the  date  as  of  which  the  amount  of  compensa- 
tion was  to  be  ascertained. 

By  the  terms  of  the  lease,  the  claimants  were  entitled  to  be 
paid  the  value  of  their  improvements,  and  the  amount  to  be  so 
paid  had  been  agreed  upon  between  the  parties.  Further,  the  lease 
provided  that  the  claimants  should  be  permitted  to  remain  in 
possession  of  the  leasehold  premises,  at  the  same  rentals,  until  the 
publication  of  an  award  fixing  the  amount  to  be  paid  for  such 
improvements,  in  an  arbitration  to  be  held  for  such  purpose.  The 
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claimants  having  agreed  upon  the  amount  to  be  paid  to  them  for 
their  improvements,  an  arbitration  to  fix  such  amount  was  render- 
ed unnecessary ; and,  having  been  paid  a sum  double  the  amount  so 
agreed  upon,  the  claimants  gave  up  possession.  They  no  longer 
had  any  right,  estate  or  interest,  either  legal  or  equitable,  in  or  in 
respect  of  what  had  been  their  leasehold  premises.  But  they  say 
that  the  refusal  to  renew  their  lease  in  1924  was  in  reality  a step 
in  the  harbour  improvement  scheme;  that,  but  for  such  scheme, 
their  lease  would  have  been  renewed;  and,  therefore,  as  the  quan- 
tum of  the  compensation  cannot,  on  principle,  be  either  increased 
or  diminished  by  any  effect  produced  by  the  scheme  itself,  they  are 
entitled  to  have  the  possibility  or  probability  of  their  obtaining  a 
renewal  of  the  lease  considered  as  a factor  in  summing  up  the 
amount  of  the  compensation. 

That  contention  does  not  commend  itself  to  my  mind,  nor,  in 
my  opinion,  is  it  -supported  by  the  principle  invoked  in  its  behalf. 
It  is  well  established  in  law,  and  commends  itself  to  one’s  sense 
of  what  is  equitable,  that  a body,  invested  with  expropriatory 
powers,  should  not  be  permitted  to  take  some  step  or  measure, 
within  its  lawful  rights,  whereby  the  property  to  be  taken  would 
be  depreciated  in  market  value,  and  then  take  the  property  over  at 
the  price  so  depressed.  Re  Gibson  and  City  of  Toronto,  28  O.L.E. 
20,  affords  an  illustration  of  this.  But,  in  all  such  cases,  what  is 
pointed  to  as  a part  in  the  scheme  is  some  active  movement  or  step 
which  has  a direct  effect  or  bearing  upon  the  property  which  is 
being  expropriated.  I do  not  know  of  any  authority  which  goes  the 
length  of  holding  that  an  expropriating  body  may  be  penalised  by 
being  restricted  in  or  made  to  pay  extra  for  doing  what  it  wishes 
with  its  own  property,  merely  because  it  was  expropriating  the 
adjoining  property.  The  matter  of  the  harbour  development  had 
been  under  consideration  at  least  for  20  years  or  more,  and  would 
doubtless  have  been  proceeded  with  at  an  earlier  date  had  the  war 
not  intervened.  However  that  may  be,  all  the  parties  must  have 
known  that  there  was  no  reasonable  probability  that  the  lease  in 
question  would  be  renewed,  as  the  continued  use  of  the  location 
would  be  utterly  incompatible  with  the  harbour  development.  As 
a matter  of  fact,  there  was  no  probability  of  any  further  renewal 
being  granted,  even  if  that  could  be  relied  upon  as  an  element  in 
fixing  compensation,  which,  in  my  opinion,  it  could  not.  The  mere 
chance  or  expectancy  of  renev^al  of  a lease,  without  any  right  in 
law  to  insist  upon  it,  is  not  a ground  for  compensation. 

Whether  or  not  a lessor  will  renew  must,  in  the  ordinary 
case,  be  pure  speculation.  Under  the  Lands  Clauses  Act  in  Eng- 
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land,  it  has  been  held  that  such  an  expectancy  of  renewal  is  not  to 
be  considered  in  fixing  compensation:  vide  Halsbury’s  Laws  of 

England;  vol.  6,  p.  34,  and  cases  in  foot-note  (1). 

It  has  further  been  held  that  promoters  may  acquire  the  free- 
hold and  then  give  the  necessary  notice  to  quit  to  the  lessee,  there- 
by terminating  the  tenancy,  and  that  under  such  circumstances 
no  compensation  can  be  claimed  by  the  lessee : 8yers  v.  Metro- 

yalitan  Board  of  Works  (1877);  36  L.T.R.  277,  a decision  of 
Jessel,  M.R.;  affirmed  by  the  Court  of  Appeal.  It  could  only  be 
by  analogy  to  the  right  to  receive  compensation  in  respect  of  some 
potentiality  attaching  to  the  claimants^  property  that  such  a claim 
could  possibly  be  set  up;  if  it  could  reasonably  be  set  up  at  all 
(which  I doubt)  ; but  in  this  case  the  claimants  had  no  property 
to  which  it  could  attach,  because  their  lease  had  previously 
expired.  And  this  applies  also  in  respect  of  the  claimants’  effort 
to  utilise  the  expired  leasehold  and  their  chances  of  obtaining  a 
renewal  thereof,  as  a factor  operating  in  support  of  their  claim  for 
special  adaptability,  with  which  I have  later  to  deal.  In  my  view, 
therefore,  the  learned  arbitrator  was  right  in  declining,  v/hen  fix- 
ing compensation,  to  consider  the  claimants’  chance  of  obtaining 
a renewal  of  the  lease. 

In  the  two  matters  of  allowance  of  interest  and  costs,  the 
statute  invests  the  arbitrator  with  a discretion,  which  he  has  exer- 
cised, after  due  consideration,  and  no  sufficient  reason  has  been 
advanced  to  us  for  any  interference  with  his  decision  in  that  regard. 

The  main  ground  upon  which  the  claimants’  appeal  was  pre- 
sented was  that  the  learned  arbitrator  was  in  error  in  ruling  out 
special  adaptability  as  a material  factor  in  the  issue  before  him. 

Counsel  state,  in  effect,  that  the  arbitrator  made  a comparison 
between  their  old  site  and  the  new  one  which  they  purchased  from 
the  Harbour  Commission,  and,  having  concluded  that  the  new  one 
was  preferable,  he  thereupon  decided  that  special  adaptability 
was  not  a factor  to  be  considered  in  fixing  their  compensation  for 
the  compulsory  taking  of  the  old. 

Before  proceeding  to  consider  the  course  followed  in  the  arbit- 
ration and  by  the  learned  arbitrator  in  reaching  his  conclusions 
as  disclosed  in  his  reasons  for  the  award,  it  may  be  of  assistance 
to  consider  what  is  meant  by  ^^special  adaptability,”  and,  briefly, 
to  what  cases  it  is  appropriate. 

In  Cedar  Rapids  Manufacturing  and  Power  Co.  v.  Lacoste, 
[1914]  A.C.  569,  at  p.  576,  when  delivering  the  judgment  of  the 
Judicial  Committee,  Lord  Dunedin  says: — 
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‘^Tlie  law  of  Canada  as  regards  the  principles  upon  which  com- 
pensation for  land  taken  is  to  be  awarded  is  the  same  as  the  law 
of  England,  and  it  has  been  explained  in  numerous  cases,  nowhere 
with  greater  precision  than  in  the  case  of  In  re  Lucas  and  Chester- 
field Gas  and  Water  Board,  [190'9]  1 K.B.  16,  where  \'auglian 
Williams  and  Fletcher  Moulton,  L.JJ.,  deal  with  the  whole  sub- 
ject exhaustively  and  accurately. 

Turning  then  to  the  Lucas  and  Chesterfield  case,  which  is  thus 
expressly  approved  by  the  Judicial  Committee,  I find  that 
Vaughan  Williams,  L.J.,  on  p.  26  of  [1900]  1 K.B.,  cites  with 
approval  the  language  used  by  Grove,  J.,  in  In  re  Countess  Ossa- 
linsky  and  Manchester  Corporation  (1883),  not  reported,  where, 
after  referring  to  the  fact  that  the  arbitrator  in  that  case  had 
taken  into  consideration  the  enhanced  value  of  the  land  in  ques- 
tion on  account  of  its  capability  of  being  used  for  diverting  and 
impounding  water  or  of  being  converted  into  a reservoir,  that 
J udge  stated  : — 


^Tt  appears  to  me  that  that  in  itself  is  not  an  objection  to  the 
award,  and  that  the  arbitrator  ought  to  take  that  into  considera- 
tion. If  the  land  has  what  I may  call  an  adventitious  value,  that 
is,  something  beyond  its  mere  agricultural  or  normal  value — and 
that  is  a marketable  value  in  this  sense,  that  persons  wishing,  for  a 
purpose  for  wEich  the  land  is  peculiarly  applicable,  to  purchase 
that  land  would  give  a higher  price  for  that  land — then  the  arbit- 
rator has  a fair  right  to  take  that  into  consideration;  it  is  a mat- 
ter no  doubt  contingent,  but  still  it  is  a matter  which  is  not  to  be 
ignored  or  put  out  of  consideration  by  an  arbitrator. 

Vaughan  Williams,  L.J.,  goes  on  to  state  that,  ^Efter  giving 
illustrations  of  this  contingent  value  arising  from  adaptability 
wdiich  he  says  ought  to  be  taken  into  consideration  by  the  arbitra- 
tor, he  (Grove,  J.)  goes  on  with  these  words:  Tt  is  quite  another 
case  when  you  come  to  the  second  head  of  objection  here,  namely,, 
the  particular  value  which  the  land  is  to  one  of  the  parties  before 
the  arbitrator.  That  is  quite  another  ground.  But  supposing  the 
general  value  is  only  given,  if  this  land  was  probably  certain,  with- 
in a reasonable  time,  to  be  used  for  certain  purposes  which  would 
give  it  a very  much  enhanced  value,  that  is  a matter  for  the  arbi- 
trator to  take  into  consideration.  I am  clearly  of  opinion  that  it 
is,  and  that  the  arbitrator  has  rightly  taken  that  matter  into  con- 
sideration ....  it  has  been  the  invariable  practice  sanctioned 
by  the  Courts  that  arbitrators  are  not  to  value  the  land  with  refer- 
ence to  the  particular  purpose  for  which  it  is  required,  particularly 
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where  the  matter  is  under  parliamentary  powers  with  reference  to 
what  the  parties  who  are  taking  the  land  under  compulsory  powers 
are  obliged  by  their  necessities,  or  what  they  suppose  to  be  their 
necessities,  to  pay  for  it  there — that  it  is  to  be  excluded  from  con- 
sideration, and  the  only  way  it  can  or  ought  to  be  put  forward  at 
all  is  as  a possible  illustration  of  the  probability  of  the  land  being 
useful  for  such  a purpose.  A'ou  must  not  look  at  the  particular 
purpose  which  the  defendants  in  the  case  before  the  arbitrator  are 
going  to  put  land  to  when  they  take  it  under  parliamentary  powers 
or  undertakings  for  any  special  purpose,  but  you  may  possibly  use 
it  as  an  illustration  to  anticipate  or  to  answer  an  argument  that 
the  schemes  thrown  out  by  the  plaintiff  in  this  case  are  going  to 
enhance  the  value  of  the  land  are  not  visionary,  but  are  schemes 
with  certain  probability  in  them.  I do  not  see  any  objection  to 
that  being  used  as  an  argument.’  ” 

Vaughan  Williams,  L.J.,  proceeds  further  in  these  words  (pp. 
27  and  28)  : — 

‘^In  the  present  case  I do  not  think  that  either  side  take  any 
exception  to  the  law  laid  down  by  Grove,  J.,  in  reference  to  special 
adaptability  being  an  element  which  the  probability  of  purchasers 
requiring  the  land  for  such  purposes  gives  to  the  land  compulsorily 
taken  for  such  purposes.” 


App.  Div. 
3930. 

Re 

Canada 
Steamship 
Lines  Ltd. 

AND 

"Toronto 

Terminals 

Railway 

Co. 


Crant,  J.A. 


And  further  on  he  states: — 

“It  may  be  that  the  adaptability  of  the  land  for  the  purpose  of 
enlarging  the  reservoir  was  so  unique  that  he  will  give  a value 
little  less  than  that  which  he  would  give  if  dealing  with  the  realized 
possibility.  But  in  my  judgment  he  ought  to  value  the  possibility 
and  not  the  realized  possibility.” 

On  pp.  30,  31,  and  32,  Fletcher  Moulton,  L.J.,  gives  utter- 
?nce  to  the  following  statements  upon  the  same  subject: — 

“At  a very  early  date  in  the  history  of  this  branch  of  the  law 
there  arose  what  is  known  as  the  question  of  ‘'special  adaptability.’ 
The  phrase  is  not  a happy  one,  for  special  adaptability  for  some 
purpose  or  other  is  the  very  basis  of  the  market  value  of  all  land, 
except,  perhaps,  land  that  in  all  respects  falls  below  the  average. 
In  agricultural  land  extra  fertility,  in  town  lands  advantages  of 
site,  are  true'  cases  of  special  adaptability  for  farming  or  building 
purposes.  These  tend  so  directly  to  increase  both  the  value  and 
the  market  price  of  lands  in  the  hands  of  a private  owner  that  it 
has  never  been  doubted  that  he  could  urge  them  in  augmentation 
of  the  compensation  which  he  was  entitled  to  receive.  The  question 
has  arisen  only  in  the  cases  where  the  special  adaptability  is  fo’* 
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purposes  for  which  lands  are  required  only  when  used  for  works 
of  public  utility,  which  are  naturally  different  from  the  uses  to 
which  lands  are  put  while  in  private  hands,  and  which  therefore 
do  not  necessarily  influence  the  price  which  such  lands  command 
in  the  market.  Ought  the  owner  to  be  entitled  to  higher  com- 
pensation by  reason  of  the,  to  him^  useless  peculiarities  which  the 
lands  possess 

Page  31:— 

“The  decided  cases  seem  to  me  to  have  hit  upon  the  correct 
solution  of  this  problem.  To  my  mind  they  lay  down  the  principle 
that  where  the  special  value  exists  only  for  the  particular  pur- 
chaser who  has  obtained  powers  of  compulsory  purchase  it  cannot 
be  taken  into  consideration  in  fixing  the  price,  because  to  do  other- 
wise would  be  to  allow  the  existence  of  the  scheme  to  enhance  the 
value  of  the  lands  to  be  purchased  under  it.  But  when  the  special 
value  exists  also  for  other  possible  purchasers,  so  that  there  is,  so 
to  speak,  a market,  real  though  limited,  in  which  that  special  value 
goes  towards  fixing  the  market  price,  the  owner  is  entitled  to  have 
this  element  of  value  taken  into  consideration,  just  as  he  would  be 
entitled  to  have  the  fertility  or  the  aspect  of  a piece  of  land  cap- 
able of  being  used  for  agricultural  purposes.’’ 

Page  32 : — 

“There  is,  therefore,  nothing  unreasonable  in  considering  that 
in  certain  cases  land  specially  suited  for  such  purposes  might 
fairly  become  in  private  hands  the  subject  of  competition  between 
rival  public  authorities  desirous  of  getting  the  advantage  of  that 
special  suitability;  and,  this  being  so,  the  tribunal  assessing  the 
compensation  would  be  entitled,  and  bound,  to  consider  what  is  the 
fair  market  value^  so  arising,  and,  if  it  be  greater  than  that  obtained 
by  taking  it  as  purchased  for  ordinary  uses,  to  give  to  the  seller 
the  larger  of  the  two.  As  I read  the  award  of  the  umpire,  he  has 
specifically  found  as  a fact  that  there  exists  such  a special  suit- 
ability in  the  lands  in  question,  and  that  there  also  exists  such  a 
possible  competition  in  the  district  in  respect  of  the  supply  of 
water  as  would  entitle  him  to  estimate  the  compensation  in  the 
way  I have  described,  and  it  is  not  contested  that  there  was  evi- 
dence on  which  he  could  so  find.” 

Adverting  to  Cedar  Rapids  Manufacturing  and  Power  Co.  v. 
Lacoste,  [1914]  A.C.  569,  Lord  Dunedin,  on  p.  576,  uses  the  fol- 
lowing language  upon  the  same  subject: — 

“Where,  therefore,  the  element  of  value  over  and  above  the 
bare  value  of  the  ground  itself  (commonly  spoken  of  as  the  agri- 
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cultural  value)  consists  in  adaptability  for  a certain  undertaking 
(though  adaptability,  as  pointed  out  by  Fletcher  Moulton,  L.J., 
in  the  case  cited,  is  really  rather  an  unfortunate  expression)  the 
value  is  not  a proportional  part  of  the  assumed  value  of  the  whole 
undertaking,  but  is  merely  the  price,  enhanced  above  the  bare 
value  of  the  ground  which  possible  intended  undertakers  would 
give.  That  price  must  be  tested  by  the  imaginary  market  which 
would  have  ruled  had  the  land  been  exposed  for  sale  before  any 
undertakers  had  secured  the  powers,  or  acquired  the  other  subjects 
which  made  the  undertaking  as  a whole  a realized  possibility.^’ 
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In  Sidney  v.  North  Eastern  Railway  Co.,  [1914]  3 K.B.  629 
(a  decision  which  has  frequently  been  cited  with  approval  and 
followed),  Rowlatt,  J.,  at  p.  636,  discusses  ^^special  adaptability” 
as  follows : — 

^‘But  the  value  to  the  owner  is  not  confined  to  the  value  of  the 
land  to  the  owner  for  his  own  purposes ; it  includes  the  value  which 
the  requirements  of  other  persons  for  other  purposes  give  to  it 
as  a marketable  commodity,  provided  that  the  existence  of  the 
scheme  for  which  it  is  taken  is  not  allowed  to  add  to  the  value. 


^^Special  adaptability  is  an  expression  which  is  wide  enough  to 
include  special  adaptability  for  any  purpose,  but  where  the  special 
adaptability  is  for  purposes  other  than  those  of  the  compulsory 
purchaser  it  is  merely  an  element  in  the  calculation  of  the  probable 
competition  for  the  land,  that  is,  an  element  in  its  general  value. 
It  only  gives  rise  to  a question  in  compensation  law,  where,  exist- 
ing for  the  purposes  of  the  promoters,  its  consideration  seems  at 
first  sight  to  infringe  the  principle  that  value  due  to  the  scheme  is 
to  be  excluded.  For  example,  a piece  of  land  may  have  special 
value  for  a particular  crop,  for  a particular  sort  of  building  scheme, 
or  for  a reservoir,  or  for  several  of  these  purposes.  But  if  it  is 
going  to  be  taken  for  an  artillery  or  rifle  range,  or  for  a railway, 
these  are  elements  of  general  value  only  and  raise  no  question. 
Suppose,  hoAvever,  it  is  to  be  taken  for  a reservoir,  its  special  suit- 
ability for  that  purpose  (being  the  purpose  of  the  scheme)  does 
raise  the  question  how  far  that  can  be  taken  into  consideration 
without  infringing  the  rule  against  giving  value  due  to  the  scheme. 
It  is  quite  clear  that  special  adaptability  for  the  purposes  of  the 
particular  scheme  may  be  taken  into  consideration  where  it  can  be 
said  that  there  might  have  been  other  competitors  for  it  for  that 
purpose,  and  to  the  extent  that  the  competition  of  such  possible 
purchasers  with  each  other  and  with  the  promoter  would  raise  the 
possible  price  that  might  have  been  obtained  in  the  market.” 
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Many  other  expressions  of  opinion  by  eminent  Judges  might 
be  quoted,  from  all  of  which  it  is  apparent  that  ^^special  adapt- 
ability^^ is  an  expression  used  to  denote  some  purpose  for  which 
the  land  in  question  is  peculiarly  suitable,  and  for  which  purpose 
it  is  reasonable  to  believe  that  such  land  might  find  a market.  The 
expression  is  not  applied  in  any  case  to  a use  to  which  the  land  is 
at  present  being  put,  but  rather  to  some  use  to  which  the  land 
might  reasonably  be  expected  to  be  put  in  the  future,  and  for  Avhich 
it  is  peculiarly  suitable,  or  adaptable.  The  very  form  of  the  word 
^^adaptability’’  predicates  some  use  to  which  it  may  be  expected 
to  be  devoted  in  the  future,  as  distinguished  from  a use  to  which 
it  is  at  present  being  put.  It  seems  to  me  manifest  that,  in  the 
sense  in  which  the  expression  has  been  used  in  the  decided  cases,  it 
has  no  application  whatsoever  to  the  facts  of  the  case  before  us. 
That  which  the  claimants  are  putting  forward  ‘as  a basis  upon 
which  the  compensation  should  be  estimated  is  the  ^^special  value” 
of  the  property  to  themselves;  that  is,  its  ‘^special  value’’  for  the 
very  purpose  for  which  they  are  using  it;  and  not  in  any  sense 
“special  adaptability”  for  some  contingent  use  in  some  other  line 
of  industry  or  endeavour,  whether  it  be  that  contemplated  by  the 
takers  or  otherwise. 


It  has  been  stated,  times  without  number,  that  the  law  is  that 
property  compulsorily  taken  is  to  be  paid  for  on  the  basis  of  its 
value  to  the  owner.  The  two  basic  propositions  of  law  are  those 
laid  down  by  Lord  Dunedin  in  the  Cedar  Rapids  case,  [l^U]  A.C. 
at  p.  576:— 

“(1)  The  value  to  be  paid  for  is  the  value  to  the  owner  as  it 
existed  at  the  date  of  the  taking,  not  the  value  to  the  taker.  (2) 
The  value  to  the  owner  consists  in  all  advantages  which  the  land 
possesses,  present  or  future,  but  it  is  the  present  value  alone  of 
such  advantages  that  falls  to  be  determined.” 

It  was  therefore  the  value  to  the  claimants  of  this  property 
which  was  to  he  ascertained,  and  the  fact  that  it  had  a special 
value  to  them  for  the  purposes  of  a steamship  terminal  had  to  be 
taken  into  consideration  by  the  arbitrator,  and,  as  I read  the  rea- 
sons for  his  award,  that  is  just  what  the  learned  arbitrator  did. 
The  claimants  complain  that  the  learned  arbitrator  allowed  them 
nothing  for  “special  adaptability.”  As  stated  above,  the  doctrine 
(if  it  may  be  so  called)  of  “special  adaptability”  was  not  properly 
applicable  to  the  present  case  at  all.  It  is  a question  of  “special 
value”  not  “special  adaptability.”  I notice  that  Hodgins,  J.A., 
calls  attention  to  the  distinction  between  these  two  expressions  in 
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Ee  Schooley  and  Lake  Erie  and  Northern  Railivay  Co.  (PJ15),  Ain^iv. 

34  O.L.E.  32l8,  at  the  top  of  p.  333,  where  he  states: — lim 

‘Tor  the  sake  of  clearness  it  ina}^  be  mentioned  that  ‘special 

\al\ie’  refers  to  the  present  use  of  land,  and  means  its  added  worth  ^ Canada 
^ . , 1 • 1 j 1 • Steamship 

to  the  owners  for  the  actual  and  particular  use  to  which  it  is  being  lines  Ltd. 

put,  and  for  which  it  is  specially  fit:  while  ‘special  or  exceptional 

adaptability’  refers  to  an  apparent  but  future  use  to  which  the  Terminals 

property  may  be,  but  is  not  now,  put,  and  for  which  it  is  par- 

ticularly  adapted.”  , 

^ ^ Grant,  J.A. 

In  that  case  the  property  was  being  used  by  an  ice  company  in 
connection  with  its  business  of  cutting  and  selling  ice,  for  which 
it  was  specially  fitted  and  suitable,  as  in  the  present  case  the  land 
(and  land  covered  with  water)  are  being  used  by  the  claimants 
for  a steamship  terminal,  for  which  it  is  specially  suitable. 

When,  one  reads  the  reasons  for  the  award,  having  this  in 
mind,  one  understands  readily  what  is  meant  by  the  learned  arbi- 
trator when  he  states : — 


“When  the  actual  circumstances  of  this  case  are  fully  con- 
sidered, the  claim  for  additional  compensation  on  the  ground  of 
special  adaptability  largely,  if  not  wholly,  disappears.  All  or 
nearly  all  of  the  elements  which  go  to  make  up  the  special  advan- 
tages claimed  by  the  steamship  company  are  destroyed  or  badly 
shattered  by  the  nature  of  the  company’s  title  to  the  old  site  and  by 
the  fact  that  the  company  was  able  to  acquire  a nearby  site  possess- 
ing many  of  the  advantages  of  the  old  one.  The  steamship  com- 
pany is  not  really  in  a position  differing  very  much  from  that  of  a 
shopkeeper  upon  a strategic  corner  who,  when  ousted  from  it, 
acquires  a new  shop  across  the  street.” 

The  claimants  acquired  from  the  Harbour  Commissioners  a 
new  site  for  their  steamship  terminal,  out  at  the  new  pier  head 
line,  at  deep  water,  capable  of  admitting  vessels  of  deep  draught, 
such  as  may  be  expected  to  use  the  new  Welland  canal,  and  the  St. 
Lawrence  waterv^ay,  if  and  when  that  becomes  an  accomplished 
fact.  The  learned  arbitrator,  in  considering  the  evidence  adduced 
before  him,  ver}^  naturally  and,  in  my  opinion,  quite  properly, 
kept  before  his  mind  not  only  the  old  site  for  which  the  claimants 
were  to  be  compensated,  but  also  the  neAv  site  to  which  the  claim- 
ants moved  their  terminal.  The  course  which  he  followed  in  that 
regard  was  the  one  laid  out  for  him  by  the  parties  themselves,  and 
particularly  the  claimants,  by  the  manner  in  which  their  case  was 
put  before  him. 

I find,  upon  a perusal  of  the  testimony  given  by  Mr.  En derby. 
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the  general  manager  of  the  steamship  company,  in  answer  to  ques- 
tions put  to  him  by  their  counsel  for  the  purpose  of  eliciting  the 
information  which  was  given,  that  he  made  comparisons  between 
the  old  and  the  new  sites.  On  p.  92,  Mr.  Eowell,  the  claimants’ 
counsel,  asks  this  question : — 

^^Then,  Mr.  Enderby,  I want  to  ask  you  this:  how  does  the 
present  site  or  uny  other  possible  site  . . . how  do  the  two  sites 
compare  from  the  standpoint  you  have  mentioned  before  of  the 
advantage  of  your  own  site  in  location  and  suitability  for  summer 
operation  and  winter  operation?  A.  The  old  site  is  very  much 
preferable. 

‘'^Q.  Well,  now,  just  explain  to  his  Lordship  why.  A.  Well, 
the  new  site  is  very  badly  exposed  from  a weather  point  of  view. 
It  is  difficult  to  operate  steamers  at  that  terminal  during  the  season 
of  operations  in  anything  approaching  a blow.” 

Again  at  the  foot  of  p.  93  and  top  of  p.  94,  at  the  request  of 
the  company’s  counsel,  he  compares  the  new  and  the  old  sites  as  to 
the  effect  of  the  surge  of  the  waters  on  vessels  at  their  berths. 

On  p.  92  Mr.  Eowell  asked  him : — 

^^Xow,  will  you  compare  the  berthing  space  which  you  had  in 
your  old  site  with  the  berthing  space  you  have  at  this  new  pas- 
senger terminal?  A.  We  had  berthing  facilities  for  6 steamers 
at  any  time. 

‘Mils  Lordship:  Q.  In  the  old  site?  A.  At  the  old  site. 

At  the  new  site  we  have  bertlung  facilities  for  4 steamers  only, 
and  no  chance  to  increase  that  number.”^ 

Again  at  pp.  105,  108,  110,  111,  and  on  nearly  every  page  up  to 
120,  the  comparison  is  continued  between  the  new  and  the  old  sites. 

The  same  course  was  followed  with  other  witnesses  called  by 
the  claimants,  and,  indeed,  a very  large  proportion  of  the  evidence 
to  which  our  attention  was  specially  directed  by  counsel  upon  the 
argument  of  the  appeal  was  devoted  to  a comparison  between  the 
new  and  the  old  sites,  upon  the  question  of  their  respective  values 
as  steamship  terminals. 

When  the  learned  arbitrator  came  to  deal  with  the  subject  of 
what  was  called  ''special  adaptability,”  he  took  up  the  various  fea- 
tures which  had  been  emphasised  by  counsel  for  the  claimants  in 
the  presentation  of  the  evidence,  and,  following  the  course  whicfi 
had  been  adopted  by  counsel,  he  compared  the  old  and  the  new  sites 
with  regard  to  such  particular  features,  and  it  is  quite  evident,  in 
my  opinion,  that  throughout  the  reasons  for  his  award  the  learned 
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arbitrator  dealt  with  these  aspects  of  the  matter  upon  the  basis  of 
the  special  value  of  the  old  site  to  the  owners,  the  claimants,  for 
the  purposes  of  their  business  as  a steamship  company,  which  was 
the  basis  upon  which  they  had  presented  their  claims  for  com- 
pensation; and,  when  the  learned  arbitrator,  in  dealing  with  cer- 
tain of  the  features  specially  emphasised,  after  making  the  com- 
parison as  above  mentioned,  stated  that  the  claim  for  ^^special 
adaptability^^  fell  to  the  ground,  or  that  it  largely  if  not  entirely 
disappeared,  or  that  it  was  fully  compensated  for  by  other  advant- 
ages of  the  new  site,  etc.,  etc.,  he  was  merely  stating  in  effect  that 
by  acquiring  the  new  site  in  place  of  the  old,  the  claimants,  to  the 
degree  stated,  would  be  compensated  for  the  special  loss  which  they 
had  sustained. 
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The  idea  in  the  mind  of  the  learned  arbitrator  is,  I think, 
evident  from  the  language  used  by  him  at  the  bottom  of  p.  46  and 
top  of  p.  47  of  the  appeal-book : — 

‘"^Now,  there  can  be  no  doubt  that  the  claimants  are  entitled 
to  be  compensated  for  their  property  upon  the  basis  of  its  value 
to  them  with  all  the  advantages  inherent  in  the  property  arising 
from  its  special  adaptability  for  the  business  to  which  the  steam- 
ship company  has  devoted  it,  and  that,  upon  the  question  of  adapt- 
ability, the  question  whether  or  not  other  available  sites  are  pro- 
curable ought  to  be  considered.  If  the  old  site  had  been  wholly 
freehold,  and  the  title  of  the  steamship  company  were  not  com- 
plicated by  the  reservation  of  Lake-street,  and  the  ownership  by 
the  City  of  Toronto  of  the  extensions  of  Yonge  and  Scott-streets, 
and  the  expropriation  had  resulted  in  the  absolute  loss  by  the  com- 
pany of  all  its  terminal  facilities  at  Toronto,  the  question  of  its 
special  value  to  the  company  would  present  itself  in  its  simplest 
form.  There  would  unquestionably  be  in  such  case  a right  to 
compensation  over  and  above  the  bare  value  of  the  land  itself, 
and  the  only  difficulty  would  be  to  fix  that  additional  value.  Here 
the  problem  is  not  so  simple  as  that,  and  is  greatly  complicated  by 
the  nature  of  the  company's  title  and  the  fact  that  the  company 
has  acquired  a new  site  for  its  terminals  not  very  far  from  its  old 
one,  and  possessing  many  advantages  which  may  counterbalance 
some  of  those  lost  with  the  old  one.^’ 

Some  of  the  special  features  which  were  pressed  upon  the 
argument  of  the  appeal,  with  respect  to  the  property  taken,  were : 
its  sheltered  position ; its  accessibility ; its  advertising  value ; the 
possibility  of  enlarging  it  by  extending  the  piers  farther  out  upon 
the  water-lot;  and  the  riparian  right. 
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These  were  all  duly  considered  by  the  learned  arbitrator  with 
a view  to  the  special  value  attaohing  thereby  to  the  claimants’ 
property.  With  respect  to  some  of  them  he  does  not  state  that 
they  did  not  add  value  to  the  property,  but,  evidently  having  in 
mind  the  price  which  was  paid  by  the  claimants  for  their  new  site, 
with  all  its  special  advantages,  he  compared  these  special  features 
of  the  old  property  with  the  corresponding  or  other  advantages 
of  the  new  property,  in  order  that  he  might  be  able,  from  the 
price  paid  for  the  new,  to  obtain  concrete  evidence  upon  which  io 
estimate  the  compensation  to  be  given  to  the  claimants  for  the 
property  taken  from  them. 

In  my  opinion  the  learned  arbitrator  was  fully  justified  in 
following  this  course.  The  claimants  treated  with  the  Harbour 
Commissioners  for  the  new  site  at  the  new  pier  head  line.  The 
one  which  they  acquired  apparently  was  the  one  most  nearly 
resembling  that  which  they  were  giving  up,  except  that,  of  course, 
like  all  other  new  sites  in  the  harbour,  it  was  out  at  deep  water 
The  price  paid  by  the  claimants  for  such  new  site  or  arrived  at 
between  themselves  and  the  Harbour  Commission,  in  my  opinion 
afforded  the  best  evidence  available,  of  a practical  concrete  char- 
acter, upon  which  to  estimate  the  value  of  the  old  site.  I think, 
therefore,  that  the  learned  arbitrator  was  following  the  proper 
course  in  comparing  the  respective  advantages  of  the  old  site  with 
those  of  the  new,  and  I agree  with  the  views  which  he  expressed 
with  reference  to  their  corresponding  advantages  and  disadvant- 
ages. 

Upon  the  questions  of  sheltered  position  and  accessibility,  there 
is  a further  aspect  of  the  matter  worthy  of  mention.  It  goes  with- 
out saying  that  the  whole  development  of  the  harbour  out  to  the 
new  pier  head  line  would  not  be  held  back  merely  because  one 
owner,  the  steamship  company,  did  not  wish  the  development  to 
proceed.  It  would  follow  that  the  rest  of  the  harbour  would  be 
extended,  and  it  is  not  to  be  supposed  for  one  moment  that  the 
steamship  company  would  be  content  to  retain  its  old  site  with  14 
feet  of  water,  and  no  possibility  of  accommodating  the  deep 
draught  vessels  which  would  be  coming  into  the  harbour  while  all 
the  rest  of  the  harbour  was  enjoying  the  benefits  of  25  or  30  feet 
of  water  at  the  pier  heads.  Supposing  that  such  a situation  did 
exist,  there  is  not  the  slightest  question  but  that  the  steamship 
company  would  fill  in  and  extend  its  property  out  to  the  new  pier 
head  line,  whereupon,  in  the  matters  of  accessibility  and  sheltered 
position,  it  would  be  situated  exactly  as  it  is  now,  at  its  new  site. 
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One  of  the  grounds  of  appeal  pressed  before  us  was  that  the 
learned  arbitrator  failed  to  take  into  consideration  the  claimants’ 
possible  right  to  obtain  a new  water-lot  outside  of  the  new  Wind- 
mill line.  That  this  is  not  an  accurate  statement  of  the  attitude 
of  the  learned  arbitrator  will  be  found  on  a perusal  of  his  reasons 
for  the  award  at  p.  57,  where  he  deals  specifically  with  that  feature 
of  the  matter.  He  was  of  opinion  that  there  was  not  any  great 
probability  of  their  having  been  able  to  obtain  a new  water-lot, 
under  the  special  conditions  which  obtained  in  this  case  in  view  of 
the  harbour  development,  but  he  did  not  deny  it  altogether.  On 
the  contrary  he  said  that  ^hf  that  possibility  enhances  the  present 
or  potential  value  of  the  freehold  property  at  all,  such  added  value 
falls  far  short  of  the  sum  claimed,  namely,  $300,000.  And  the 
value  of  that  possibility  completely  disappears  in  the  face  of  the 
fact  that  the  company  has  acquired  a new  site  with  piers  out  to 
the  new  harbour  line.” 

In  the  view  thus  expressed  I entirely  concur,  having  in  mind 
the  remarks  of  the  learned  arbitrator  when  dealing  with  the  evi- 
dence of  Mr.  Poucher,  the  expert  valuator  called  on  behalf  of  the 
railway  company,  who,  he  stated  (at  the  top  of  p.  65)  ^Tather 
tended  to  underestimate  the  inherent  value  of  the  water-frontage 
and  the  water-lot,”  and  also  the  further  language  used  at  the  bot- 
tom of  p.  65  and  top  of  p.  66,  where  he  states : — 

“I  am  of  the  opinion  that,  even  for  the  comparatively  narrow 
frontage  of  212  feet,  the  value  of  the  water-rights  attaching  to  the 
ownership  of  both  the  riparian  lands  and  the  water-lot  were  such 
as  to  increase  substantially  the  bare  value  of  the  land  itself  as  a 
site  for  shop  or  industrial  buildings.  There  would  be  many  uses 
to  which  the  land  might  be  put  for  which  access  to  and  from  a 
water-front  of  212  feet  would  be  very  valuable.” 

Viewing  the  whole  matter  in  the  light  of  the  arguments 
advanced  by  counsel,  and  of  the  evidence  to  which  our  attention 
Vv^as  specially  directed,  all  of  which,  with  many  other  pages,  I have 
carefully  read  and  considered,  I am  'strongly  of  the  opinion,  as 
already  expressed,  that  the  sale  by  the  Harbour  Commissioners 
to  the  steani'ship  company  of  the  new  site  affords  the  most  satis- 
factory evidence  available  upon  which  to  estimate,  by  comparison  of 
the  advantages  of  the  two,  the  amount  of  the  compensation  to  be 
paid  to  the  claimants  for  the  taking  of  their  old  terminal. 

I am  further  of  opinion,  upon  all  the  evidence,  that  when  the 
learned  arbitrator  fixed  the  amount  of  the  compensation  to  be  paid 
at  the  sum  of  $650,000  he  dealt  very  generously  with  the  claim- 
ants. 
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Counsel  for  the  steamship  company  complained  that  the  arbi- 
trator did  not  make  them  any  allowance  for  business  damage  or 
for  the  cost  of  moving  ($4,200).  While  I might  not  agree  with 
the  view  expressed  by  the  learned  arbitrator,  that  the  cost  of  mov- 
ing should  be  treated  as  being  incidental  to  the  acquisition  of  the 
new  site,  and  not  as  damages  resulting  from  the  expropriation  of 
the  old  one,  yet  in  my  judgment  the  total  amount  awarded  was 
quite  sufficiently  liberal  to  include  these  items,  and  I would  not 
increase  the  amount  awarded. 

On  the  other  hand,  with  respect  to  the  cross-appeal  of  the  rail- 
way company,  as  the  arbitrator  heard  the  witnesses,  and  very 
evidently  gave  the  matter  most  careful  consideration,  I would  not 
be  disposed  to  disturb  his  conclusion  as  to  the  amount  awarded. 

In  the  result,  I would  dismiss  both  the  appeal  and  the  cross- 
appeal,  each  with  appropriate  costs. 

Appeal  and  cross-appeal  dismissed. 


[APPELLATE  DIVISION.] 

Ee  Eoman  Catholic  Episcopal  Corporation  of  London  and 
Town  of  Sandwich. 

Expropriation — Strip  of  Land  Taken  ty  Municipality  for  Widening 
Street — Compensation — Award — Value  of  Land — Evidence — Advan- 
tage to  Land  not  Taken — Municip(il  Act,  sec.  32  '/ (1) — Sales  of 
Property  in  Neighbourhood — Offer  for  Block  of  which  Strip  Taken 
Formed  Part. 

Fixing  the  amount  of  compensation  to  be  paid  by  a town  corporation 
to  the  owner  of  land  for  a strip  expropriated  for  the  purpose  of 
widening  a street,  the  arbitrator  awarded  $11,424,  being  at  the  rate 
of  $4,000  per  acre.  Conflicting  expert  evidence  as  to  values  was 
adduced.  The  arbitrator  accepted  the  calculation  of  the  expert 
witness  P.,  which  was  to  the  effect  that  the  taking  of  the  strip 
caused  no  damage  to  the  land  not  taken,  but  was  an  advantage 
to  it,  and  he  deducted  the  increase  in  value  from  the  value  of  the 
land  taken  and  thus  arrived  at  $4,000  per  acre. 

By  sec.  342(1)  of  the  Municipal  Act,  R.S.O.  1927,  ch.  238,  a claimant 
is  entitled  to  compensation  for  the  land  taken  without  any  deduction 
because  of  advantage  to  the  land  not  taken.  What  sum  P.  deducted 
because  of  such  advantage  did  not  appear:  — 

Held,  by  the  majority  of  the  Court,  upon  appeal  from  the  award, 
that  the  conclusion  to  be  drawn  from  P.’s  evidence  was  that,  in  his 
opinion,  the  land  taken  was  worth  more  than  $4,000  an  acre — how 
much  more  did  not  appear;  but  the  evidence  as  to  sales  of  property 
in  the  neeighbourhood,  and  the  evidence  of  a previous  offer  of 
$6,000  an  acre  for  the  property  of  the  claimants,  which  they  refused 
because  too  low,  established  that  the  claimants’  property  was  worth 
to  them  at  least  $6,000  an  acre;  and  the  compensation  was  increased 
to  $17,126. 
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Per  Hodgins,  J.A.,  dissenting; — It  is  not  clear  from  the  evidence 
whether  the  offer  of  $6  000  an  acre  was  a firm  and  enforceable  offer 
if  accepted;  and  an  offer  for  the  whole  of  an  extensive  block,  con- 
taining: a large  number  of  acres,  is  not  a proper  standard  by  which 
to  judge  the  value  of  a strip  16  feet  wide  along  its  front  or  side. 

An  appeal  by  the  Episcopal  Corporation  and  others,  claimants, 
from  an  award  made  by  Coughlin^  Co.C.J.,  as  arbitrator,  fixing 
the  compensation  for  lands  of  the  claimants  expropriated  by  the 
Corporation  of  the  Town  of  Sandwich. 

April  1.  The  appeal  was  heard  by  Mulock,  C.J.O.,  Magee, 
Hodgins,  Middleton,  and  Grant,  JJ.A. 

IF.  N.  Tilley,  K.C.,  for  the  appellants. 

John  Sale,  K.C.,  for  the  town  corporation,  respondents. 

May  12.  Mulock,  C.J.O.: — This  is  an  appeal  from  the  award 
of  his  Honour  J.  J.  Coughlin,  Judge  of  the  County  Court  of  the 
County  of  Essex,  fixing  the  amount  of  compensation  to  be  paid 
by  the  Municipal  Corporation  of  the  Town  of  Sandwich  to  the 
claimants,  for  the  taking  from  them  of  certain  lands  in  that 
town. 

The  learned  arbitrator  awarded  as  compensation  the  sum  of 
$11,424,  being  at  the  rate  of  $4,000  per  acre,  and  the  appellants 
appeal,  contending  that  the  amount  awarded  is  inadequate. 

The  claimants  owned  a block  of  land  containing  about  44 
acres,  being  part  of  farm  lot  No.  63  in  the  1st  concession  of  the 
township  of  Sandwich,  extending  from  the  Essex  Terminal  Rail- 
way to  Tecumseth-street  along  the  east  side  of  Huron-street, 
having  a frontage  on  Huron-street  of  3,325  feet,  the  expropriated 
portion  thereof  consisting  of  a strip  36  feet  wide,  and  containing 
in  area  2 acres  and  856/lOOOths  of  an  acre.  Huron-street  was 
50  feet  wide,  and  the  strip  was  expropriated  in  order  to  widen  it 
to  86  feet. 

The  reference  was  conducted  with  eminent  fairness.  The 
learned  arbitrator  had  the  advantage  of  being  familiar  with  the 
district  in  question,  and  he  has  fully  set  forth  the  reasons  for  his 
award.  Under  these  circumstances,  I regret  finding  myself  un- 
able to  accept  his  conclusions. 

Confiicting  expert  evidence  as  to  values  was  adduced,  and  in 
his  reasons  for  his  award  the  learned  arbitrator  says:  accept 

Mr.  Page’s  calculation  of  $11,424  as  representing  full  compensa- 
tion to  the  owners  for  the  land  taken,  as  well  as  for  damages  to 
the  land  remaining,  and  I award  that  amount  to  them.” 

Mr.  Page’s  evidence  was  to  the  effect  that  the  taking  of  the 
strip  caused  no  damage  to  the  land  not  taken,  but  on  the  con- 
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trary  was  an  advantage  to  it,  and  he  deducted  such  increase  in 
value  from  the  value  of  the  land  taken  and  thus  arrived  at  $4,000 
per  acre,  which,  moneyed  out  for  the  land  taken,  amounted  to 
$11,424. 

Under  the  Municipal  Act,  R.S.O.  1927,  ch.  233,  sec.  342,  sub- 
sec. 1,  the  claimants  are  entitled  to  compensation  for  the  land 
taken  without  any  deduction  because  of  any  advantage  to  the 
land  not  taken.  What  sum  Mr.  Page  deducted  because  of  such 
advantage  does  not  appear,  and  the  only  conclusion  to  he  drawn 
from  his  evidence  is  that  in  his  opinion  the  land  taken  was  worth 
more  than  $4,000  an  acre,  but  how  much  does  not  appear. 

It  may  here  he  observed  that  land  values  in  the  town  of  Sand- 
wich have  greatly  advanced  during  the  last  few  years. 

For  the  claimants,  Joseph  A.  Marentette  gave  evidence  to  the 
following  effect.  He  had  been  engaged  for  years  in  the  real  estate 
business  in  the  town  of  Sandwich,  and  was  familiar  with  the 
advancement  that  had  taken  place  there  within  recent  years.  In 
1929  his  firm  was  instructed  by  Messrs.  Thomas  & Lane,  of  De- 
troit, to  negotiate  with  the  claimants  for  the  purchase  of  their 
property  and  offered  the  Assumption  College  at  Sandwich  $6,000 
an  acre  for  the  whole  property,  some  44  acres,  but  the  offer  was 
refused  because  the  College  considered  the  property  worth  more. 

The  Rev.  Father  Kennedy,  Superior  of  the  College,  corroborated 
Marentette.  Asked  why  the  College  refused  the  offer  of  Thomas  & 
Lane,  he  said  : ‘^‘We  refused  the  offer  because  we  decided  that  the 
land  was  worth  more  than  $6,000  an  acre.’^  The  following  are 
extracts  from  his  evidence : — 

Provided  the  price  per  acre  had  been  satisfactory,  tell  jue 
whether  or  not  the  other  terms  of  the  offer  and  the  substance  of 
the  particulars  binding  the  offer  were  satisfactory  or  otherwise? 
A.  Yes.  That  was  quite  satisfactory  ...  If  the  price  had  been 
right,  we  certainly  would  have  accepted  the  offer. 

From  the  cross-examination  of  Father  Kennedy : — 

That  offer  was  on  time,  was  it?  A.  So  much  down  and 
so  much  in  5 years.  Balance  in  5 years. 

‘^Mr.  Sale.  That  is  all.’' 

According  to  the  evidence,  Thomas  & Lane  for  years  have  been 
carrying  on  the  real  estate  business  in  Detroit,  and  personally 
were  largely  interested  in  real  estate  in  the  vicinity  of  the  land  in 
question.  A few  months  before  they  offered  to  purchase  the  Col- 
lege property,  they  had  bought  from  the  College  13  acres  farther 
out  on  the  Huron-road.  Father  Kennedy  swore  that  the  relation- 
sliip  of  the  College  with  them,  with  reference  to  that  purchase,  the 
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payments  and  terms,  had  been  satisfactory,  adding,  ^Wery  satis- 
factory/’ 

There  is  no  reason  to  doubt  that  the  offer  of  Thomas  & Lane 
of  $6,000  an  acre  for  the  College  property  was  ho7id  fide,  and  that 
they  were  ex;perienced  real  estate  men,  familiar  with  values  of 
lands  in  the  district,  and  would  have  made  good  their  offer  if 
accepted. 

Frank  Donlan,  in  May,  1928,  sold  a block  of'6  acres  of  land, 
being  part  of  the  said  farm  lot  No.  63,  situate  on  Huron-sfcreet 
about  two  miles  away  from  the  land  in  question,  for  $37,000,  or 
about  $6,000  an  acre. 

Clarence  Moore  owned  a block  of  land,  being  also  part  of  farm 
lot  No.  63,  lying  along  Huron-street,  and  containing  4 and  61/100 
acres,  in  February,  4929,  sold  for  $35,000.  On  this  property  was  a 
farm-house,  together  with  certain  other  farm-buildings,  also  a 
peach-orchard  of  some  300  trees.  The  evidence,  I think,  shews 
that  this  property  qua  farm  was  not  worth  $35,000,  that  the  best 
value  procurable  for  it  would  be  by  its  being  subdivided  into  town 
lots.  So  subdivided,  the  buildings  upon  it  would  be  of  very  little 
value.  At  mo'st,  the  house  might  have  been  worth  $4,000  if  some 
one  owning  land  in  the  vicinity  were  prepared  to  buy  it  at  that 
sum,  and  move  it  on  to  the  neighbouring  land.  Otherwise  it  had 
only  the  value  of  wreckage  property.  Thus  the  price  realized 
from  the  Moore  property  exceeded  $6,000  an  acre. 

Ulysses  J.  Reaume  for  17  years  had  conducted  a real 
estate  business  in  Sandwich,  both  as  agent  and  also  as  buyer  and 
seller  in  his  own  behalf,  and  he  knew  well  the  College  land,  and 
also  the  Donlan  property,  and  in  his  opinion,  beyond  any  doubt, 
the  College  property  was  more  valuable  for  subdivision  purposes 
than  M^as  the  Donlan  property.  He  considered  the  44  acres  owned 
by  the  claimants  as  worth  $6,000  an  acre. 

Mr.  Sale,  acting  as  solicitor  for  the  Town  of  Sandwich  in  the 
purchase  of  certain  properties  in  the  neighbourhood  of  the  land 
in  question,  shewed  that  in  1926  the  town  purchased  from  one 
W.  C.  Webber  64  acres  at  $2,933  an  acre;  in  1927,  lot  3 on  the  west 
side  of  Huron-street,  containing  1 and  1/6  acres,  for  $4,628;  and  in 
November,  1928,  1 and  72/100  acres  for  $3,752.  The  precise 
relationship  of  these  three  parcels  to  the  property  of  the  College 
does  not  appear,  and  those  transactions  do  not  assist  in  determining 
the  value  of  the  College  property. 

G.  W.  Grey,  assessor  for  the  Town  of  Sandwich,  had  lived 
almost  all  his  life  in  Sandwich.  In  1928  he  assessed  the  College 
property  at  $2,000  an  acre,  that  being,  in  his  opinion,  from  50  to 
60  per  cent,  of  its  value. 
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W.  J.  Burns,  who  carried  on  a real  estate  business  in  Sand- 
wich, studied  jointly  with  Mr.  Page  in  ascertaining  the  value  of 
the  College  property,  and  he  agreed  entirely  with  Mr.  Page — thus 
his  evidence  is  open  to  the  same  objection  as  is  Mr.  Page’s. 

From  the  evidence  it  appears  that  the  claimants  could  have 
sold  their  property  to  Thomas  & Lane  for  $6,000  an  acre,  but 
refused  to  do  so  because,  in  their  opinion,  the  price  was  too  lo-w. 
The  evidence  of  sales  of  properties  in  the  neighbourhood,  par- 
ticulars of  which  are  above  set  forth,  shews  that  the  claimants’ 
property  was  worth,  to  the  claimants,  at  least  $6,000  per  acre, 
and  I therefore  think  this  appeal  should  be  allowed,  and  that  the 
compensation  should  be  at  that  rate,  making  for  the  2 and  856/ 
lOOOths  acres,  the  sum  of  $17,126.  The  claimants  are  entitled 
to  the  costs  of  this  appeal. 

Magee,  J.A.  : — The  appellant  Episcopal  Corporation  owns  a 
block  of  44  acres,  having  a frontage  of  two-thirds  of  a mile  on  the 
old  established  Huron  Church  Line-road  and  near  the  new  Inter- 
national Bridge,  the  expected  opening  of  which  largely  affected 
the  value  of  land  in  the  locality.  Apparently  in  preparation  for 
growth  of  population  and  traffic,  the  town  corporation  considered 
it  advisable  to  widen  the  Huron  Church  Line-road,  and  has  taken 
a strip  36  feet  wide  off  the  front  of  the  adjoining  land  of  the 
Episcopal  Corporation  for  a distance  of  3,456  feet,  2 inches,  and 
amounting  in  all  to  2.856  acres.  For  this  the  learned  arbitrator 
has  awarded  as  compensation  the  sum  of  $11,424,  being  at  the  rate 
of  $4,000  per  acre.  Xo  one  should  be  in  a better  position  than  he 
to  know  of  the  growth  of  the  group  of  municipalities  on  the  De- 
troit river  or  to  bring  to  bear  a sounder  judgment  of  value,  and 
that  in  itself  stands  in  the  appellants’  way  in  seeking  to  disturb 
his  award.  The  reasons  he  has  given  shew  how  carefully  he  has 
considered  the  situation  and  the  evidence  before  him.  It  is  diffi- 
cult to  feel  justified  in  differing  from  his  conclusion  that  $4,000 
per  acre  was  the  fair  value  of  the  block  of  44  acres.  He  does  not 
ignore  the  fact  that  in  January,  1929,  about  a month  before  ex- 
propriation, an  apparently  Iona,  fide  offer  of  $6,000  per  acre  had 
been  made  for  the  block  and  had  been  rejected.  The  appellants 
point  to  this  as  conclusively  shewing  the  amount  awarded  to  be 
inadequate.  That  it  is  a strong  circumstance  of  great  weight  is 
undoubted,  but  the  fact  of  a single  offer  having  perhaps  unwisely 
been  made,  and  its  acceptance  perhaps  unwisely  refused,  cannot 
be  said  to  fix  conclusively  the  value.  Had  it  been  accepted  and 
this  parcel  afterwards  expropriated  in  the  hands  of  the  purchaser, 
he  could  not  say  that  the  fact  of  his  having  paid  $6,000  per  acre 
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conclusively  settled  what  he  could  realize  or  should  receive.  But 
in  concluding,  as  the  learned  Judge  has  done,  that  $4,000  per  acre 
was  the  fair  value  of  the  block  of  44  acres,  it  does'  not  follow  that 
the  small  portion  expropriated  should  be  valued  at  that  rate. 
Such  a price  would  only  be  given  for  purposes  of  subdivision.  In 
subdividing  such  a block  there  is  necessarily  a loss  of  land  for 
streets,  and  there  is  lapse  of  time  in  selling,  during  which  interest 
and  taxes  accrue.  If  the  loss  of  land  be  put  even  as  low  as  one- 
eighth  and  the  average  time  for  sale  of  the  whole  at  only  a year, 
it  is  evident  that  the  average  immediate  market  value  of  the  small 
parcels  must  be  expected  and  considered  to  be  more  than  $4,000 
per  acre.  In  addition,  it  is  evident  that  the  road  which  is  to  be 
widened  is  already  considered  to  be  one  having  or  e\^pected  to  have 
traffic,  and  which  needs  widening.  That  usually  means  greater 
value  than  other  parts  of  the  block.  It  may  be  that  the  widening 
will  increase  the  value  of  the  appellants’  land  adjoining  the  wid- 
ened street,  but  the  compensation  for  the  land  taken  cannot  be 
reduced  on  that  account.  If  the  remaining  land  were  injuriously 
affected  such  increase  would  have  to  be  considered,  but  I do  not 
think  there  is  any  such  injury. 

On  the  whole  therefore  on  the  evidence  and  considering  the 
situation,  I consider  that  the  amount  of  $6,000  per  acre,  which 
my  Lord  the  Chief  Justice  considers  should  be  allowed,  is  a proper 
amount,  and  that  the  award  should  therefore  be  correspondingly 
increased. 

Hodoins,  J.A.  : — On  the  evidence  given  on  the  arbitration 
here  it  seems  clear  that  the  expropriation  of  the  long  strip  16  feet 
wide  along  the  side  of  the  appellants’  property  would  damage  tV/e 
re’maining  block.  It  reduced  its  adaptability  for  subdivision  by 
subtracting  from  the  depth  of  many  of  the  lots  which  could  be 
laid  out,  or  the  number  of  lots  into  which  with  proper  depths  it 
could  be  divided.  The  fact,  however,  that  the  strip  was  to  be  laid 
out  by  the.  respondents  as  part  of  a wide  highway  undoubtedly  ad- 
vantaged the  appellants  and  minimised,  if  it  did  not  entirely 
absorb,  this  damage. 

The  learned  arbitrator  has  allowed  $4,000  an  acre  for  both  the 
strip  and  the  damage  to  the  remaining  property,  and  I am  dis- 
posed to  agree  with  him,  in  view  of  the  sale  pointed  out  by  Mr. 
Sale  in  close  proximity  to  this  property.  This  is  evidence  within 
the  principle  laid  down  in  Mersey  Docks  and,  ITarhour  Board 
V.  Birkenhead  Assessment  Committee,  [1901]  A.C.  175. 

The  higher  valuation,  $6,000  per  acre,  is  based  upon  a verbal 
offer,  made  antecedently  to  the  expropriation  by-law,  of  $6,000 
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per  acre  for  the  whole  block.  Perhaps  this  was  really'  only  au 
inquiry,  but  it  was  refused. 

From  the  evidence  it  is  not  clear  whether  it  was  a firm  and 
enforceable  offer  if  accepted.  It  does  not  seem  to  have  been  in 
writing.  I am  satisfied  that  such  a verbal  offer  if  made  should  be 
more  definitely  inquired  into  before  it  can  be  taken  as  conclusive 
evidence  of  value.  In  the  first  place,  an  offer  for  the  whole  of  an 
extensive  block,  containing  a large  number  of  acres,  is  not  a proper 
standard  by  which  to  judge  the  value  of  a strip  16  feet  wide  along 
its  front  or  side.  It  all  depends  on  how  it  is  to  be  used.  It  is 
not  the  market  price  for  a long  strip  of  shallow  land  but  only  for 
an  undivided  block.  In  the  second  place,  the  evidence  may  be 
j)erfectly  honest,  but  these  verbal  offers,  when  translated  into  a 
written  contract,  often  result  in  a smaller  figure,  or  contain  stipu- 
lations, qualifications,  and  conditions,  or  some  feature  which  robs 
the  original  amount  of  the  offer  of  its  value  as  evidencing  the 
exact  amount  of  the  sale-price.  I do  not  think  sufficient  evidence 
of  it  has  been  given  to  enable  the  Court  to  treat  it  as  a firm  offer, 
or  as  equivalent  to  an  actual  sale  at  the  i)rice  stated. 

For  these  reasons  and  for  that  stated  by  iMiddleton,  J.A.,  in 
Re  Scott  and  Town  of  Oshawa  (1922).  52  O.L.R.  504,  I prefer  to 
affirm  the  award  and  am  against  increasing  the  damages. 

Middleton  and  Grant,  JJ.A.,  agreed  with  Mulock,  C.J.O. 

Appeal  altoiued  (Hodgins,  J.A.,  dissenting.) 


[APPELLATE  DIVISION.] 


CoLLis  V.  Carew  Lumber  Co.  Ltd. 

Sale  of  Goods — Conditional  Sale  of  Furnace- — Installation  in  Divellinff 
House — Validity  of  Claim  of  Seller  to  Repossess — “Eor  the  Pur- 
pose of  Resale" — ' In  the  Ordinary  Course  of  his  Business" — Con- 
ditional  Sales  Act,  secs.  2(3), (I),  S — -'Building  Material" — Fixtures, 

The  defendant  company,  having  a lien  upon  two  houses  being  erected 
by  F.,  obtained  a judgment  for  its  claim,  and  afterwards,  in  satis- 
faction of  the  judgment,  took  from  F.  a quit-claim  deed  of  the 
houses.  Thereafter,  the  company  agreed  to  sell  the  houses  to  the 
idaintiff.  F.,  as  the  plaintiff  knew,  had  been  in  financial  trouble, 
and  the  plaintiff’s  purchase  was  carried  out  upon  the  footing  that 
the  company  was  to  pay  all  outstanding  claims  against  the  prop- 
erty out  of  the  purchase-money.  A furnace  had  been  purchased  by 
F.,  upon  a conditional  sale  agreement  with  the  vendor,  and  placed 
in  one  of  the  houses.  A balance  of  $110  was  due  upon  the  furnace, 
hut  that  was  not  known  to  the  plaintiff  nor  to  the  company,  nor 
did  they  make  inquiry.  About  a month  after  the  completion  of 
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the  sale  of  the  houses,  the  vendor  of  the  furnace  demanded  pay- 
ment, and,  upon  payment  being  refused,  proceeded  to  remove  the 
furnace  from  the  building.  After  it  had  been  partly  taken  down, 
the  plaintiff  paid  the  amount  claimed,  and  now  sued  the  company 

for  that  amount.  The  furnace  had  been  set  up  on  the  concrete  floor 

in  the  cellar  and  was  affixed  to  the  realty  only  by  the  flues  for  hot 
and  cold  air  and  by  the  pipe  conveying  smoke  to  the  chimney:  — 
Held,  that  the  furnace  was  not  delivered  to  a purchaser  “for  the 
purpose  of  resale  by  him”  within  the  meaning  of  sec.  2,  subsec.  3, 
of  the  Conditional  Sales  Act,  R.S.O.  1927,  ch.  165:  it  was  to  be  placed 
by  him  in  the  house  he  was  building,  of  which  it  would  become 

an  integral  part:  a sale  of  the  house  would  not  be  the  sale  of  a 

chattel. 

2.  F.  put  the  furnace  into  the  house  he  was  building,  but  he  did  not 
sell  it  “in  the  ordinary  course  of  his  business,”  within  the  meaning; 
Oi  sec.  2,  subsec.  4. 

3.  The  furnace,  having  become  a flxture,  was  not  “building  material” 
within  the  meaning  of  sec.  8 of  the  Act:  the  words  “other  than 
building  material”  were  inserted  in  sec.  8 in  order  to  make  it  clear 
that  that  section  had  no  application  to  such  cases  as  Hall  Manufac- 
turing  Co.  v.  llazlitt  (1885),  11  A.R.  749. 

Review  of  the  decided  cases. 

4.  The  contention  that,  inasmuch  as  the  price  of  the  furnace  included 
labour  incidental  to  the  installation  and  the  price  of  lumber  and 
other  material  used  in  the  construction  of  air-ducts,  the  separate 
amount  due  upon  the  furnace  could  not  be  ascertained,  and  so  there 
was  no  valid  lien,  could  not  prevail.  Re  Canadian  Camei'a  and 
Optical  Co.  (1901),  2 O.L.R.  677,  followed. 

5.  The  validity  of  the  claim  of  the  conditional  vendor  upon  the 
furnace  was  established,  and  the  plaintiff  was  entitled  to  succeed 
in  the  action. 

An  appeal  by  the  plaintiff  from  the  jiKlgment  of  the  First 
Division  'Court  of  the  County  of  Ontario  (Ruddy,  Jun.Co.C.J.), 
dismissing  an  action  upon  the  covenants  agaiiist  encumbrances 
and  for  quiet  enjoyment  contained  in  a deed  executed  by  the 
defendant  company  conveying  land,  with  a house  thereon,  to  the 
])laintiff. 

' A note  of  the  reasons  for  judgment  of  Ruddy,  Jun.Co.C.J., 
appears  in  37  O.W.N.  413. 

April  17.  The  appeal  was  heard  by  Mulock,  C.J.O.,  Magee,, 
Middleton,  and  Chant,  JJ.A. 

A.  C.  AIcMmter,  K.C.,  and  A.  0.  L.  Burnese,  for  the  appel- 
lant. The  County  (ionrt  Judge  was  in  error  in  holding  that  the 
furnace  was  deliv(*red  for  resale  under  sec.  2,  subsecs.  3 and  4,  of 
the  Conditional  >Sales  Act,  R.S.O.  1927,  ch.  165.  Frost  did  not 
sell  the  furnace  as  a chattel.  Nor  did  he  even  sell  the  house  in 
which  the  furnace  was  installed.  He  merely  conveyed  it  to  a judg- 
ment creditor.  Frost  was  a speculative  builder.  He  did  not  sell 
the  furnace  in  the  ordinary  course  of  business.  Section  8 of  the 
Act  refers  to  building  material.  An  article  such  as  a furnace  was 
never  intended  to  be  covered  by  this  section. 
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Cecil  Ct.  Frost,  for  the  defendant  company,  respondent.  Frost 
was  a speculative  'builder,  and  as  such  was  engaged  in  the  business 
of  buying  furnaces,  installing  them  in  houses  which  he  sold.  The 
furnace  as  part  of  the  house  was  therefore  sold  in  the  ordinary 
course  of  business,  and  the  respondent  company  bought  in  good 
faith : JntenuUional  Btusiness  Machines  Co.  Ltd.  v.  Guelph  Board 
of  Education,  [19^8]  S.C.R.  200;  Dominion  Lock  Joint  Pipe  Co. 
Ltd.  V.  Township  of  York  (1929),  64  O.L.R.  365.  In  any  event  the 
fiirnace  is  part  of  the  necessary  and  usual  equipment  of  a house 
and  therefore  properly  described  as  “building  material.^’ 


May  12.  Middletox,  J.A.  : — Appeal  by  the  plaintiff  in  an 
action  in  the  First  Division  Court  of  the  County  of  Ontario  from 
the  judgment  of  his  Honour  Judge  Ruddy  pronounced  on  the  18th 
January,  1930,  dismissing  the  action  with  costs. 

The  Carew  Lumber  Company,  the  defendant,  having  a lien 
upon  two  houses  being  erected  by  one  W.  Frost,  obtained  a judg- 
ment for  its  claim,  and  afterwards,  in  satisfaction  of  this  judg- 
ment, took  a quit-claim  deed  of  the  houses  from  Frost. 

Thereafter,  on  the  7th  January,  1929,  the  company  agreed  to 
sell  the  lioiises  to  the  plaintiff,  and  this  transaction  was  carried 
out  a few  days  later.  Frost  was  known  to  the  plaintiff  to  have 
been  in  financial  trouble,  and  the  purchase  was  carried  out  upon 
tlie  footing  that  the  defendant  company  was  to  pay  all  outstand- 
ing claims  against  the  property  out  of  the  purchase-money.  As 
put  by  the  plaintiff^s  son,  who  conducted  the  transactions  for  her : 
“1  said : Tiemember  as  these  houses  were  under  liens.’  I said,  Ts 
the  furnace  paid  and  the  plumbing  and  lumber  and  so  on?’  He 
said,  ‘When  you  buy  this  property  everything  wiW  be  paid  and  we 
will  see  that  it  is  paid.’” 

The  furnace  had  been  purchased  by  Frost  from  the  Howard 
Furnace  Company  upon  a conditional  sale  agreement  bearing  date 
the  27th  January,  1928,  upon  which  there  Avas  a balance  of  $110 
due,  a fact  not  known  at  the  time  to  either  of  the  contracting 
parties.  They,  however,  made  no  inquiry.  About  a month  after 
the  completion  of  the  sale,  the  furnace  company  demanded  pay- 
ment, and,  upon  this  being  refused,  proceeded  to  remove  the  fur- 
nace from  the  building.  After  the  furnace  Avas  partly  taken  down, 
the  plaintiff  paid  the  amount  claimed,  and  now  sues  for  the  sum 
paid. 

The  furnace  Avas  set  upon  the  concrete  floor  in  the  cellar,  and 
was  only  affixed  to  the  realty  by  the  flues  for  hot  and  cold  air, 
Avhich  Avere  connected  Avith  it,  and  by  the  pipe  conveying  smoke  to 
tlie  chimney. 
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Counsel  for  both  parties  have  throughout  contended  that  lia- 
bility depends  solely  upon  the  question  argued:  the  validity  of  the 
claim  of  the  vendor  upon  the  furnace.  No  other  question  has  been 
argued,  and  so  I discuss  this  alone.  See  Blay  v.  Pollard,  [1930  | 
W.N.  92  (C.A.) 

The  learned  County  Court  Judge  has  found  the  claim  invalid 
and  bases  his  decision  upon  two  distinct  grounds : — 

1.  The  furnace  was  delivered  to  Erost  for  the  purpose  of  resale 
by  him  in  the  course  of  business  and  was  resold  by  him  in  the 
ordinary  course  of  his  business,  and  so  the  property  passed,  not- 
withstanding that  the  provisions  of  the  Act  had  been  complied 
with.  See  the  Conditional  Sales  Act,  R.S.O.  1927,  ch.  165,  sec.  2. 
subsecs.  3 and  4.* 

2.  The  furnace  is  building  material  within  sec.  8,  and  so,  on 
being  affixed  to  the  realty,  the  conditional  vendor  lost  his  prop- 
erty in  it. 

A third  point  was  also  d’scussed  with  respect  to  the  amount  of 
the  claim.  It  is  contended  that,  inasmuch  as  the  price  included 
labour  incidental  to  the  installation  and  the  price  of  lumber  and 
other  material  used  in  the  installing  and  construction  of  air- 
ducts,  the  separate  amount  due  upon  the  furnace  cannot  be  ascer- 
tained, and  so  there  is  no  valid  lien.  This  is  completely  answered 
by  the  decision  in  Re  Canadian  Camera  and  Optical  Co.  (1901),  2 
O.L.R.  677,  and  need  not  be  further  discussed. 

Dealing  with  the  first  question,  it  will  be  seen  that  subsecs.  3 
and  4 require  two  conditions  to  exist  before  the  property  shall  be 
deemed  to  have  passed  contrary  to  the  terms  of  the  agreement 
upon  which  it  was  sold.  First,  it  must  be  delivered  to  a pur- 
chaser /Tor  the  purpose  of  resale  by  him.^’  This  is  aimed  at  the 
kind  of  transaction  by  which  a machine,  e.g.,  a sewing  machine  or 
radio,  is  placed  in  the  possession  of  a merchant  who  is  expected 
to  sell  it  as  a chattel  in  the  course  of  his  business.  This  furnace 
was  not  delivered  to  Frost  for  any  such  purpose  It  was  to  be 
placed  by,  him  in  the  house  he  was  building  and  of  which  it  would 
become  an  integral  part.  This  house  he  might  sell,  but  it  w^ould 
not  then  be  the  sale  of  a chattel  as  contemplated  by  the  Act. 

In  the  second  place,  the  property  in  the  chattel  will  not  pass 
unless  the  goods  have  been  sold  by  the  purchaser  *^411  the  ordinary 

* (3)  Where  the  delivery  is  made  to  any  person  for  the  purpose 
of  resale  by  him  in  the  course  of  business  such  provision  shall  also, 
as  against  his  creditors,  be  invalid  and  he  shall  be  deemed  the  owner 
of  the  goods  unless  the  provisions  of  this  Act  have  been  complied  with. 

(4)  Where  such  person  resells  the  goods  in  the  ordinary  course 
of  his  business  the  property  in  and  ownership  of  such  goods  shall 
pass  to  the  purchaser  notwithstanding  that  the  provisions  of  this 
Act  have  been  complied  with. 
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course  of  his  business.''  Frost,  iii  truth,  put  this  furnace  in  the 
house,  he  was  building’,  but  he  did  not  sell  it  in  the  ordinary  course 
of  his  business.  He  gave  a quit-claim  deed  to  a lienor  who  had  an 
unsatisfied  judgment  against  him  for  material  supplied.  In  no 
sense  can  this  be  regarded  as  a sale  by  Frost  in  the  ordinary  course 
of  his  business. 

When  a chattel  has  become  a fixture,  the  section  of  the  Act 
governing  the  rights  of  the  parties  is  sec.  8,^^  and,  assuming  in 
other  inspects  a valid  conditional  sale,  the  purchaser  of  the  land 
is  given  the  right  to  retain  the  fixture  upon  ])ayment  of  the 
amount  due.  Otherwise,  upon  the  occurrence  of  default,  the 
seller  may  remove  the  fixture  as  fully  and  freely  as  if  it  had  never 
been  affixed  to  the  land. 

This  statutory  enactment,  as  has  been  more  than  once  pointed 
out,  makes  inapplicable  here  many  English  cases,  of  wliich  Hobson 
v.  Gorringe,  |T897]  1 Ch.  182,  and  Reynolds  v.  Ashby  cO  Son, 

1 1904]  A.C.  466,  are  outstanding  examples.  The  law  laid  down 
in  the  Ontario  cases.  Hall  MnjmfacUiring  Co.  v.  Hazliit  (1885), 
11  A.R.  719,  and  Poison  v.  Degeer  (1886),  12  O.R.  275,  has  thus 
received  legislative  sanction  and  ])revails  over  the  English  cases 
where  there  is*  no  corresponding  legislation.  See  Liquid  Carbonic 
Co.  Lid.  V.  Rountree  (1923),  54  O^L.R.  75. 

The  second  ground  of  decision  is  based  upon  a curious  mis- 
understanding of  tbe  reason  for  the  insertion  of  the  words  ^'other 
than  building  material"  in  sec,  8.  Tbe  word  ‘^‘goods''  is 'given  a 
very  wide  significance  in  the  Conditional  Sales  Act,  and  might 
well  be  taken  to  cover  material  used  in  the  erection  of  a building, 
e.g,,  lumber  and  bricks.  In  fact  it  has  been  so  argued.  To  avoid 
this  result  and  make  it  plain  that  this  was  never  intended,  these 
words  were  added. 

In  Jlail  Manufactwring  Co.  v.  Hazlitt,  supra,  it  was  made 
plain  that  tbe  whole  discussion  centred  upon  pro[)erty  which 
came  within  the  designation  of  ‘‘a  fixture"  and  was  a thing  capable 
of  removal  without  serious  injuries  to  the  realty,  P>urton.  J.A., 
saying  (]).  750)  : ^Tf,  for  instance,  a man  should  convert  a quan- 
tity of  bricks  and  erect  them  into  a house,  tbey  would  have  lost 
their  legal  identity  as  chattels  so  as  to  be  incapable  of  recaption 
by  the  origiiial  owner  ;"  that  which  is  ^‘huilt  into  and  becomes  part 

* 8.  Where  the  goods  other  than  building  material  have  been 
affixed  to  realty  they  shall  remain  subject  to  the  rights  of  the  seller 
or  lender  as  fully  as  they  were  before  being  so  affixed,  but  the  owner 
surh  realty  or  any  purchaser  or  any  mortgagee  or  other  encum- 
brancer thereof  shall  have  the  right  as  against  the  seller  or  lender 
or  other  person  claiming  through  or  under  him  to  retain  the  goods 
upon  payment  of  the  amount  owing  on  them. 
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of  tlie  building  wouid  then  fall  udthin  tl.H  rule  '(juicquid  plrmialur 
solo,  solo  cedifd  ” 

This  same  distinction  is  pointed  out  in  Goiujh  v.  IToo^i  & Co., 

I 1894]  1 Q.B.  713,  where  Lord  Justice  Lludley,  at  p.  719,  quotes 
from  Bac.  Abr. : ‘Tf  a ])iece  of  timber  which  was  illegally  taken 
has  been  used  in  building  or  repairing,  this,  although  it  is  known 
to  be  the  piece  which  was  taken,  cannot  be  retaken,  tho  nature  of 
the  timber  being  changed  ; for  by  annexing  it  to  the  freehold  it  is 
become  leal  property.’^  He  adds:  ‘Tf  I employ  a builder  to  build 
me  a house  and  he  does  so  with  hricks  which  are  not  his,  I ap- 
prehend they  become  mine  and  their  former  owner  cannot  recover 
them  or  their  value  from  me.’^ 

It  was  to  make  it  plain  that  sec.  8 had  no  application  to  such 
cases  that  the  change  made  in  the  statute  was  recommended  by 
the  Statute  Revision  Commission. 

In  the  Quebec  case  Labhe  v.  Francis  (1891),  7 Montreal  L.R. 
(S.C.)  305,  Mr.  Justice  AYurtele  determined  that  in  a contract  for 
sale  of  building  materials  to  be  recovered  from  a house  being 
demolished,  fixtures,  including  furnaces,  steam-pipes,  radiators, 
etc.,  were  not  included.  It  is  hard  to  conceive  how  any  one  could 
regard  a.  completed  machine,  such  as  a furnace  installed  in  a 
house,  as  building  material.  It  may  not  always  be  easy  to  draw 
the  line,  but  a furnace  seems  very  clearly  outside  this  description. 

This  review  of  the  decided  cases  makes  it  plain  that  we  are  not 
now  deciding  anything  in  conflict  with  International  Business 
Macliines  Co.  Ltd.  v.  Guelph  Board  of  Edkication  (1927),  61’ 
O.L.R.  85,  1 1928]  S.C.R.  200,  for  the  finding  there  was  that  the 
c’ock  in  question  was  sold  to  a dealer  for  the  purpose  of  resale  and 
was  in  fact  resold. 

Nor  are  we  deciding  anything  in  conflict  with  Dominion  Loch 
Joint  Pipe  Co.  Ltd.  \.  Township  of  Yoih,  64  O.L.R.  365,  for  the 
tiles  there  sold  were  not  capable  of  being  regarded  as  fixtures. 
On  their  being  placed  in  ])Osit;on,  they  clearly  ])ecame  part  of 
the  land  just  as  much  as  the  bricks  iii  a building  or  the  nails  in  a 
roof. 

The  appeal  should  be  allowed  with  costs  here  and  below,  in- 
cludiug  the  same  counsel-fee  as  that  allowed  in  the  Court  below 
to  the  defendant. 

ifluLOCK,  CbJ.O. : — I agree. 

jMauee,  J.A.  : — I agree  in  the  conclusion  arrived  at  by  my 
brother  IMiddleton  that  the  appeal  should  be  allowed. 

•Ckaxt,  J.A. I agree. 
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Re  Dupont  and  Cole. 

Mines  and  Mining — Records  o/  Staking s — Cancellation — Evidence — 
Reversal  of  Decision  of  Mining  Court  — Substantial  Compliance 
with  Requirements  of  Mining  Act  of  Ontario — Restoration  of 
Records. 

Substantial  compliance  as  nearly  as  circumstances  will  reasonably 
permit  with  the  requirements  of  the  Mining  Act  of  Ontario  as  to 
staking  out  of  mining  claims  is  sufficient;  R.S.O.  1914,  ch.  32, 
sec.  58. 

Every  reasonable  intendment  ought  to  be  made  to  uphold  the  validity 
of  a claim  where  there  has  been  actual  discovery  and  an  honest 
attempt  to  comply  with  the  directions  of  the  Legislature  in  staking 
and  describing  the  location  of  the  discovery. 

Clark  V.  Docksteader  (1905),  36  Can.  S.C.R.  622,  followed. 

Records  of  C.’s  stakings  of  the  23rd  March,  1926,  of  9 mining  claims 
in  Red  Lake  Mining  Division,  in  the  District  of  Patricia,  were 
cancelled  by  order  of  the  Judge  of  the  Mining;  Court  of  Ontario; 
but  it  was  held,  on  appeal  to  the  Appellate  Division  of  the  Supreme 
Court  of  Ontario,  that,  upon  the  evidence,  C.’s  stakings  were  in 
substantial  conformity  with  the  requirements  of  the  above  Act  and 
amendments,  and  the  records  were  restored. 

The  provisions  of  secs.  8,  9,  54,  58,  59',  63,  89,  and  113  of  that  Act  and 
the  amendments  made  in  1922  by  12  & 13  Geo.  V.  ch.  22,  considered. 
Re  Cole  and  Knoivles  (1927),  60  O.L.R.  638,  referred  to. 

Formal  judgments  should  be  issued  in  the  Mining  Court  in  cases  of 
importance. 

Appeal  by  J.  Y.  Cole  the  younger  from  the  judgment  of  the 
Mining  Court  of  Ontario  (Godson,  J.)  cancelling  the  recording 
of  certain  claims  in  the  Red  Lake  Mining  Division,  and  appeal  by 
J.  Y.  Cole  the  elder  from  the  finding  of  the  Court  that  the  claims 
were  restaked  at  a time  when  the  lands  were  not  open  for  staking. 

December  6.  The  appeals  were  heard  together  by  Latchford, 
C.J.,  Riddell,  Hasten,  and  Orde,  JJ.A. 

A.  G.  Slaglit,  K.C.,  for  the  appellants,  argued  that  the  staking 
by  Cole  junior  of  the  9 claims  was  a substantial  compliance  with 
the  Mining  Act  of  Ontario,  17  Geo.  V.  ch.  15,  secs.  59  and  61,  and 
so  the  order  cancelling  Cole  junior’s  stakings  should  be  rescinded. 
Reference  to  Re  Cole  and  Knowles  (1927),  60  O.L.R.  638;  Clark 
V.  Docksteader  (1905),  36  Can.  'S.C.R.  622. 

E.  E.  Wallace,  K.C.,  for  Dupont  and  others,  respondents,  con- 
tended that  there  had  not  been  substantial  compliance  with  the 
Act.  Some  posts  were  missing,  some  were  not  properly  marked, 
and  there  were  instances  of  improper  blazing.  The  second  Dupont 
staking  was  good. 

May  23.  The  judgment  of  the  Court  was  read  by  Latchford, 
C.  J. : — These  appeals  are  by  the  Coles — father  and  son — from  the 
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judgment  of  Mr.  Justice  Godson,  Judge  of  the  Mining  Court  of 
Ontario,  pronounced  on  the  18th  July,  1929,  in  regard  to  9 mining 
claims,  K.R.L.  1628-1636,  at  Pipestone  Bay,  in  Eed  Lake  Mining 
Division,  in  the  District  of  Patricia. 

The  appeals  were  argued  together  on  the  6th  December,  1929, 
but  leave  then  given  to  both  parties  to  file  further  material  was 
not  fully  complied  with  until  recently. 

On  the  16th  January,  1928,  the  matter  came  before  the  learned 
Judge  on  disputes  under  sec.  66  of  the  Mining  Act  of  1927,  17 
Geo.  V.  ch.  15,  now  sec.  64  of  E.S.O.  1927,  ch.  45,  filed  by  Eustache 
Dupont  with  the  Mining  Eecorder  of  Eed  Lake  Mining  Division, 
on  the  9th  July,  1929.  Dupont  sought  to  have  the  records  of  the 
younger  Cole’s  stakings  of  the  23rd  March,  1926,  cancelled,  and 
his  own  of  the  17th  May,  1926,  of  7 claims,  covering  nearly  the 
same  area,  validated.  Judgment  was  rendered  approving  the  con- 
duct of  the  Eecorder  in  cancelling  Cole’s  records  and  granting 
Dupont’s. 

Cole  senior  restaked  the  claims  while  the  matter  was  still  pend- 
ing, and  filed  applications  for  record  on  the  16th  April,  1927. 
Earlier,  on  the  2'9th  March,  1927,  he  had  filed  disputes  of  the 
stakings  and  records  of  Dupont. 

It  appeared  during  the  trial  that  one  Grafton  Smith  was  the 
assignee  of  Dupont  and  others  who  promoted  Dupont’s  activities 
on  and  in  regard  to  the  claims. 

No  formal  judgment  was  issued.  It  appears  from  the  state- 
ments of  the  counsel  concerned  in  the  appeal  that  it  is  not  the 
practice  of  the  Mining  Court  to  issue  formal  judgments,  but  that 
the  reasons  of  the  Judge  are  regarded  as  the  judgment  of  the 
Court.  If  such  is  the  fact,  the  practice  should  not  be  continued  in 
cases  of  importance. 

At  the  end  of  the  reasons,  certain  conclusions  of  the  learned 
Judge  are  thus  stated: — 

^^Grafton  Smith  should  be  added  as  a disputant,  and  I so  order. 

‘‘It  is  not  a case  where  costs  should  be  allowed.  I order  that 
mining  claims  K.E.L.  1628,  1629,  1630,  1631,  1632,  1633,  1634, 
1635,  and  1636,  situate  in  Eed  Lake  Mining  Division,  be  and  the 
same  are  hereby  declared  cancelled. 

“I  direct  that  this  decision,  together  with  all  exhibits  and 
papers  filed  upon  the  trial,  be  filed  in  the  office  of  the  Mining 
Eecorder  of  the  Eed  Lake  Mining  Division  at  Goldpines.” 

The  particular  mining  claims  mentioned  are  only  those  record- 
ed by  Cole  junior.  It  was,  however,  intended  that  the  claims  bear- 
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ing  other  numbers  as  staked  by  Dupont  and  the  original  numbers 
as  staked  later  by  Cole  senioi  should  be  affected  by  the  judgment, 
the  total  area  being  in  all  cases  approximately  identical. 

On  p.  11  of  the  “reasons”  (appeal-book  p.  17)  appears  this 
material  finding: — 

“I  find  that  Dupont  did  not  comply  with  the  Act,  and  his  stak- 
ings  must  be  declared  invalid. 

This  should  be  incorporated  in  a formal  judgment. 

Later  the  learned  Judge  says : — 

“I  have  as  a matter  of  general  policy,  and  for  the  purpose  of 
maintaining  public  confidence,  which  is  necessary  and  desirable, 
in  the  integrity  of  the  officials  of  the  Department,  and  for  other 
irregularities  I have  referred  to,  held  that  Dupont  cannot  under 
the  circumstances  maintain  the  stakings  of  March,  April,  and 
May.” 

All  Dupont’s  stakings  or  restakings  of  the  Cole  claims  are 
thus  set  aside,  and  entries  of  them  of  record  in  the  books  of  the 
Recorder  are  as  a matter  of  course  cancelled.  The  judgment  is 
not  appealed  against  by  Grafton  Smith  or  Dupont. 

The  stakings  of  Cole  senior  were  also  declared  illegal.  When 
they  were  made,  judgment  had  not  been  rendered  by  this  Court 
on  the  appeal  from  the  decision  of  the  Mining  Judge  in  regard  to 
the  same  area  (reported,  sub  nom.  Re  Cole  and  Knowles  (1927), 
GO  O.L.R.  638),  to  which  I shall  later  advert.  The  purpose  of  the 
elder  Cole  in  restaking  was  merely  to  give  him  a locus  standi  to 
file  disputes  under  sec.  66  of  the  Act  of  1927,  if  the  judgment  of 
the  Mining  Judge  should  be  sustained  by  this  Court.  As  that 
judgment  was  reversed,  the  stakings  and  disputes  of  the  elder  Cole 
eliminate  themselves  and  need  not  be  considered.  Both  the  Coles 
represent  the  same  proprietary  interest,  which  at  the  time  the 
present  case  was  before  the  Mining  Judge  had  been  acquired  by 
the  younger  Cole.  According  to  the  statement  of  Mr.  Slaght,  who 
represented  the  Coles,  both  are  content  if  the  appeal  of  Cole  junior 
is  allowed.  That  appeal  is  based  on  the  following  grounds : — 

“1.  The  judgment  is  against  law  and  evidence  and  the  weight 
of  evidence. 

“2.  The  learned  Judge  erred  in  ordering  that  mining  claims 
K.R.L.  1628,  1629,  1630,  1631,  1632,  1633,  1634,  1635,  and  1636, 
situate  in  the  Red  Lake  Mining  Division,  and  the  property  of  this 
appellant,  be  cancelled. 

“3.  This  appellant  was  the  first  and  original  staker  of  the 
said  mining  claims  and  the  first  to  record  the  same,  and  the  title 
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of  this  appellant  thereto  should  have  been  confirmed  instead  of 
cancelled.” 

The  effect  of  the  judgment  is  that  none  of  the  stakings — Cole 
junior’s,  Dupont’s  of  1926,  Cole  senior’s  of  1927,  and  Dupont’s 
of  1927 — was  validly  made.  Accordingly,  it  would  have  followed 
as  a matter  of  course  that,  had  appeals  not  been  entered  by  the 
Coles,  the  area  covered  by  all  the  stakings  would  have  been 
re-opened  to  prospectors  more  than  3 years  after  it  had  been  first 
staked. 

The  facts  relating  to  those  stakings  and  the  conduct  of  the 
Eecorder  with  reference  to  them  are  many  and  complicated.  Even 
in  their  more  important  aspects,  they  cannot  be  stated  except  at 
considerable  length. 

It  appears  that  not  long  after  the  discovery  of  gold  in  the 
vicinity  of  Eed  Lake,  and  the  establishment  there  at  a place  called 
Goldpines  of  the  office  of  a Eecorder,  young  Cole  was  instructed 
by  certain  residents  of  Toronto  to  proceed  into  the  district  and 
stake  claims  on  their  behalf.  Cole  himself,  and  two  at  least  of  his 
employers,  held  miners’  licences.  He  called  on  the  Eecorder  early 
fh  March,  1926,  and  procured  a copy  of  the  official  map,  shewing, 
as  required  by  sec.  59  of  the  Mining  Act  of  Ontario,  as  enacted  by 
sec.  14  of  the  Mining  Amendment  Act  of  1922,  in  force  at  the 
time,  all  the  claims  recorded  in  the  office.  While  the  snow  was 
still  deep.  Cole  and  three  other  men  with  a dog-team  went  west 
20  or  25  miles  into  unsurveyed  virgin  territory,  about  3 miles 
beyond  the  nearest  recorded  claims  plotted  on  the  map,  K.  151(S 
and  K.  1519.  His  evidence  is  that  on  a peninsula  on  Pipestone 
Bay,  about  half  a square  mile  in  area,  he  discovered  an  outcrop  of 
gold-bearing  rock.  In  his  own  name  and  the  names  of  two  of  his 
employers,  he  staked,  as  he  had  the  right  to  stake,  9 forty-acre 
claims.  He  was,  as  the  learned  Judge  states,  a prospector  of  long 
a^xperience,  who  knew  the  requirements  of  the  Mining  Act  in  regard 
to  staking.  His  evidence  is  that  he  complied  with  the  Act,  which 
makes  necessary  not  absolute,  but  only  substantial,  conformity 
with  its  requirements  as  to  staking.  Where  a high  cliff  rendered 
the  placing  of  corner-posts  impracticable  (Mining  Act,  E.S.O. 
1914,  ch.  32,  sec.  54,  subsecs.  2-4),  Cole  put  up  witness-posts. 
The  corner-posts  on  the  shores  of  the  peninsula  and  on  the  west  side 
of  the  9 claims  were,  he  deposed,  all  duly  erected  and  inscribed,  as 
were  all  the  inner  corner-posts  with  the  exception  mentioned.  He 
said  he  blazed  all  the  lines  in  the  manner  required  by  the  Act. 
There  was  snow  on  the  frozen  ground,  and  Schnob,  a prospector 
called  on  behalf  of  Dupont,  who  admitted  that  he  “^^certainly  wanted 
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Dupont  to  beat  Cole/’  said  on  cross-examination  (p.  150)  that  ‘‘it 
happens/’  “it  is  a fact/’  that,  “when  the  spring  break-up  comes, 
posts  often  go  down  a hill.” 

“Q.  And  there  is  a certain  amount  of  down-hill  to  the  water? 
A.  There  is  a hill  on  all  these  claims  down  to  the  water.” 

Cole  returned  to  Goldpines,  and  on  the  26th  March, 
applied  under  sec.  59  of  the  Mining  Act,  E.S.O.  1914,  ch.  32,  as 
enacted  by  sec.  14  of  the  amending  Act  of  1922,  12  & 13  Geo.  V. 
ch.  22,  for  record  of  the  '9  claims,  and  they  were  duly  recorded. 
The  description,  sketch,  and  information  furnished  were  amply 
sufficient  to  “enable  the  Eecorder  to  indicate”  (as  was  his  duty) 
“the  claim  (s)  on  his  office  map:”  sec.  59  (1).  The  Eecorder  does 
not  deny  that  he  discharged  his  duty  in  that  respect.  The  map 
is  to  be  publicly  displayed  in  the  Eecorder’s  offioe:  Mining  Act, 
E.S.O.  1914,  ch.  32,  sec.  8,  as  enacted  by  sec.  3 of  the  amending 
Act  of  1922.  The  obvious  purpose  of  the  exhibition  is  to  enable 
prospectors  and  others  to  know,  in  advance  of  any  enterprise  they 
may  contemplate  undertaking,  what  claims  have  been  recorded, 
the  precise  locality  where  such  claims  are  situated,  and  what  areas 
are  open  for  staking.  Every  document  connected  with  Cole’s  stak- 
ings  on  Pipestone  Bay  was  also  open  to  inspection:  E.S.O.  1914, 
ch.  32,  sec.  9. 

Bearing  samples  of  ore  and  rough  memoranda  of  the  location 
of  his  discovery.  Cole  left  Goldpines  for  the  railway  by  plane  on 
the  3rd  April.  In  the  meantime,  on  the  31st  March  and  1st  April, 
lie  had  been  back  in  the  vicinity  of  his  discovery  and  had  staked 
other  claims,  not,  however,  in  dispute  in  the  case  before  the  trial 
Judge,  but  occupying  much  of  his  attention. 

Beaching  Toronto  in  due  course.  Cole  reported  his  discovery 
to  his  employers.  An  analysis  of  his  samples  proved  them  to  be 
of  economic  importance.  The  parties  spoke  freely  of  the  success 
of  their  venture,  and  at  least  one  newspaper  here  published  an 
account  of  the  discovery.  The  disclosure  would  naturally  attract 
the  attention  of  prospectors  and  speculators  to  the  find.  Just 
when  Grafton  Smith  and  his  associates  in  Massachusetts  became 
interested  does  not  appear;  but  about  the  middle  of  April  Dupont 
and  other  men  in  his  or  their  employ  appeared  at  Goldpines.  They 
held  or  obtained  from  the  Eecorder  miners’  licences  for  two  of 
the  party  and  for  three  or  four  of  their  Massachusetts  employers. 
Omitting  No.  581,  as  to  the  holder  of  which  there  is  no  evidence — 
it  may  have  been  issued  to  Grafton  Smith — the  licences  numbered 
P.  577  to  P.  582.  The  letter  “P”  indicated  the  office  of  issue. 
The  initial  and  the  sequence  of  the  serial  numbers  shew  that  the 
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six  licences  were  issued  from  the  same  office  at  the  same  time.  Their 
cost  was  $60.  Other  expenses  of  the  expedition  would  be  a much 
greater  sum.  The  price  of  a blue  print  copy  of  the  official  map. 
similar  to  that  furnished  to  Cole,  was  50  cents:  yet  Dupont  swore 
(p.  156,  1.  2i6)  that,  although  ^hve  were  looking  for  open  ground, 
we  had  no  blue  print.^^  If  he  had  not,  he  was  in  my  opinion  the 
first  prospector  who  ever  led  a party  of  six  to  look  for  open  ground 
in  a remote  district  which  he  had  not  previously  visited,  without 
providing  himself  with  a map,  or  ascertaining  from  the  official 
map  of  the  locality  in  the  Recorder’s  office  what  ground  was  open 
and  what  had  been  closed  by  recorded  stakings.  Dupont  testified 
that  when  he  first  examined  the  map  in  the  Recorder’s  office,  a 
date  not  fixed,  but  prior  to  the  23rd  April,  the  Cole  claims  were 
not  plotted  upon  it.  Either  Dupont  is  mistaken  or  the  Recorder 
was  remiss  in  his  duty.  At  the  time  the  discovery  of  gold  by  Cole 
on  his  recorded  claims  had  been  known  for  week^. 

On  the  23rd  or  24th  April  Dupont  appeared  upon  the  Cole 
claims.  He  had  previously  been  staking  in  the  vicinity.  He 
deposed  (p.  156),  ‘^We  staked  on  the  north  side  (of  the  Cole  stak- 
ings)  7 claims  and  on  the  east  side  8 claims.” 

Although  there  was  much  open  ground  in  the  vicinity,  Dupont’s 
men,  under  his  direction,  between  the  23rd  and  the  29th  April, 
entered  upon  the  peninsula  where  it  was  reported  Cole  had  found 
gold,  and  restaked  all  but  one  of  the  9 Cole  claims,  dividing  what 
they  restaked  into  7 claims.  That  the  whole  area  was  not  covered 
is  probably  accounted  for  by  the  fact  that,  acting  for  but  6 licensees, 
they  could  stake  only  18  claims,  and,  having  already  staked  11 
claims  elsewhere,  they  could  stake  only  7 more.  The  stakes,  accord- 
iug  to  Dupont,  were  dated  the  27th,  28th,  or  29th  April.  Owing 
to  the  spring  ‘direak-up”  his  party  was  delayed  in  returning,  and, 
as  the  time  for  recording  under  sec.  59  was  growing  short,  Dupont, 
before  going  out  to  Goldpines  on  the  12th  May,  changed  the  stak- 
ing dates  to  the  10th  May.  That,  he  at  first  swore,  was  the  last 
and  only  change  of  date  he  made  on  the  stakes  of  any  of  the  7 
claims.  Later  he  admitted  that,  on  the  suggestion  of  the  Recorder 
himself,  he  changed  the  date  on  his  stakes  a second  time. 

On  reaching  Goldpines  on  the  12th  May,  Dupont  applied  to 
have  his  7 stakings  on  the  peninsula  recorded,  notwithstanding 
the  existing  record  made  of  the  Cole  stakings  over  the  same  ground 
6 weeks  previously.  In  other  words,  he  disputed  Cole’s  records. 

The  procedure  regarding  disputes  is  set  forth  in  sec.  63  of 
the  Mining  Act  in  force  at  the  time,  R.S.O.  1914,  ch.  32.  A dis- 
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App.  T)iv.  pute  is  to  ])e  in  a prescribed  form,  No.  8 of  the  schedule  to  the 

1930.  Act,  and  is  to  be  verified  by  affidavit  (form  9)  and  a fee  of  $10  per 

claim  paid  for  recording  a dispute:  schedule  of  fees  under  sec.  190. 

Dupont  Subsection  2 of  sec.  63  further  provides  that  ‘‘a  copy  of  the  dis- 

AND  Cole,  ^fP(;[avit  shall  be  left  by  the  disputant  with  the  Recorder 

Latchford,  who  shall  not  later  than  the  next  day  after  the  filing  of  the  dispute 
transmit  such  copy  by  registered  post  to  the  recorded  iiolder  of 
the  mining  claim  affected  thereby.”  A dispute  shall  not  be  received 
unless  it  contains  or  has  endorsed  upon  it  the  address  for  service  of 
the  disputant : subsec.  3.  These  and  other  provisions  of  sec.  63 
indicate  with  what  care  recorded  interests  were  intended  to  be 
protected. 

Mr.  Slaght,  referring  to  sec.  63,  asked  the  Recorder: — 

He  (Dupont)  didn’t  file  any  affidavit  at  all,  did  lie?  A. 
No. 

""Q.  And  pay  to  the  Recorder  the  fee  of  $20  ($10) — he  did  not 
pay  any  fee?  A.  No. 

x\nd  file  a certificate  stating  that  the  Recorder  was  satis- 
fied— youjdidn’t  see  such  a certificate?  A.  No.” 

The  Recorder  had  informed  Dupont  of  the  proper  procedure. 

“Q.  Was  it  not  correct  that  you  pointed  out  to  Dupont  that 
he  had  a right  to  file  a dispute  against  these  properties?  A.  Yes. 

And  Dupont  decided  he  would  not  file  a dispute  ? A.  Yes. 
He  said  he  was  not  staking  for  himself  but  for  somebody  else.” 

Another  reason  given  for  not  following  the  usual  procedure  is 
that  the  Recorder  was  out  of  forms. 

Section  63  was  wholly  disregarded  by  both  Dupont  and  the 
Recorder,  and  the  latter  was  prevailed  upon  to  take,  without  notice 
to  Cole,  whose  address  he  had,  an  exceptional  course  open  to  him 
under  sec.  89' of  the  Act  of  1914.  He  proceeded  personally  to 
inspect  the  peninsula  on  Saturday  the  15th  May.  x\sked  if  he 
made  the  long,  and,  as  will  appear,  the  hazardous,  voyage  at  the 
instigation  of  Dupont,  he  answered,  “^^Not  altogether.” 

Well  in  part?  A.  Yes.” 

With  two  companions  the  Recorder  left  his  office  for  Pipestone 
Bay  on  the  morning  of  the  15th  in  a boat  propelled  by  an  outboard 
motor.  In  about  four  hours  he  reached  the  Dupont  camp,  the 
only  inhabited  camp,  he  deposed,  within  15  miles  of  the  Cole 
claims,  and  was  accompanied  thither  by  Dupont  and  another  of 
the  Smith  prospectors.  The  inspection  which  he  then  made,  large- 
ly from  the  boat,  was,  upon  his  own  evidence,  of  the  most  partial 
and  perfunctory  character.  If  Dupont  is  to  be  credited,  the  stak- 
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iiig  and  blazes  on  many  of  the  claims  were  not  looked  at.  Yet  the 
Recorder  told  Dupont  that  he  was  cancelling  all  Cole’s  stakings. 
He  did  more.  Expecting  that  he  would  be  able  to  return  to  his 
office  on  the  .same  day  and  then  enter  upon  his  books  as  of  the  15th 
May  the  cancellation  of  the  Cole  records,  he  advised  Dupont  to 
remain  on  the  ground,  and  on  Monday  to  change  the  date  of  his 
restakings  from  the  10th  to  the  17th.  Had  the  10th  been  allowed 
to  remain  the  date  of  the  stakings,  they  could  not  be  recorded  in 
the  face  of  the  subsisting  records  granted  to  Cole.  If,  however, 
Cole’s  records  were  cancelled  on  the  15th,  as  Dupont  was  assured 
had  been  or  would  be  done,  the  9 Cole  claims  would  be  auto- 
matically thrown  open  for  immediate  staking. 

Mr.  Slaght  was  naturally  curious  regarding  the  consideration 
shewn  to  Dupont  or  his  employer,  and  inquired  of  the  Recorder : — 
Have  you  ever  gone  and  cancelled  anybody  else’s  claim 
behind  his  back  without  notice?  A.  No,  sir. 

This  is  the  only  instance  in  that  camp?  A.  Yes.” 

When  this  evidence  was  given,  as  a comparison  of  the  map 
exhibit  16  with  the  map  furnished  to  the  younger  Cole  proves, 
several  hundred  claims  had  been  recorded  south  and  east  of  the 
peninsula  on  Pipestone  Bay.  Cole  and  those  who  employed  him 
were  grossly  prejudiced  by  not  having  notice  of  the  inspection. 
On  the  other  hand,  exceptional  favour  was  manifested  for  the 
prospectors  employed  by  Smith,  who  had  been  on  the  peninsula 
for  weeks  and  had  ample  opportunity  to  obliterate  stake  markings 
and  remove  or  cut  down  stakes.  That  Dupont  is  a man  who  would 
not  hesitate  to  take  such  measures  is  apparent  from  his  evidence. 

, The  Recorder  left  Dupont’s  camp  on  the  afternoon  of  the  15th, 
but  his  boat  was  wrecked  on  the  way  out,  and  he  did  not  reach 
Goldpines  until  Sunday  morning.  He  was  asked  (p.  28)  : — 

You  went  away  leaving  Dupont  there,  knowing  he  was 
going  to  stake  these  claims  on  Monday  morning  the  17th?  A.  Yes. 

‘^Q.  Of  course  if  any  other  prospector  staked  (attempted  to 
stake)  there,  he  had  no  chance  against  Dupont?  A.  No. 

So  that,  rightly  or  wrongly,  what  you  were  doing  was  to 
give  Dupont  an  opportunity  to  get  these  claims?  A.  Well,  he 
had  spent  a lot  of  time  staking  them. 

‘^Alr.  Slaght:  I want  to  know  if  I am  right?  A.  Yes.” 

Nothing  official  was  done  by  the  Recorder  on  Sunday  the  16th, 
but  on  Monday  he  made  an  entry  upon  the  record  of  each  of  the 
Cole  clairas  as  follows : — 
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^‘'May  15,  1926.  Cancelled,  stakings  and  applications  irregular. 
H.  E.  Holland,  M.R.^’ 

There  was  no  irregularity  in  the  applications.  They  appear  to 
be  in  strict  conformity  with  the  Act. 

Section  91  (1)  requires  that  the  date  of  entry  shall  be  stated 
on  the  record  of  the  claim.  The  actual  date  of  the  entry  was  the 
17th  May,  and  the  date  ^‘May  15’^  was  falsely  stated.  His  obvious 
purpose  in  so  falsifying  the  records  was  to  give  the  date  of  can- 
cellation an  apparent  priority  to  the  date,  the  17th,  which  he 
had  advised  Dupont  to  substitute  on  the  Monday  for  the  ^DOth,’’ 
with  which  he  had  last  dated  his  stakes. 

Dupont  came  out  to  Goldpines  with  one  or  more  of  his  men 
on  the  21st  May,  and  on  affidavits  that  the  date  of  staking  was 
the  17th  May,  1926,  obtained  records  for  the  7 claims  on  the 
peninsula.  Notice  of  the  cancellation,  addressed  to  the  Deputy 
Minister  of  Mines,  though  written  on  the  17th,  was  also  dated 
the  15th. 

IWien  the  cancellation  was  approved  by  Judge  Godson  and 
Cole  appealed  to  this  Court  in  Re  Cole  and  Knowles,  the  main 
question  to  be  determined  was,  whether  the  learned  Judge  was 
right  in  ratifying  the  action  of  the  Recorder  in  the  circumstances 
which  I have  outlined.  A minor  issue  was,  whether  evidence 
tendered  of  a friendly  relation  alleged  to  have  existed  between  the 
Recorder  and  Dupont  had  been  properly  rejected.  Both  these 
phases  of  the  case  are  dealt  with  in  the  opinion  of  the  Court, 
written  by  my  brother  Riddell,  in  Re  Cole  and  Knowles,  at 
pp.  641  and  642,  and  need  not  be  repeated.  This,  however, 
must  be  said,  that  the  learned  Judge’s  concern  for  the  Recorder, 
which  is  there  a subject  of  adverse  comment,  is  again  manifested 
in  the  present  case.  I cannot  but  regard  this  attitude  as  in  large 
measure  influencing — perhaps  unconsciously — his  decision  approv- 
ing the  cancelling  of  the  claims  staked  by  young  Cole  in  March, 
1926.  The  same  tendency  is  observable  in  the  cross-examination 
to  which  Cole  was  subjected  in  the  present  case  by  Mr.  Wallace 
on  collateral  matters  and  in  questions  put  by  the  Judge  himself. 

Mr.  Wallace  asked  Cole: — 

Have  you  ever  been  arrested?  A.  Yes,  your  Honour, 
I have  been  arrested. 

How  many  times?  A.  I have  been  arrested  once  in  all 

my  life. 

For  what  ? A.  For  protecting  my  property  from  a gang 
of  pirates  in  Red  Lake  and  protecting  my  life  from  being  killed 
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by  the  men  whom  you  represent  and  by  the  vicious  act  of  the 
Recorder,  who  was  working  with  them.’’ 

Mr.  Slaght  interposed:  '^And  acquitted  weren’t  you?  A.  I 

was  acquitted.” 

Mr.  Slaght:  ^^To  the  knowledge  of  counsel  asking  the  question. 
It  should  be  stricken  from  the  record;  it  is  most  objectionable. 

‘^Mr.  Wallace:  Is  it  a fact  that  you  were  acquitted?  A.  I 

was  not  only  acquitted,  but  the  Mining  Recorder  prevented  an 
appeal  from  his  Court,  and  I charged  him  with  corrupt  practice 
in  that,  and  your  clients  as  being  the  cause. 

^Mudge  Godson;  Just  compose  yourself.  A.  You  don’t  know 
what  I went  through  in  that  country,  your  Honour.” 

Mr.  Slaght  again  protested:  then — 

^Mudge  Godson:  What  was  he  arrested  for?  He  says,  protect- 
ing his  property.  With  what  was  he  charged?  A.  Charged  with 
assault  by  me  at  Hudson’s. 

Did  you  appear  before  the  magistrate  at  Red  Lake;  is 
that  the  fact?  A.  The  facts  are  there. 

“Q.'  Don’t  give  me  the  facts.  You  were  charged  with  assault  ? 
A.  Yes. 

“Mr.  Slaght : Before  Holland,  the  same  Recorder  who  had 
thrown  his  claims  out.” 

“Judge  Godson:  You  assaulted  whom?  A.  Hodgson.  He 
said  my  father  and  I assaulted  Hodgson. 

“Q.  And  what  was  his  finding  as  a magistrate  ? A. . I coun- 
tercharged. 

“Q.  What  was  his  finding  as  a magistrate?  A.  There  were 
two  cases,  I have  to  explain.” 

The  Judge  was  not  interested  in  Cole’s  charge  against  Smith’s 
man  and  did  not  wish  to  hear  the  proffered  explanation.  He  con- 
tinued : — 

“What  was  his  finding  in  your  case?  A.  They  took  the  two 
together.  I charged  Hodgson  with  an  attempt  to  kill  me,  which 
is  the  fact,  and  the  Recorder  knew  it,  and  he  didn’t  come  in  and 
offer  any  support  to  me,  but  they  got  up  a suit  which  is  all  a 
falsehood  to  get  me  in  gaol,  so  I cannot  be  a witness  at  my  own 
trial. 

“Q.  Oh,  that  is  all  nonsense.  You  don’t  expect  me  to  be- 
lieve that.  Give  me  the  facts. 

“A.  The  facts  are  these:  They  brought  me  before  the  Mining 
Recorder. 

“Q.  And  how  did  he  dispose  of  the  case?  A.  He  said  we 
were  on  sus{)ended  sentence  for  two  or  three  months,  and  I told 
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him  we  were  going  to  appeal  the  case,  and  he  struck  out  the  sus- 
pended sentence. 

‘‘Q.  Who  is  Ve’?  Your  father  and  you?  A.  Yes;  and 
Holland  stnick  out  the  suspended  sentence.  He  said,  Hf  I believed 
the  testimony  against  you,  I would  send  you  down  for  3 or  5 
years/  and  he  didn't  hear  all  of  our  witnesses.  We  had  3 or  4 
witnesses  in  Court. 

^‘Mr.  Slaght:  And  he  struck  out  all  the  evidence  against  m3" 
client,  so  that  is  the  thing  from  beginning  to  end.  It  never  should 
liave  been  put  into  this  case  by  counsel.  Your  Lordship  knows 
the  rule.  You  cannot  ask  a man  if  he  has  been  arrested.  You 
can  ask  him  if  lie  has  been  convicted. 

‘^Judge  Godson:  That  is  what  I was  asking.” 

A conviction  was  not  what  the  Judge  had  been  asking  about, 
but  a “finding.”  What  appeared  was  that  after  a finding  had  been 
arrived  at  without  hearing  several  witnesses  for  the  defence,  and 
the  magistrate  had  announced  that  he  would  suspend  the  imposi- 
tion of  sentence  for  a few  months,  a protest  was  made  by  a number 
of  men.  The  Eecorder-Magistrate  struck  out  his  finding,  and  no 
conviction  was  made. 

When  evidence  of  this  happy  ending  was  given,  the  Judge 
said : — 

“Mr.  Coie,  if  you  had  a complaint  like  that,  why  didiPt  you 
come  to  the  Attorney-General  or  the  Minister  of  Mines  with  it? 
A.  I am  trying  to  tell  your  Lordship. 

“Q.  Well,  that  does  not  impress  me;  I don’t  like  men  who 
have  fights  up  there.  A.  I am  not  a fighter. 

“Q.  AVell,  you  say  you  protected  yourself.  A.  Yes.” 

The  equally  irrelevant  question  of  Cole’s  possession  of  a re- 
volver was  then  brought  uji.  Mr.  Wallace  asked  : — 

“Q.  When  did  you  get  a permit  to  carry  a revolver? 

“Judge  Godson:  He  is  not  an  unlawful  law  abider. 

“Witness:  Shall  I answer  the  question?  It  is  the  19th  July,, 
1927,  after  I was  assaulted  by  Hodgson  and  he  attempted  to  kill 
/ne  .... 

“Mr.  Wallace:  “Had  you  carried  a revolver  previous  to  that? 
1.  No. 

“Judge  Godson : I would  not  carry  one  at  all,  Mr.  Cole.. 
A.  Well,  if  there  are  people  travelling  your  property  with  guns, 
and  rifles,  what  would  you  do?  Be  shot  in  the  back? 

“The  Judge:  I have  been  in  this  position  since  1911,  and  it  is 
the  first  time  I have  heard  of  a person  being  in  danger  if  he  was; 
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an  honest  prospector  and  was  honestly  prospecting  and  staking  ^pp*  Div. 
claims/^  1930. 

Additional  instances  of  a similar  character  appear  in  observa- 
tions  made  by  the  learned  Judge  during  his  admission — despite  Dupont 
repeated  objections  by  Mr.  Slaght — of  wholly  irrelevant  evidence  Cole. 
as  to  the  staking  by  young  Cole  on  the  1st  April  of  6 other  claims  Latchford, 
not  in  question  in  this  case. 

The  Eecorder  was  thought  “not  to  have  used  discretion  in  doing 
what  he  did,  but  felt  that  he  was  within  his  rights  under  the 
section  under  which  he  acted.  The  proper  course  was  to  have 
Dupont  dispute.’’  With  this  slight  aspersion,  the  Recorder’s  con- 
duct was  overlooked,  and  that  Dupont  was  “without  instructions” 
was  adopted  as  the  reason  why  the  obviously  proper  course  was 
not  followed. 

In  finding  that  the  records  of  the  9 claims  of  Cole  junior  should 
be  cancelled,  the  learned  Judge  seems  to  have  placed  no  reliance 
whatever  on  the  evidence  given  by  Dupont  and  the  Recorder  of 
what  they  found  or  said  the}^  found  on  the  peninsula  in  May,  1926. 

After  referring  to  his  judgment  in  Re  Cole  and  Knowles,  and 
quoting  extensively  from  it,  the  Mining  Judge  said  that  in  the 
earlier  case  he  was  not  influenced  by  the  inspection  of  the  Recorder 
nor  by  the  evidence  of  the  then  respondents,  but  acted  largely  on 
the  evidence  and  demeanour  of  Cole  himself. 

In  regard  to  the  present  case  he  said : — 

“Cole  shewed  full  familiarity  with  the  requirements  of  the 
Mining  Act,  and  I could  see  that,  when  answering  questions,  he 
could  immediately  visualise  what  the  Act  required,  and  his  answers 
met  the  requirements.  Unfortunately,  I feel  I cannot  rely  upon 
his  evidence.  He  is  too  loquacious  and  at  times  evasive.  I am 
unable  on  the  evidence  to  find  that  he  staked  any  of  the  9 claims  in 
!i  substantial  way.  I have  no  hesitation  in  again  finding  that  Cole 
did  not  stake  the  claims  in  question  substantially  or  within  the 
I'equirements  of  the  iMining  Act.  It  was  an  attempt,  and  in- 
plhcient  at  that.” 

On  the  other  hand,  the  evidence  of  one  Salton,  a mining 
engince]-,  engaged  for  the  benefit  of  Smith,  is  accepted,  as  (to 
quote  the  learned  Judge)  “he  impressed  me  with  his  conciseness 
and  fairness.”  Salton’s  evidence  relates  not  so  much  to  the  stakes 
put  up  by  Cole  in  1926  as  to  conditions  which  he  says  he  found 
existing  in  1927,  a full  year  later,  when  a surveyor  employed  by 
the  Coles  was  running  lines,  and  Dupont  and  others  in  the  employ- 
ment of  Smith  had  been  again  on  the  property  and  were  actually 
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restaking  it  under  Salton  and  another  engineer,  Packard.  Any 
pencil  markings  on  the  stakes — and  all  the  markings  were  in 
pencil — would  then  have  become  obliterated  by  natural  agencies, 
and  blazes  14  months  old  hard  to  find,  all  this  apart  from  the 
mischief  that  claim-jumpers  might  be  disposed  to  do.  Salton 
said  that  when  he  was  on  the  ground,  in  August  of  1927,  he  found 
on  some  of  the  old  posts  “obliterated  writing.’’  Packard’s  evidence 
is  to  the  same  effect.  A splint  is  in  evidence  as  an  exhibit,  which 
shews  that  it  had  been  cut  from  a staking  post  or  stump.  The 
location  of  stakes  and  blazes  a year  after  they  were  placed  or  cut 
is,  upon  the  evidence,  a matter  of  great  difficulty  apart  from 
weather  obliteration.  Some  of  the  stakes  placed  by  Cole  in  March, 
1926,  could  have  been  displaced  by  flood,  as  Schenk  admitted,  or 
defaced  by  one  of  the  many  employees  of  Smith  who  had  entered 
upon  the  disputed  territory.  Great  numbers,  however,  of  the 
original  Cole  stakes  remained  even  in  1927.  They  are  shewn  in 
the  photographs  taken  by  Cole  about  the  end  of  June  in  that  year, 
in  evidence  as  exhibit  48,  and  present  sometimes,  from  more  than 
one  point,  the  aspect  of  the  posts  at  the  angles  of  each  of  the  9 
claims  or  on  the  nearest  shore  where  claims  project  into  the  lake. 
The  photographs  were  not  impugned  in  any  way  by  Mr.  Wallace. 
Yet  they  were  considered  by  the  trial  Judge  to  be  “illusory  as 
evidence.”  He  added : — 

“It  is  to  be  remembered  that  these  photographs  were  taken 
the  following  year  and  at  a time  when  Cole  and  his  father  were  on 
the  ground  for  some  time,  and  during  the  time  survey  was  being 
made,  and  it  gives  the  impression  of  manufactured  evidence.” 

How  the  photographs  could  be  regarded  as  illusory,  or  as 
manufactured  in  the  sense  in  which  these  terms  are  employed, 
passes  my  understanding. 

To  bring  this  disagreeable  appeal  to  a close,  the  only  claims  on 
which  Cole,  upon  the  evidence,  did  not  place  posts  at  the  adjoin- 
ing corners,  are  1629,  1630,  1632,  and  1633.  A high  bluff  lay 
to  the  north,  and  on  the  top  of  a hill  near  its  base  Cole  put  in 
and  inscribed  4 posts.  He  had  a witness-post  20  chains  to  the  east 
and  marked  thus:  “W.P.” 

After  citing  from  Cole’s  evidence  at  the  trial  in  Be  Cole  and 
Knoiules — evidence  by  the  way  not  put  in  on  the  new  trial — that 
Cole  said,  “I  put  in  every  stake  on  the  claims  with  the  exception 
of  four  posts  upon  the  tO])  of  the  Porphyry  Hill,  which  it  was  im- 
possible to  get  up.  Even  though  it  liad  been  possible  I could  not 
do  it  because,  as  1 said,  Scott  (one  of  his  men)  had  to  go,”  his 
Honour  proceeded : — 
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“This  admission  at  once  created  an  invalidity  with  respect  App.  Div. 
to  4 claims  where  their  angles  met  . . . This  was,  as  Cole  1930. 

stated,  on  account  of  the  inaccessibility  of  that  particular  spot/^ 
and  “that  Scott  was  waiting  to  take  Cole  out,  and  was  impatient  Dupont 
on  account  of  the  break-up,  and  was  pressing  Cole  to  leave  the  Cole. 
ground.  Latchford, 

“When  Cole  gave  his  evidence  on  the  trial  now  before  me,  he  ' ’ 
liad  a dilferent  story  to  tell  with  regard  to  the  omission  above 
quoted  and  his  evidence  is’^ — 

Mr.  Slaght  (interrupting  and  referring  to  exhibit  18)  : — 

“Q.  Then  on  p.  4,  at  what  point  is  that?  A.  This  includes  the 
4 posts  at  the  place  where  No.  3 would  be  on  K.R.L.  1630;  there 
are  the  4 posts. 

“Q.  That  is  what  the  ground  is  like  at  that  point,  is  it?  Where 
those  posts  are  ? A.  They  are  all  staked  on  top  of  the  hill. 

‘^‘Q.  That  is  where  the  posts  are?  So  there  are  4 there? 

A.  Yes. 

‘‘Q.  For  what  claims  are  they?  A.  1630,  1633,  1632,  1629.’’ 

The  learned  Judge  commenting  on  this  said: — 

“It  is  to  be  observed  that  he  was  astute  enough  to  see  that 
his  admission  on  the  former  trial  was  fatal  to  4 claims  and  he  has 
cured  it  by  finding  another  hill.  I cannot  accept  second  version.” 

The  second  version  is  not  in  fact  a change  from  the  evidence 
quoted  from  the  former  trial,  though  Mr.  Wallace  sought  to  make 
it  appear  so.  He  asked : — 

“Am  I putting  it  fairly  when  I say  the  particulars  you  gave 
as  to  the  stakings  in  your  evidence  in  1927  you  do  not  want  to 
change  to-day?  A_-  I am  making  additions  to  that.  I don’t 
understand  what  you  mean,  sir. 

“Judge  Godson:  Q.  Are  the  additions  you, are  making  to-day, 
whatever  they  may  be,  necessary  in  order  to  complete  the  staking 
done  in  March,  1926,  in  order  to  make  it  comply  with  the  Mining 
Act?  A.  Well,  I don’t  know,  your  Honour. 

“Q.  Is  that  your  intention  ? A.  I am'  not  trying  to  make 
anything  comply  with  the  Mining  Act.  I am  merely  giving  what 
1 know  to  be  true.  That  is  a question  of  law.” 

The  addition  or  change  was  simply  that  in  his  earlier  evidence 
he  spoke  of  only  the  high  bluff  where  it  was  impracticable  to  place 
tlie  stakes,  and  did  not  mention  the  hill-top  below  it,  on  which  he 
(lid  place  them. 

Section  54(2)  of  the  Mining  Act,  R.S.O.  1914,  ch.  32,  provides 
for  the  very  condition  with  which  Cole  was  faced  : — 
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''(2)  Where  at  a corner  of  the  claim  the  nature  or  conforma- 
tion of  the  ground  renders  the  planting  or  erecting  of  a post  im- 
practicable, such  corner  may  be  indicated  by  planting  or  erecting 
at  the  nearest  practicable  point  a witness-post  which  shall  bear 
the  same  marking  as  that  prescribed  for  the  corner-post  at  that 
corner  together  with  the  letter  AV.P.’  and  an  indication  of  the 
direction  and  distance  of  the  site  of  the  true  corner  from  the 
witness-post.’’ 

Staking  is  a necessary  preliminary  to  record,  and  to  the  survey 
under  see.  113  which  must  precede  a patent. 

Absolute  conformity  is  not  required.  Section  58  enacts  as 
follows : — 


^'Substantial  compliance  as  nearly  as  circumstances  will  reason- 
ably permit  with  the  requirements  of  this  Act  as  to  staking  out 
of  mining  claims  shall  be  sufficient.” 

In  Vocksteader  v.  Clark  (1904),  11  B.C.R.  31,  43,  Hunter, 
C.J.,  said  of  an  enactment  of  the  Province  of  British  Columbia: 
'T  think  that  the  course  of  the  legislation  as  thus  developed  shews 
that  the  Legislature  Avas  fully  cognizant  of  the  difficulties  which 
surround  the  proper  and  accurate  staking  of  a claim  in  rugged  and 
densely  wooded  districts,  Avhere  indeed  mineral  in  place  is  mostly 
found,  and  intended  to  make  every  allowance  for  it.” 

A similar  intention  is  manifested  by  sec.  58. 

In  the  Supreme  'Court  of  Canada,  sub  nom.  Clark  v.  Dock- 
steader,  36  Can.  S.C.R.  622,  the  judgment  of  the  Suj)reme  C^ourt 
of  British  Columbia  was  upheld.  I quote  from  the  judgment  of 
Maclennan,  J.,  at  p.  637 : — 

"The  object  of  the  mining  Acts  is  to  promote  the  discovery 
of  minerals  in  the  lands  of  the  Crown,  and  an  inducement  is 
held  out  to  persons  to  search  for  them  by  enabling  them  to  securcf 
the  exclusive  possession  of  ground  or  rock  in  which  they  may  have 
found  minerals  and  to  take  the  minerals  for  their  own  use.  The 
essential  thing  to  secure  that  privilege  is  the  discovei'y  of  minerals, 
and  the  Act  contains  certain  directions  to  enable  the  discoverer  to 
describe  and  to  secure  his  location,  and  to  obtain  the  reward  offered 
by  the  legislature  for  his  industry. 

"Such  being  the  object  and  purpose  of  the  Act,  I think  in  con- 
struing it  every  reasonable  intendment  ought  to  be  made  to  up- 
hold the  validity  of  a claim  where  there  has  been  actual  discovery 
and  an  honest  attempt  to  comply  with  the  directions  of  the  legis- 
lature in  staking  and  describing  the  location  of  the  discovery.” 
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In  this  case,  as  in  Clarh  v.  Doclcsieader,  some  regard  must  be 
had  to  the  consequence  of  the  decision  appealed  against,  which 
cancels  the  stakings  made.  The  result  would  be  that  as  soon  as 
the  Recorder  entered  upon  his  books  in  the  manner  prescribed  by 
the  Act,  that — to  take  the  most  important  instance — tlie  9 claims 
of  Cole  junior  had  been  cancelled,  they  would  be  immediately  open 
for  staking  by  the  first  person  controlling  three  licences  who  was 
made  aware  or  became  cognizant  of  the  cancellation.  I ask,  in  all 
seriousness,  is  that  person  likely  to  be  young  Cole  if  the  same 
Recorder-Magistrate  should  be  still  holding  office  at  Red  Lake? 

The  great  mining  industry  of  Ontario  and  other  places  is  based 
on  the  activities  and  endurance  of  such  prospectors  as  young  Cole. 
In  the  face  of  hardships  the  most  extreme,  they  venture,  as  he 
did,  far  into  our  remote  hinterland  and  discover  the  location  of 
minerals  that  but  for  their  activities  would  long  remain  unknown. 
They  merit  all  the  consideration  which  our  legislation  intended 
they  should  receive ; while  those  who  would  rob  them  of  the  fruits 
of  their  enterprise  deserve  nothing  but  execration, 

I am  firmly  of  opinion  that  the  staking  by  Cole  junior  of  the 
9 claims  K.R.L.  1628  to  K.R.L.  1636  was  in  substant  al  conformity 
with  the  requirements  of  the  Mining  Act  which  were  in  force  in 
March,  1926. 

Accordingly  the  appeal  should  be  allowed — the  coTs  of  trial 
and  appeal  to  be  paid  by  E.  Dupont  and  Grafton  Smith. 

Appeal  allowed. 


[APPELLATE  DIVISION.] 

PiLLSWORTH  V.  TOAVX  OF  COBOURG. 

Payment — Whether  Voluntary  or  Made  under  Compulsion — Local  Im- 
provement Rates — Protest — Recovery  of  Money  Paid. 

The  plaintiff,  believing  that  certain  taxes  imposed  upon  his  land  by 
the  council  of  the  municipality  in  which  he  lived  were  illegally 
imposed  under  the  Local  Improvement  Act  (as  was  found  to  be 
the  fact),  declined  to  pay  them,  but  subsequently  paid  them  under 
protest  in  order  to  rid  his  land  of  the  burden  of  the  taxes,  which 
he  was  obliged  to  do  in  order  to  obtain  a loan  of  money  upon  a 
mortgage  of  the  land:  — 

Held,  that  the  plaintiff,  being  in  immediate  need  of  the  loan  and  not 
being  able  to  obtain  it  for  a year  or  more  if  he  brought  an  action 
to  have  the  registration  in  the  municipal  treasurer’s  office  of  these 
taxes  declared  a cloud  on  his  title,  wag  under  such  compulsion  as 
prevented  the  payment  made  by  him  under  protest  from  operating 
as  a voluntary  payment,  and  was  entitled  to  recover  the  money 
paid. 
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The  strict  rules  of  the  earlier  cases  have  been  substantially  modified 
by  more  recent  decisions,  such  as  Maskell  v.  Horner,  [1915]  3 K.B. 
106,  and  Pople  Town  of  Dauphin  (1921),  31  Man.  R.  125,  60  D.L.R. 
30. 

An"  appeal  by  the  plaintiff  from  the  judgment  of  the  County 
Court  at  the  United  Counties  of  Northumberland  and  Durham 
dismissing  an  action  to  recover  $176.67  paid  to  the  defendants, 
the  Corporation  of  the  Town  of  Cobourg,  for  taxes  and  penalties 
alleged  to  have  been  illegally  collected  from  the  plaintiff. 


April  8.  The  appeal  was  heard  by  Latchford,  C.J.,  Hasten, 
Cede,  and  Fisher,,  JJ.A. 

J.  B.  McColl,  K.C.,  for  the  appellant,  argued  that  payment  of 
these  taxes  was  made  under  protest  and  was  not  voluntary.  The 
registration  of  this  claim  in  the  treasurers  office  for  unpaid  taxes 
was  a form  of  pressure  or  compulsion,  and  therefore  the  money 
could  be  recovered  back:  Pople  v.  Town  of  Dauphin  (1921),  31 
Man.  R.  125,  60  D.L.R.  30;  Cushen  v.  City  of  Jlamillon  (1902), 
4 O.L.R.  265;  O'Grady  v.  City  of  Toronto  (1916),  37  O.L.R.  139. 

F.  M.  Field,  K.C.,  for  the  defendants,  respondents,  contended 
that  the  payment  in  question  was  voluntary,  and  at  least  that  the 
kind  of  compulsion  referred  to  in  the  cases  had  not  been  shewn: 
Trusts  Corporation  of  Ontario  v.  City  of  Toronto  (1899),  30 
O.R.  209;  Halsbury’s  Laws  of  England,  vol.  7,  p.  477,  para.  973; 
Ueuhy  v.  Moore  (1817),  1 B.  & Aid.  123;  Brown  v.  M'Kinally 
(1795),  1 Esp.  279;  Brisbane  v.  Dacres  (1813),  5 Taunt.  143; 
Andrew  v.  Bridgman,  [1908]  1 K.B.  596;  Marriot  V.  Hampton 
(1797),  8m.  L.C.,  13th  ed.,  vol.  2,  p.  386. 


IMay  23.  The  judgment  of  the  Court  was  read  by  Hasten, 
J.A. : — This  was  an  appeal  by  the  plaintiff  from  the  judgment  of 
O’Connor,  Co.  C.J.,  sitting  in  the  5th  Division  Court  of  the  United 
Counties  of  Northumberland  and  Durham,  dated  the  27th  Jan- 
uary, 1930,  dismissing  an  action  to  recover  $176.67. 

The  facts  are  not  in  dispute  and  the  following  statement  is 
condensed  from  the  judgment  of  the  trial  Judge : — 

‘^‘The  plaintiff’s  claim  is  to  recover  the  sum  of  $176.67,  moneys 
had  and  received  by  the  defendants,  and  being  the  return  of  cer- 
tain local  improvement  taxes  charged  against  the  lands  of  the 
plaintiff  situate  on  William-street,  in  the  town  of  Cobourg,  for 
the  years  1923,  1924,  and  1925,  together  with  interest,  said  sum 
of  money  having  been  paid  by  the  plaintiff  to  the  defendants  on 
the  13th  April,  1926.  The  action  was  commenced  by  special 
summons  on  the  19th  December,  1929.  From  the  evidence  it 
appears  that  a plank  sidewalk  situate  on  William-street,  north  of 
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the  Grand  Trunk  Eailway  Company’s  lines,  had  fallen  into  a very  App.  Div. 
bad  state  of  repair,  and,  on  the  25th  July,  1921,  the  following  1930. 
resolution  was  passed  by  the  town  council : That  on  account  of  ^ 

JL^ILT  SWORTT*" 

the  condition  of  the  sideiualk  on  William-street  north  of  the  Grand  ‘ v. 
Trunk  Bailiuay  it  is  necessary  to  build  a new  tvalk  under  the  Local 

Improvement  Act,  and  it  is  resolved  that  same  be  built  and  one-  

half  the  cost  be  borne  by  the  property-owners  abutting  thereon, 

No  notice  of  the  intention  of  the  defendant  corporation  to  proceed 
with  the  work  in  accordance  with  the  above  resolution  was  served 
on  the  several  property-owners;  no  accurate  account  of  the  actual 
cost  of  the  work  was  kept,  but  the  council  estimated  that  the  cost 
of  the  work  was  $2,637.50,  and  assessed  the  various  properties  on 
which  the  walk  fronted  for  payment  of  50  per  cent,  of  the  same. 

No  intimation  was  apparently  specifically  given  to  the  plaintiff 
or  to  property-owners  affected,  as  to  the  assessment  for  the  work, 
until  on  or  about  the  16th  July,  1923,  when  the  council  passed  a 
by-law  approving  and  ratifying  the  construction  of  the  said  work 
and  certain  assessments  made  in  respect  thereof.  There  is  no 
question  but  that  the  proceedings  of  the  defendant  council  in  con- 
structing the  sidewalk  in  question  as  a local  improvement  were 
irregular,  and  to  my  mind  the  work  done  is  not  such  work  as  is 
contemplated  by  the  Local  Improvement  Act.  Subsection  2 of 
sec.  3 of  the  Act  in  force  at  the  time  of  these  proceedings  provides 
that  nothing  in  this  section  shall  extend  or  apply  to  a work  of 
minor  repair  or  maintenance.  The  work  in  question  was  undoubt- 
edly one  of  repair,  although  the  extent  of  that  repair  may  have 
been  quite  considerable.  The  plaintiff  states  that  for  the  first  two 
years  following  the  imposition  of  the  taxes  he  offered  to  pay  the 
town  the  taxes  chargeable  against  his  lands,  with  the  exception 
, of  the  local  improvement  tax,  and  that  the  tax  collector  refused  to 
accept  the  same,  but  that  later  the  money  was  accepted.  The 
plaintiff  then  says  that  later,  namely,  on  or  about  the  13th  April, 

1926,  he  required  a loan  on  his  property,  and  that  the  solicitor 
for  the  mortgagee  insisted  upon  the  taxes  being  paid  before  per- 
mitting the  loan  to  go  through,  and  the  plaintiff  says  he  paid  the 
taxes  under  protest.” 

His  evidence  in  that  respect  is  as  follows 

Now  then  you  say  you  paid  at  one  time  all  of  these  three 
payments  that  you  are  now  trying  to  get  back?  A.  Yes. 

“Q.  How  did  you  come  to  pay  the  taxes  then,  having  refused 
to  pay  them  before  ? A.  I was  forced  to  pay  them,  wanted  to  get 
a little  money  on  the  place.  I was  getting  the  money  from  Mr. 

Johnston.  The  Crown  Attorney  was  doing  the  business,  and  he 
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wouldn’t  pass  the  loan  unless  I paid  that,  and  I was  forced  to  pay 
it,  and  want  it  back. 

‘‘Q.  Any  conditions  at  that  time  under  which  you  paid  it? 
A.  In  what  way  do  you  mean  ? 

You  see  I can’t  ask  you,  or  put  the  -words  into  your  mouth. 
I see  on  this  Taid  under  protest,’  all  that  sort  of  thing.  A.  That’s 
how  it  was'  paid,  under  protest.” 

The  letter  forwarding  the  cheque  in  payment  contains  the  fob 
lowing  provision : — 

^‘Enclosed  you  will  please  find  cheque  of  Mr.  William  Johnston 
payable  to  Mr.  Pillsworth  and  endorsed  by  Mr.  Pillswwth  to  settle 
these  taxes.  Mr.  Pillsworth  is  paying  the  full  taxes  under  protest 
and  reserves  his  rights  to  the  return  of  the  same,  namely,  the  side- 
walk tax  and  penalty  thereon  for  1923,  1924,  and  1925.” 

I agree  with  the  finding  of  facts  by  the  trial  Judge. 

There  is  no  question  that  there  was  no  mistake  of  fact  in  this 
case,  but  the  appellant  contends  that  the  registration  in  the  office 
of  the  treasurer  of  this  claim  for  unpaid  taxes  operated  as  a form 
(jf  compulsion  other  than  legal  compulsion,  in  the  circumstances 
here  existing,  so  that  the  payment  made  by  him  is  not  a voluntary 
payment  and  the  money  may  be  recovered  back. 

The  trial  Judge,  after  reviewing  the  authorities,  was  of  opinion 
that  the  facts  did  not  disclose  such  compulsion  as  entitled  the 
})laintiff  to  a recovery  and  he  dismissed  the  action.  In  the  course 
of  his  able  judgment  he  says : “li  it  had  not  been  for  the  fact 

that  the  plaintiff  desired  to  secure  a loan  on  his  land,  and  in  order 
to  do  so  w^as  compelled  to  have  the  charge  of  these  taxes  removed, 
it  is  not  at  all  likely  that  he  would  have  paid  the  taxes.  His 
remedy  at  the  time  was  to  take  proceedings  to  have  this'  charge 
removed  from  his  lands,  but,  instead  of  doing  that,  he  simply 
authorised  the  solicitor  who  was  putting  through  the  loan  to  pay 
the  tax,  and  in  doing  so  to  give  notice  that  he  was  paying  the  same 
under  protest.  There  is  no  evidence  and  it  is  not  a fact  that  the 
lands  of  the  plaintiff  at  the  time  of  this  payment  were  about  to  be 
sold  or  any  proceedings  in  that  direction  taken  by  the  defendants. 
To  my  mind,  the  circumstances  of  this  payment  were  not  such 
as  to  come  within  the  authorities;  and  one  could  not  find  that 
payment  was  made  by  the  plaintiff  under  threats,  duress,  or  com- 
pulsion.” 

Out  of  respect  for  the  able  arguments  which  were  adduced  be- 
fore us,  I have  examined  all  the  cases  which  were  cited,  most  of 
them  being  of  a very  ancient  date  and  extending  back  as  far  as 
1797. 
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A consideration  of  the  more  modern  authorities  indicates  to  me  App.  Div. 
that  the  strict  rules  of  the  earlier  cases  have  been  substantially  1930. 
modified  by  these  more  recent  decisions.  Pill^^rtti 

In  Maskell  v.  Horner,  [1915]  3 K.B.  106,  the  law  up  to  that  v. 
date  was  elaborately  considered  by  a Court  consisting  of  Lord 

Reading,  Buckley,  L.J.,  and  Pickford,  L.J.  The  plaintiff  sued  to  

recover  back  tolls  which  had  been  paid  by  him  as  a dealer  in  pro- 
duce  in  the  vicinity  of  Spitalfields  Market.  By  a decision  of  the 
Court  of  Chancery  in  1913  it  was  determined  that  these  tolls 
had  been  unlawfully  demanded,  and  thereupon  the  plaintiff  brought 
his  action  for  money  had  and  received,  to  recover  the  tolls  so 
paid,  claiming  that  he  paid  them  (1)  under  a mistake  of  fact 
and  (2)  not  voluntarily  but  under  the  pressure  of  seizure  or 
threatened  seizure  of  his  goods.  The  action  was  dismissed  by 
Rowlatt,  J.,  before  whom  it  came  for  trial;  on  appeal  to  the  Court 
of  Appeal  it  was  held  that  the  tolls  were  not  paid  under  any 
mistake  of  fact,  but,  reversing  the  decision  of  Rowlatt,  J.,  on  the 
second  point,  that  the  circumstances  of  the  payments  and  the 
conduct  of  the  plaintiff  throughout  the  period  of  years  shewed 
that  he  only  paid  to  avoid  seizure  of  his  goods  and  never  made 
the  payments  voluntarily,  or  intended  to  give  up  his  right  to  the 
sums  paid  or  close  the  transaction,  and  that  he  was  entitled  to 
recover  under  the  second  head  of  the  claim  the  sums  paid  during 
the  6 years  immediately  preceding  the  action,  the  earlier  payments 
being  barred  by  the  Statute  of  Limitations. 

In  the  course  of  his  judgment,  at  p.  118,  Lord  Reading  says: — 

‘Tf  a person  with  knowledge  of  the  facts  pays  money,  which 
he  is  not  in  law  bound  to  pay,  and  in  circumstances  implying 
that  he  is  paying  it  voluntarily  to  close  the  transaction,  he  cannot 
recover  it.  Such  a payment  is  in  law  like  a gift,  and  the  trans- 
action cannot  be  reopened.  If  a person  pays  money,  which  he  is 
not  bound  to  pay,  under  the  compulsion  of  urgent  and  pressing 
necessity  or  of  seizure,  actual  or  threatened,  of  his  goods  he  can 
recover  it  as  money  had  and  received.  The  money  is  paid  not 
under  duress  in  the  strict  sense  of  the  term,  as  that  implies  duress 
of  person,  hut  under  the  pressure  of  seizure  or  detention  of  goods 
which  is  analogous'  to  that  of  duress.  Payment  under  such  pres- 
sure establishes  that  the  payment  is  not  made  voluntarily  to  close 
the  transaction  (per  Lord  Abinger,  C.B.,  and  per  Parke,  B.,  in 
Ailee  v.  Backhouse  (1838),  3 M.  & W.  633,  646,  650).  The 
payment  is  made  for  the  purpose  of  averting  a threatened  evil 
and  is  made  not  with  the  intention  of  giving  up  a right  but  imd^r 
immediate  necessity  and  with  the  intention  of  preserving  the  right 
to  dispute  the  legality  of  the  demand  (per  Tindal,  C.J.,  in  Valpy 
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V.  Manley  (1845),  1 C.B.  594,  602,  603).  There  are  nniperous 
instances  in  the  books  of  successful  claims  in  this  form  ol'  action 
to  recover  money  paid  to  relieve  goods  from  seizure.  Other 
familiar  instances  are  cases  such  as  Parker  v.  Great  ester n Rail- 
way Co.  (1844),  7 Man.  & G.  253,  where  the  money  was  paid  to 
the  railway,  company  under  protest  in  order  to  induce  lliem  to 
carry  goods  which  they  were  refusing  to  carry  except  at  rates 
in  excess  of  those  they  were  legally  entitled  ,to  demand.  These 
payments  were  made  throughout  a period  of  twelve  months,  always 
accompanied  by  the  assertion  that  they  were  made  under  protest, 
and  it  was  held  that  the  plaintiffs  were  entitled  to  recover  the 
excess  payments  as  money  had  and  received,  on  the  ground  that 
the  payments  were  made  under  the  compulsion  of  urgent  and 
pressing  necessity.  That  case  Avas  approved  in  Great  Western 
Railway  Co.  v.  Sutton  (1869),  L.R.  4 H.L.  226,  249,  when  the 
judges  were  summoned  to  the  House  of  Lords  to  give  their  opinion. 
Willes,  J.,  in  stating  his  vieAv  of  the  laAv,  said:  ‘When  a man 
pays  more  than  he  is  bound  to  do  by  law  for  the  performance  of  a 
duty  which  the  law  says  is  owed  to  him  for  nothing,  or  for  less 
than  he  has  paid,  there  is  a compulsion  or  concussion  in  respect 
of  Avhich  he  is  entitled  to  recover  the  excess  by  condictio  indehiti, 
or  action  for  money  had  and  received.  This  is  every  day’s  practice 
as  to  excess  freight.’  That  is  a clear  and  accurate  statement  in 
accordance  with  the  views  expressed  by  Blackburn,  J.,  in  the  same 
case  and  adopted  by  the  House  of  Lords.” 

In  the  case  of  Campbell  v.  Halverson  (1919),  49  D.L.R.  463, 
the  Court  of  Appeal  of  Saskatchewan  considered  this  question. 
In  that  case  the  action  was  brought  by  the  plaintiff*  to  recover 
back  a sum  of  $1,000  paid  by  him  to  a pound-keeper  under  protest 
in  order  to  gain  possession  of  his  'animals,  which  sum  had  been 
subsequently  paid  over  by  the  pound-keeper  to  the  defendant,  on 
whose  lands  it  Avas  alleged  the  damage  had  been  done  by  the 
plaintiff’s  horses.  The  trial  Judge  found  that  the  damage  done 
amounted  to  only  $50,  and  gave  judgment  for  the  plaintiff  for 
the  excess,  $950,  and  the  defendant  appealed.  The  appeal  Avas 
heard  by  Haultain,  C.J.,  Newlands,  J.A.,  and  Lamont,  J.A.  (noAv 
Mr.  Justice  Lamont  of  the  Supreme  Court  of  Canada).  The  cases 
are  reviewed  at  length  and  the  modification  of  the  earlier  law 
to  which  I have  already  referred  is  pointed  out  in  the  judgment 
of  Lamont,  J.A.  The  case  of  Mask  ell  v.  Horner,  above  referred 
to,  was  discussed  and  followed,  and  the  appeal  was  dismissed  Avith 
costs. 

In  1921  the  question  came  before  the  Court  of  Appeal  for 
Manitoba,  consisting  of  Perdue,  C.J.,  Cameron,  Fullerton,  and 
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Dennistomi^  JJ.A.^  in  Pople  v.  Town  of  Dauphin,  31  Man.  R.  App.  Div. 
125,  60  D.L.R.  30.  The  head-note  in  60  D.L.R.  is  as  follows: — ^930 

^^A  tax  paid  under  protest  to  a town  municipality  by  an  

importer  of  mules,  as  a result  of  a notice  served  on  him  by  the 

Bailiff  of  the  town,  and  a threat  to  seize  the  animals  if  the  tax  Town  of 

is  not  paid,  the  arrangements  for  the  sale  having  been  completed 

at  the  time  the  notice  was  served,  is  not  paid  voluntarily  and  Masten,  J.A. 

may  be  recovered  back  upon  the  Court  deciding  that  the  by-law 

under  which  it  was  collected  did  not  apply  to  mules  but  only  to 

horses.^’ 

The  principal  judgment  is  written  by  Cameron,  who 

agrees  with  the  rule  stated  in  Halsbury’s  Laws  of  England, 
vol.  7,  para.  973,  'That  there  may  be  practical  as  well  as  actual 
legal  compulsion.’^  At  p.  32  he  said : "The  above  observation  that 
there  may  be  'practical’  as  well  as  'actual  legal  compulsion’  is 
based  on  the  judgment  of  Channell,  J.,  in  North  v.  WaUhamsto-w 
(1898),  67  L.J.Q.B.  972,  at  p.  974,  where  he  points  out  that 
where  there  is  the  necessity  of  a party  acting  at  once,  'less  must 
be  considered  to  amount  to  such  compulsion  as  to  prevent  a man 
from  being  a mere  volunteer  than  would  be  considered  so  to  do 
in  other  cases.’  ” He  deals  with  the  subject  at  some  length,  and 
says  further,  at  pp.  975  and  976:  "So  that  it  is  not  actual,  or 
complete,  or  irresistible  compulsion,  as  I may  call  it,  which  is 
necessary  to  bring  the  case  within  this  doctrine.”  He  then  pro- 
ceeds to  discuss  the  Ontario  case  of  Cnshen  v.  City  of  IlamiUon, 

4 O.L.R.  265,  and  distinguishes  it,  holding  that,  upon  the  facts  of 
the  case  under  his  consideration,  there  was  such  compulsion  as  to 
prevent  the  Court  from  considering  the  plaintiff  to  be  a mere 
volunteer  when  he  made  the  payments. 

, In  the  present  case  the  pressing  necessity  of  making  the  loan 
is  not  especially  emphasised  in  the  evidence  for  the  plaintiff,  but 
it  is  plain  that  the  plaintiff  was  in  immediate  need  of  the  mortgage 
loan  and  could  not  have  secured  it  for  a year  or  more  if  he  had 
been  compelled  to  bring  an  action  in  the  Supreme  Court  to  have 
the  registration  in  the  treasurer’s  office  of  these  taxes  declared  a 
cloud  on  his  title.  That  seems  to  me  to  be  such  compulsion  as 
prevents  the  payment  made  by  him  when  made  under  protest 
from  operating  as  a voluntary  payment.  Undoubtedly  the  case 
is  very  close  to  the  border-line,  but  upon  the  best  opinion  that 
I have  been  able  to  form,  after  careful  consideration  of  the 
authorities,  I think  that  the  appeal  should  be  allowed  and  judg- 
ment entered  for  the  plaintiff  as  prayed  with  costs. 

Appeal  allowed. 

37 60 O.L.R. 
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1930.  Downey  v.  Hyslop. 

May  23. 

Negligence — Motor’-vehicles  upon  Highivay — Collision  at  Intersection  of 
Streets  in  Town — Right  of  Way — Highioay  Traffic  Act,  secs.  35, 
66 — Operator's  Licence — Effect  of  Driver  not  Having — Statutory 
Provision  as  to  Crossing  ''Through  Highioay" — Effect  of — Findings 
of  Trial  Judge — Evidence — Both  Drivers  at  Fault — Degrees  of 
Blame — Apportionment  of  Damages. 

B.-street,  running  north  and  south,  is  a main  thoroughfare  in  a town, 
and  is  a “through  street”  within  the  meaning  of  the  Highway 
Traffic  Act,  R.S.O.  1927,  ch.  251.  D.-street,  running  east  and  west, 
crosses  B.-street  at  right  angles.  The  plaintiff,  driving  his  motor- 
car easterly  on  D.-street,  approached  the  intersection  from  the 
west.  The  defendant,  driving  his  car  southerly  on  B.-street, 
approached  the  intersection  from  the  north.  The  plaintiff  saw  the 
defendant’s  car  when  it  was  about  225  feet  awc^y,  but  the  defendant 
did  not  see  the  plaintiff’s  car  till  it  was  only  25  feet  from  him. 
The  plaintiff,  before  attempting  to  enter  B.-street,  stopped  his  car 
at  the  west  limit  of  that  street  as  required  by  law.  He  looked  to 
the  right  and  to  the  left  and  saw  two  motor-cars  approaching  along 
B.-street  on  each  side  of  him,  the  defendant’s  car  being  the  nearer 
of  the  two,  but  about  225  feet  awcty.  Judging  that  he  had  time 
to  cross  the  west  half  of  B.-street  and  turn  north  upon  it,  he  started 
his  car  across  B.-street,  and  was  about  half  way  across  the  centre 
line  of  B.-street,  when  his  car  was  struck  by  the  defendant’s  car. 
He  was  injured  and  his  car  damaged.  He  was  not  the  holder  of 
an  operator’s  licence,  as  required  by  sec.  66(1)  of  the  Act:  — 

Held,  that  by  sec.  66  the  result  of  driving  without  a licence  is  liability 
to  a fine;  the  unlicensed  driver  does  not  become  an  outlaw  upon 
the  highway;  and  the  fact  that  the  plaintiff  had  no  licence  was 
irrelevant  to  this  action. 

When  the  driver  of  a motor-vehicle,  before  entering  or  crossing  a 
“through  highway,’"  brings  the  vehicle  to  a full  stop,  as  required  by 
sec.  35(2)  of  the  Act,  he  has  fulfilled  completely  the  requirements 
of  the  statute;  after  that,  he  owes  to  others  using  the  highway 
the  common  law  duty  of  exercising  due  care  not  to  injure  another 
at  the  intersection — no  more  and  no  less. 

In  this  case,  tho  plaintiff’s  rights  under  sec.  35(1)  were  neither  abol- 
ished nor  modified  in  consequence  of  B.-street  being  designated  a 
“through”  street;  cars  on  the  right  coming  towards  the  intersection 
had  as  against  the  plaintiff  the  right  of  way;  over  cars  coming  on 
his  left  he  had  the  right  of  way. 

Upon  conflicting  evidence,  held,  having  regard  to  the  findings  of  fact 
of  the  trial  Judge,  that  the  collision  occurred  in  consequence  of 
the  combined  negligence  of  both  parties;  and,  the  blame  being 
apportioned  one-third  to  the  plaintiff  and  two-thirds  to  the  defendant, 
the  judgment  of  the  trial  Judge  dismissing  the  action  was  reversed, 
and  judgment  was  directed  to  be  entered  for  the  plaintiff  for  two- 
thirds  of  the  damages  assessed  for  his  loss  and  injury. 

An  appeal  by  the  plaintiff  from  the  judgment  of  the  County 
Court  of  the  County  of  Carleton  dismissing  an  action  to  recover 
damages  for  personal  injuries  sustained  by  the  plaintiff  and  injury 
to  his  motor-vehicle  in  a collision  upon  a highway  with  the  motor- 
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vehicle  of  the  defendant,  by  reason,  as  the  plaintiff  alleged,  of  the 
negligence  of  the  defendant. 

May  5 and  6.  The  appeal  was  heard  by  Latchford,  C.J., 
Hasten,  Orde,  and  Fisher,  JJ.A. 

T.  N.  Phelan,  K.C.,  and  E.  A.  Richardson,  for  the  appellant, 
argued  that  he  was  not  guilty  of  any  negligence  which  caused  or 
contributed  to  the  accident.  The  cause  of  the  collision  was  the 
negligence  of  the  defendant  in  driving  at  an  excessive  speed,  fail- 
ing to  keep  a proper  lookout,  approaching  an  intersecting  street 
without  having  his  car  under  proper  control,  and  in  failing  to  give 
due  consideration  to  the  rights  of  the  appellant,  who  was  approach- 
ing an  intersection,  and  who  was  on  the  defendanPs  right  hand 
side,  and  consequently  had  the  right  of  way.  The  learned  Judge 
erred  in  his  conclusion  of  law  that,  after  the  appellant  had  stopped 
before  entering  a through  street,  all  the  duty  and  responsibility 
of  taking  care  rested  upon  him:  Leckie  v.  Fee  and  Curtis  (1930), 
38  O.W.N.  81.  The  fact  that  the  appellant  did  not  possess  a 
chauffeur’s  licence  was  irrelevant.  The  appellant,  by  coming  to 
a full  stop,  which  he  did  before  attempting  to  cross  Beckwith- 
street,  did  all  that  he  was  required  to  do  under  the  Highway 
Traffic  Act,  sec.  35,  subsec.  2. 

J.  A.  Hope,  K.C.,  for  the  defendant,  respondent,  contended  that 
the  lack  of  a driver’s  licence  was  presumptive  evidence  of  negligence 
on  the  appellant’s  part:  Yorke  v.  Continental  Casualty  Co.  of  Can- 
ada (1929),  64  O.L.R.  109.  The  respondent,  being  on  a through 
highway,  had  the  right  of  way  over  any  one  entering  such  a highway 
from  a side  street.  The  evidence  shewed  that  the  appellant  stalled 
on  the  intersection.  It  was  through  his  negligence  that  the  ac- 
cident occurred:  Johnston  v.  Seagram  (1930),  38  O.W.N.  64;  Bar- 
ron’s Canadian  Law  of  Motor- Vehicles,  p.  444;  Huddy  on  Auto- 
mobiles, 5th  ed.,  p.  723;  Watt  v.  Reid,  [1930]  2 D.L.R.  215. 

May  23.  The  judgment  of  the  Court  was  read  by  Hasten, 
J.A. : — Appeal  by  the  plaintiff  from  a judgment  of  his  Honour 
Judge  Scott,  sitting  in  the  County  Court  of  the  County  of  Lanark, 
dated  the  19th  December,  192J,  dismissing  an  action  for  damages 
to  the  plaintiff  and  to  his  automobile  when  struck  by  the  defend- 
ant’s automobile. 

The  appeal  relates  to  a motor-accident  which  occurred  about  9 
o’clock  p.m.  on  the  10th  September,  1929,  in  the  town  of  Smith’s 
Falls.  The  scene  of  the  collision  was  at  the  intersection  of  David- 
son and  Beckwith-streets.  Beckwith-street,  formerly  BrockvilL- 
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street^  is  a main  thoroughfare  of  Smithes  Falls,  running  north  and 
south,  and  is  a ^Through  street^^  within  the  meaning  of  the  High- 
way Traffic  Act.  Davidson-street  runs  east  and  west,  crossing 
Beckwith  at  right  angles.  On  the  occasion  in  question  the  plaintiff, 
accompanied  by  his  wife,  while  driving  easterly  on  Davidson-street, 
approached  the  intersection  from  the  west.  The  defendant,  driving 
southerly  on  Beckwith-street,  approached  the  intersection  from  the 
north.  He  was  accompanied  by  two  young  ladies,  all  sitting  in 
the  driver’s  seat.  The  intersection  is  well  lighted.  The  night  was 
clear  and  visibility  good.  The  plaintiff  saw  the  defendant’s  car 
at  a distance  of  about  225  feet  away,  but  the  defendant  did  not 
see  the  plaintiff’s  car  till  he  was  only  25  feet  away  from  him.  The 
plaintiff,  before  attempting  to  enter  Beckwith-street,  stopped  his 
car  at  the  west  limit  of  that  street,  as  required  by  law  and  by  a 
stop-sign  established  by  authority  on  Davidson-street,  6 feet  west 
of  Beckwith.  He  looked  to  the  right  and  to  the  left  and  saw  two 
motor-cars  approaching  along  Beckwith-street  on  each  side  of  him, 
the  defendant’s  car  being  the  nearer  of  the  two,  but  at  about 
that  time  about  225  or  230  feet  away.  Thereupon  he  judged  that 
be  had  time  to  cross  the  west  half  of  Beckwith  and  turn  north 
on  that  street.  He  started  his  car  across  Beckwith-street  and  was 
struck  by  the  defendant’s  car  when  his  (the  plaintiff’s)  car  was 
about  half  way  across  the  centre  line  of  Beckwith-street.  His  car 
was  damaged  to  the  extent  of  $400  and  he  suffered  serious  personal 
injury.  He  sues  for  $500.  The  trial  Judge  dismissed  the  action. 
In  the  beginning  of  his  reasons  for  judgment  the  trial  Judge 
says : — 

''Section  66(1)  of  the  Highway  Traffic  Act,  R.S.O.  1927,  ch. 
251,  provides  that  'no  person  other  than  one  holding  a chauffeur’s 
licence  shall  operate  or  drive  a motor-vehicle  in  a highway  unless 
he  holds  an  operator’s  licence  issued  to  him  under  this  section.’ 
The  plaintiff  was  not,  at  the  time  of  the  occurience  in  question, 
the  holder  of  such  a licence  and  therefore,  while  perhaps  not  a 
trespasser  on  the  highway,  he  was  operating  his  car  thereon  with- 
out lawful  authority.  This  lack  of  certified  competency,  an  ab- 
solute requirement  under  the  present  law,  imposed  upon  him  the 
duty  of  observing  special  care  and  caution  and  rendered  his  posi- 
tion on  any  highway  servient  to  that  of  any  other  operator  thereon 
who  had  acquired  the  statutory  qualification.  His  presence  then, 
under  this  handicap,  upon  a highway  in  charge  of  and  in  the  act 
of  operating  a motor-vehicle,  was  an  evidence  of  presumptive  negli- 
gence.” 

And  at  a later  stage  in  his  judgment  he  says : — 
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‘^Apart  from  his  inferior  status  as  an  unlicensed  operator  upon 
an}^  highway,  he  was  in  the  subordinate  and  subservient  position  of 
any  driver  attempting  to  cross  a Through’  street.  With  regard  to 
the  plaintiff  the  defendant  was  in  a dominant  position.  Being 
on  a Through  highway/  he  had  the  right  of  way  over  any  one 
entering  such  highway,  from  side-roads  and  from  either  direction. 
According  to  the  evidence,  the  plaintiff  was  at  the  stop-sign  on 
Davidson-street  when  the  defendant  passed  the  arc-light  in  the 
centre  of  the  block,  and  there  was  no  reason  why  the  former’s  car 
could  not  then  be  seen.  The  defendant,  however,  insists  that  he 
did  not  see  the  plaintiff  until  the  latter  had  emerged  from  David- 
son-street, and  until  his  car  had  got  within  20  feet  of  it.” 

Again  he  observes : 
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^^Now,  according  to  Judge  Barron  in  his  work  on  Motor- Vehicles 
at  p.  444,  There  is  no  statutory  duty  cast  upon  the  driver  on  the 
Through  highway’  to  guard  against  drivers  entering  such  Through 
highway,’  from  one  side  or  the  other ; but  . . . they  have  the 

right  to  assume  that  the  latter  will  observe  the  law.’  The  meaning  is 
that  the  two  drivers  concerned  do  not  enjoy  equal  rights  at  such 
points,  that  an  attempt  by  a driver  along  a side-street  to  cross 
a Through  highway’  must  be  at  his  own  risk  and  that  his  move- 
ments must  be  such  as  will  ensure  safety.” 

In  these  observations  I think  the  trial  Judge  was  in  error. 
Eirst,  with  regard  to  the  question  of  licence,  the  statutory  pro- 
vision is  sec.  66  of  the  Highway  Traffic  Act,  and  by  it  the  result 
of  driving  without  a licence  is  liability  to  imposition  of  a fine.  The 
driver  without  a licence  does  not  become  an  outlaw  upon  the  high- 
way, and  the  want  of  a licence  is  irrelevant  to  this  action  unless  it 
is  established  that  the  absence  of  the  licence  contributed  to  the 
accident,  which  seems  to  me  absurd. 

With  regard  to  the  second  point,  namely,  the  relative  rights 
and  precedence  of  drivers  at  the  intersection  of  a cross-road  with 
a “through”  street,  the  provision  of  the  Highway  Traffic  Act  is 
found  in  sec.  35,  subsec.  2,  and  reads  as  follows : — 

“The  operator  or  driver  of  every  vehicle  shall  immediately  be- 
fore entering  or  crossing  a through  highway  bring  the  vehicle  to 
a full  stop.” 

When  he  comes  to  a full  stop  he  has  fulfilled  completely  the 
requirements  of  the  statute.  After  that  he  owes  to  others  using 
the  King’s  highway  the  common  law  duty  of  exercising  due  care 
not  to  injure  another  at  the  intersection,  no  more,  no  less;  and, 
moreover,  the  plaintiff’s  rights  in  this  case  under  sec.  35,  subsec.  I 
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remain  in  my  opinion  nnaffected.  The  plaintiff,  in  entering  upcu 
Beckwith-street  and  securing  a place  in  the  line  of  travel  in  that 
^ffhrough^’  street,  was  bound  to  exercise  due  care  not  to  come  into 
collision  with  others  lawfully  using  that  highway,  but  his  rights 
and  obligations  under  sec.  35(1)  of  the  Act  are  neither  abolished 
Lor  modified  in  consequence  of  Beckwith-street  being  designated 
as  a ^ffhrough’’  street.  Cars  on  the  right  coming  toward  the  inter- 
section had  as  against  the  plaintiff  the  right  of  way;  over  car.s 
coming  on  his  left  he  had  the  right  of  way.  The  view  of  the 
trial  Judge  on  these  two  points  of  law  seems  to  me  to  be  funda- 
mentally important,  and,  being  in  my  view  erroneous,  a considera- 
tion of  the  facts  in  an  aspect  entirely  new  is  necessary. 

The  evidence  regarding  the  exact  occurrences  immediately  pre- 
ceding the  collision  is  conflicting.  If,  as  alleged  by  the  plaintiff’s 
witnesses,  the  defendant  was  234  feet  away  from  the  intersection 
when  the  plaintiff  brought  his  car  to  a stop,  and  if  thereupon  the 
plaintiff  immediately  proceeded  to  enter  Beckwith-street  and  con- 
tinued at  a reasonalfie  pace  without  stopping,  the  defendant  must 
have  been  approaching  the  intersection  at  an  unwarrantable  speed, 
and  the  plaintiff  would  be  free  from  blame.  If  on  the  other  hand, 
as  suggested  by  the  respondent  (defendant),  the  plaintiff  stopped 
still  so  long  after  his  first  observation  that,  as  he  entered  the  paved 
via  trita  of  Beckwith-street,  the  defendant  was  only  75  feet  away, 
and  if,  as  also  suggested,  he  then  stalled  his  motor-car  in  the 
middle  of  the  highway,  blame  would  seem  to  rest  in  some  degree 
at  least  on  him,  though  even  then,  if  the  defendant  had  had  his  car 
under  proper  control  and  his  wits  about  him,  there  was  room  for 
him  to  swerve  to  the  right  into  Davidson-street,  but  by  an  error 
of  judgment  he  swung  to  the  left  and  so  collided  with  the  plain- 
tiff. 

Considering  on  the  one  hand  the  findings  of  fact  by  the  trial 
Judge  so  far  as  they  implicate  the  plaintiff,  which  on  the  con- 
flicting evidence  I do  not  think  we  can  reverse,  and.  considering  on 
the  other  hand  the  evidence  of  negligence  on  the  part  of  the  de- 
fendant, including  his  own  admission  that  he  paid  no  attention  tO' 
approaching  traffic  from  the  right  or  left,  and  that  his  vision  was 
concentrated  on  the  line  of  traffic  ahead  until  this  line  was  ob- 
structed by  the  plaintiff  at  a distance  of  25  feet  away,  I think  we 
are  led  to  the  conclusion  that  the  collision  occurred  in  consequence 
of  the  combined  negligence  of  both  parties;  and,  speaking  for 
myself,  I would  apportion  the  negligence  one-third  against  the- 
plaintiff  and  two-thirds  against  the  defendant. 
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I think  it  is  iiimeeessary  to  send  tlie  case  back  for  a new  trial 
to  assess  the  damages — $500  is  all  that  is  claimed,  and  the  evidence 
fully  jiistilies  that  amount. 

The  appeal  should  be  allowed  and  judgment  entered  for  the 
plaintiff  for  $333.33,  with  costs  of  the  appeal  and  of  the  action. 

Appeal  allowed. 


[IN  CHAMBERS.] 

Duchman  V.  Oakland  Dairy  Co.  Ltd. 

Costs — Taxation — Interpretation  of  Order  of  Appellate  Court — Joinder 
of  Plaintiffs — Rule  66 — General  Principles  of  Taxation — Poioer  of 
Court — ''Otherivise  Order' — Appo7'tionment  of  Costs  Left  to  Taxing 
Officer. 

D.,  the  owner  of  land  adjacent  to  the  defendants’  dairy,  and  five  of 
his  neighbours,  joined  in  an  action  in  the  Supreme  Court  of  Ontario 
for  an  injunction  restraining  the  defendants  from  operating  their 
dairy  in  a manner  alleged  to  constitute  a nuisance,  and  for  sub- 
stantial damages.  By  the  decision  of  the  trial  Judge  damages  were 
awarded  but  an  injunction  was  refused.  Upon  appeal  to  a Divisional 
Court,  63  O.L.R.  Ill,  an  injunction  was  awarded  in  favour  of  the 
plaintiff  D.  and  he  was  awarded  $400  damages.  Two  of  the  other 
plaintiffs  were  awarded  $50  damages,  the  fourth  $40,  and  the  claims 
of  the  other  two  were  dismissed.  The  Divisional  Court  ordered 
the  defendants  to  pay  D.’s  costs  of  the  action  and  the  two  un- 
successful plaintiffs  to  pay  to  the  defendants  their  costs  of  the  action. 
As  between  the  three  plaintiffs  who  recovered  nominal  damages 
and  the  defendants  there  was  no  order  as  to  costs.  D.  was  allowed 
his  costs  of  the  appeal  against  the  defendants  and  the  defendants 
their  costs  of  the  appeal  as  against  the  five  unsuccessful  plaintiffs. 
The  apportionment  of  costs  was  left  to  be  worked  out  by  the 
taxing  oflicer,  who  ruled  that  the  award  of  costs  to  D.  gave  to  him 
all  the  general  costs  of  the  action  upon  the  Supreme  Court  scale, 
and  that  the  defendants  were  entitled  to  tax  against  the  two  plain- 
tiffs (L.  and  A.)  whose  costs  they  had  been  ordered  to  pay  only 
the  costs  occasioned  by  the  joining  of  these  plaintiffs:  — 

Held,  upon  appeal,  that  the  action  was  properly  brought  in  the  Supreme 
Court,  and  should  not  have  been  brought  in  a County  Court,  regard 
being  had  to  the  relief  actually  awarded:  the  subject-matter  of  the 
litigation  transcended  the  County  Court  jurisdiction,  and  the  title 
to  an  easement  was  in  question;  the  injunction  was  not  a mere 
incident  to  that  which  was  sought,  but  was  the  real  subject-matter 
of  the  litigation,  while  the  damages  awarded  were  merely  incidental. 

Dominion  Loose  Leaf  Co.  Ltd.  v.  Manuel  (1925),  57  O.L.R.  84,  fol- 
lowed. 

Held,  also,  that  the  taxing  officer  was  right  in  his  ruling;  and  that, 
unless  the  Court  awarding  costs  thinks  it  just  to  depart  from  well- 
settled  principles  of  general  application  and  to  “otherwise  order,” 
the  rule  laid  down  in  Gort  v.  Roioney  (1886),  17  Q.B.D.  625,  should 
be  followed  in  the  taxing  office. 

Goi't  v.  Roicney,  though  it  has  been  adversely  criticised,  was  not  over- 
ruled by  Terry  v.  Gould  (1924),  69  Sol.  J.  212. 
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The  different  way  in  which  costs  awarded  to  a-  successful  plaintiff 
and  costs  awarded  to  a successful  defendant  have  been  dealt  with 
by  the  Courts,  pointed  out. 

In  many  cases  there  is  a special  reference  to  the  taxing  officer  to 
inquire  whether  there  is  a specific  bargain  between  the  client  and 
the  solicitor  governing  the  situation;  and,  semhle,  the  taxing  officer 
may,  without  a special  reference,  inquire  and  act  accordingly. 
Review  of  the  authorities. 

In  re  Colquhoun  (1854),  5 DeG.  M.  & G.  35,  specially  referred  to. 
Rule  66,  as  to  the  joinder  of  plaintiffs,  considered. 

An  appeal  by  the  defendants  from  a certificate  of  the  taxing 
officer,  npon  the  taxation  of  costs,  determining,  before  actnal  taxa- 
tion, the  principle  by  which  the  taxation  should  be  governed. 

May  6,  1930.  The  appeal  was  heard  by  Middleton,  J.A.,  in 
Chambers. 

R.  L.  Kelloclc,  for  the  defendants. 

R.  T.  Harding,  K.C.,  for  the  plaintiffs. 

May  26.  Middleton,  J.A.  : — Solomon  Duchman,  the  owner 
of  a parcel  of  land  adjacent  to  the  defendants’  dairy,  and  five  of 
his  neighbours,  joined  in  an  action  claiming  an  injunction  re- 
straining the  defendants  from  operating  their  business  in  a manner 
alleged  to  constitute  a nuisance,  and  claiming  substantial  damages. 
The  claim  for  damages  was  in  the  end  found  to  be  grossly  exag- 
gerated, and  by  the  decision  of  the  trial  Judge  damages  were 
awarded,  but  an  injunction  was  refused.  Upon  appeal  to  a Divi- 
sional Court  {Duchman  v.  Oakland  Dairy  Co.  Ltd.  (1928),  63 
O.L.R.  111),  an  injunction  was  awarded  in  favour  of  the  plaintiff 
Duchman  and  he  was  further  awarded  $400  damages.  Two  of 
the  other  plaintiffs,  husband  and  wife,  were  given  $50,  the  fourth 
plaintiff  was  given  $40,  and  the  claims  of  the  remaining  two 
plaintiffs  were  dismissed,  because  of  their  acquiescence  in  the 
establishing  of  the  dairy,  in  that  they  signed  a petition  in  favour 
of  the  granting  of  a licence. 

The  Divisional  Court  gave  to  Duchman  the  costs  of  the  action 
and  gave  to  the  defendants  their  costs  of  the  action  as  against  the 
two  unsuccessful  plaintiffs.  As  to  the  three  plaintiffs  who  re- 
covered nominal  damages,  no  costs  were  given  to  either  side.  Duch- 
man was  given  the  costs  of  the  appeal  to  the  Divisional  Court  and 
the  defendants  were  given  their  costs  of  the  appeal  as  against  the 
five  unsuccessful  plaintiffs.  As  a matter  of  substance,  substantial 
victory  was  with  the  plaintiff  Duchman,  as  the  injunction  was  a 
matter  of  very  serious  importance.  The  actual  damages  given  were 
for  injuries  sustained  up  to  the  date  of  the  hearing,  and  form  no 
index  to  the  importance  of  the  matter  actually  involved. 
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The  actual  order  of  the  Court  seems  to  have  been  a compromise 
to  enable  some  judgment  to  be  pronounced,  as  the  individual 
opinions  of  the  Judges  in  the  Divisional  Court  as  to  the  ground 
upon  which  relief  should  be  awarded  and  as  to  the  disposition  of 
costs  Avere  hopelessly  irreconcilable,  while  there  was  substantial 
unanimity  as  to  the  main  matters  in  dispute. 

One  can  only  regret  that  the  apportionment  of  costs  Avas  left 
to  be  Avorked  out  in  the  taxing  office,  as,  no  matter  what  the  result 
may  be  there,  it  is  probable  that  substantial  justice  will  not  in  the 
eud  l)e  done. 

Two  radically  different  vieAvs  were  put  forAvard  in  the  taxing 
office  as  to  the  actual  operation  of  the  judgment  of  the  Court. 
The  contention  of  the  plaintiff  Duchman,  which  Avas  adopted  by 
the  learned  taxing  officer,  is  that  the  award  of  costs  to  that  plain- 
tiff gives  to  him  all  the  general  costs  of  the  action  upon  the  Sup- 
reme Court  scale,  and  that  the  defendants  are  only  entitled  to  tax 
as  against  the  two  plaintiffs  against  whom  costs  have  been  awarded 
the  costs  occasioned  by  the  joining  of  these  plaintiffs,  the  taxing 
officer  being  of  opinion  that  the  decision  in  the  case  of  Gort  v. 
Bowney  (1886),  17  Q.B.D.  625,  governs. 

The  contention  of  the  defendants  is  that,  Avhatever  costs  Duch- 
man is  entitled  to  tax,  they  must  be  allowed  him  on  the  County 
Court  scale  AAuth  a set-off  under  Rule  649;  and  that  Duchman  is 
not  entitled  to  tax  all  the  general  costs  of  the  action  but  only 
some  proportion  thereof,  presumably  one-sixth,  because  there  were 
six  parties  plaintiff  joining  in  the  litigation;  and,  thirdly,  that 
the  defendants  are  entitled  to  tax  against  the  plaintiffs  LaboAvitz 
and  Applebaum  their  general  costs  of  the  action,  or  some  aliquot 
part  thereof. 

I am  quite  satisfied  that  this  action  should  not  have  been 
broi^ht  in  the  County  Court,  regard  being  had  to  the  relief 
actually  aAvarded.  The  case  is,  I think,  governed  by  Dominion 
Loose  Leaf  Co.  Ltd.  v.  Manuel  (1925),  57  O.L.R.  84.  The  sub- 
ject-matter of  the  litigation  greatly  transcended  the  Dounty  Court 
jurisdiction,  and  furthermore  the  title  to  an  easement  was  in  ques- 
tion. The  injunction  was  by  no  means  a mere  incident  to  that 
Avhich  Avas  sought  but  was  the  real  subject-matter  of  the  litigation. 
The  damages  aAvarded  AA^ere  a mere  incidental  factor. 

Upon  the  argument  of  the  appeal,  the  binding  effect  of  the 
decision  in  Gort  v.  Rowney,  relied  upon  by  the  taxing  officer,  was 
strenuously  attacked,  and  I am  called  upon  to  consider  Avhether 
it  can  noAv  be  regarded  as  a governing  authority. 
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Before  the  aineiidmeut  of  the  rule  following  the  decision  of  the 
House  of  Lords  in  Smurthivaite  v.  Hannay,  [1894]  A.C.  494,  the 
plaintilfs  joining  were  required  to  be  all  interested  in  the  subject- 
matter  of  the  action,  and,  consequently,  little  hardship  was  imposed 
upon  the  defendant  by  the  joining  of  additional  parties  plaintiff. 
This  led  to  the  rule  as  to  costs  now  crystallized  and  found  in  the 
last  part  of  Rule  66,  dealing  with  the  joinder  of  plaintiffs.  This 
provides  that,  where  plaintiffs  are  joined,  the  defendant,  though 
unsuccessful,  shall  be  entitled  to  his  costs  occasioned  by  joining 
any  person  who  is  not  found  entitled  to  relief,  unless  the  Court 
otherwise  orders.  Now  that  plaintiff's  are  given  such  a wide  right 
to  join  in  the  one  action,  it  may  well  be  that  the  justice  of  this 
rule  is  not  altogether  apparent,  and  that  .the  cases  in  which  the 
Court  should  otherwise  order  are  more  numerous  than  the  cases 
in  which  the  Court  should  not  interfere.  This  would  be  particu- 
larly so  in  cases  of  which  Keen  v.  Towler  (4924),  41  Times  L.R. 
86,  and  Terry  v.  Gould  (1924),  69  Sol.  J.  212,  will  serve  as 
examples.  These  are  cases  in  which  several  persons  were  injured 
in  automobile  accidents  and  joined  in  a common  suit,  one  succeeded 
and  others  failed,  and  there  is  an  element  of  fairness  in  suggesting 
that  the  costs  of  both  plaintiffs  and  defendant  should  be  divided. 

Jn  cases  such  as  the  one  in  hand,  where  the  defendants  were 
supposed  to  be  committing  a nuisance,  and  the  main  plaintiff' 
sought  to  fortify  his  position  by  having  his  neighbours  join  with 
him,  the  practice  seems  to  be  very  clearly  settled.  I would  refer 
to  the  case  of  Umfreville  v.  Johnson  (1875),  L.R.  10  Ch.  580, 
where  in  a nuisance  action  one  plaintiff  made  out  a good  case,  but 
the  second  plaintiff  failed.  The  defendant  was  there  ordered  to 
pay  the  costs  of  the  action  to  the  successful  plaintiff  and  the  costs 
occasioned  by  the  addition  of  the  unsuccessful  plaintiff  were 
ordered  to  he  deducted. 

It  must  be  borne  in  mind  that  there  has  been  from  the  earliest 
days  marked  distinction  in  the  Avay  in  which  costs  awarded  to  a 
successful  plaintiff  and  costs  awarded  to  a .successful  defendant 
have  been  dealt  with  by  the  'Courts.  The  retainer  of  a solicitor  by 
several  plaintiffs  is  a joint  and  several  retainer  and  each  plaintiff 
is  primd  facie  liable  to  the  solicitor  jointly  and  severally  for  all 
the  costs  of  the  action;  and  for  this  reason,  satisfactory  or  un- 
satisfactory, costs  awarded  to  one  plaintiff. to  secure  him  indemnity 
carry  all  the  general  costs.  In  the  case  of  defendants  the  contrary 
rule  has  always  prevailed : unless  the  retainer  otherwise  provides, 
each  of  several  defendants  employing  a common  solicitor  becomes 
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liable  to  the  solicitor  only  for  an  aliquot  portion  of  the  general 
costs,  and  so  for  his  indemnity  is  allowed  only  the  share  of  costs 
to  which  he  is  liable.  In  both  cases,  that  of  the  plaintiff  and  that 
of  the  defendant,  this  rule  is  applicable  only  where  there  is  no 
specihc  bargain  between  the  client  and  the  solicitor  governing  the 
situation ; hence  in  many  cases  there  is  a special  reference  to  the 
taxing  officer  to  inquire  into  this  question,  and  I know  no  reason 
why,  witliout  a special  reference,  the  taxing  officer  may  not  inquire 
into  the  true  situation  and  act  accordingly. 

All  this  was  discussed  at  length  in  the  report  of  the  Senior 
Taxing  Officer  adopted  by  the  Lords  Justices  and  Vice-Chancellor 
Stuart  in  hi  re  ColquJwwi  (1854),  5 DeC.  M.  & O.  35,  a de- 
cision that,  so  far  as  I know,  has  never  been  questioned  or  in  any 
way  departed  from. 

This  is  concisely  stated  in  the  judgment  in  Beaumont  v.  Senior, 
[1903]  1 K.B.  282,  thus:  ^AVhere  two  defendants  are  jointly 

represented  by  the  same  solicitor,  and  judgment  with  costs  is  given 
in  favour  of  one  defendant  and  against  the  other,  the  successful 
defendant  is,  in  the  absence  of  any  agreement  between  him  and 
his  eo'-defendant  as  to  how  their  costs  are  to  be  borne  inter  se, 
entitled  to  recover  from  the  plaintiff  half  the  costs  of  the  defence.’’ 
The  Registrar  had  based  his  decision  upon  the  decision  in  Gort  v. 
Roivney,  assuming  that  what  was  sauce  for  the  goose  was  sauce  for 
the  gander,  and  that  therefore  the  successful  defendant  is  only 
entitled  to  the  extra  costs  occasioned  by  the  addition  of  the  un- 
successful plaintiff.  This  departure  from  principle  was  promptly 
rectified. 

Elliugsen  v.  Bet  Slmndinauiske  Compani,  [1919]  2 K.B.  567, 
is  to  the  same  effect,  and  is  also  a case  of  costs  awarded  to  one  of 
several  defendants. 

Terry  v.  Gould,  supra,  reported  only  in  the  Solicitors  Journal, 
is  mainly  relied  upon  as  having  displaced  Gort  v.  Rowney.  Had 
that  been  recognised  as  the  effect  of  the  decision,  I cannot  believe 
that  the  case  would  not  have  found  its  place  in  the  regular  reports. 
It  is  true  that  there  is  adverse  criticism  of  Go7d  v.  Rowney,  but  in 
the  result  I think  it  plain  that  the  Lords  Justices  did  not  overrule 
that  decision.  Indeed  they  could  not  do  so,  because  it  was  binding 
upon  them. 

There  is  a failure  to  appreciate  the  fact  that  the  decision  in  In 
re  Colquhoun  did  not  touch  the  plaintiffs’  right  at  all,  but  was 
confined  to  the  case  of  defendants.  The  case  was  also  complicated 
by  the  fact  that  the  successful  plaintiff  was  a wife  injured  in  an 
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automobile  accident,  who  recovered  against  a negligent  defendant, 
although  her  husband  who  joined  with  her  failed  because  he  was 
also  negligent.  . The  wife  was  in  no  sense  affected  by  or  answerable 
for  her  husband^s  negligence.  The  main  contention  was  that, 
prima  jade,  the  husband  and  wife  joining  in  bringing  an  action, 
the  solicitor  would  look  to  the  husband  for  his  costs,  and  the  case 
was  referred  to  the  Taxing  Master  to  inquire  as  to  the  nature  of 
the  wife’s  obligation  to  the  solicitor.  In  the  contemporary  Weekly 
Notes  the  case  is  not  even  mentioned  in  the  notes  of  cases,  as  it 
surely  would  be  if  any  one  thought  that  Gort  v.  Rowney  was  over- 
ruled. In  the  Daily  Record  of  Business,'  [19'24]  W.N.  259,  the 
note  is,  ^'Referred  back  to  Taxing  Master.” 

It  is  plain,  however,  that  the  Court  thought  that  the  case 
depended  upon  the  special  terms  of  the  order  made  by  the  Judge, 
for  it  is  said,  “Here  the  Judge  has  given  a special  direction  and 
in  my  opinion  for  good  causes  and  I entirely  agree  with  my  Lord 
as  to  the  results  that  follow.” 

In  Keen  v.  Towler,  supra,  Lord  Darling  was  also  confronted 
with  the  situation  as  a trial  Judge,  and  he  discussed  at  some  length 
the  problem  presented  and  expressed  the  opinion  that  the  general 
rule  should  not  be  regarded  as  applicable  to  cases  joined  under  the 
modern  practice,  and  concluded  that  he,  as  trial  Judge,  undoubt- 
edly had  the  power  to  do  justice  in  the  particular  case  by  making 
a just  order.  He  says : “Even  if  I am  wrong  as  to  the  event,  1 
have,  I think,  ^good  cause’  to  ^order  otherwise,’  and  I think  that 
the  order  I propose  to  make  is  the  right  one.” 

In  the  result,  I arrive  at  the  conclusion  that  the  taxing  officer 
is  right  in  his  ruling;  and  that,  unless  the  Court  awarding  costs 
thinks  it  just  to  depart  from  well-settled  principles  of  general 
application  and  to  “otherwise  order,”  the  rule  laid  down  in  Gort 
V.  Rowney  should  be  followed  in  the  taxing  office.  In  this  case  no 
inquiry  appears  to  have  been  had,  and  perhaps  none  was  called  for, 
but  it  is  altogether  likely  that  Duchman  was  in  fact  responsible  to 
his  solicitor  for  the  entire  costs. 

The  appeal  is  therefore  dismissed  with  costs. 
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Ee  Eidlee,. 

Lunatic  — Confinement  in  Hospital  for  the  Insane  — Application  for 

Declaration  of  Lunacy  and  Appointment  of  Wife  as  Committee — 

Opposition  hy  Public  Trustee — Hospitals  for  the  Insane  Act,  secs. 

36,  37,  JfO-43,  52 — Amending  Act,  20  Geo.  Y.  ch.  66,  secs.  2,  3. 

There  is  nothing  in  the  amendments  made  in  1930  to  the  Hospitals 
for  the  Insane  Act,  R.S.O.  1927,  ch.  353,  by  20  Geo.  V.  ch.  66,  where- 
by secs.  40,  41,  42,  and  43  of  the  principal  Act  were  repealed,  and 
a new  sec.  40  substituted  therefor,  and  whereby  sec.  52  was  also 
repealed  and  a new  sec.  52  substituted,  to  indicate  that  the  juris- 
diction and  power  of  the  Court  to  make  lunacy  orders  affecting 
inmates  of  provincial  hospitals  for  the  insane  has  been  taken  away 
or  interfered  with;  and  the  Court,  upon  an  application  for  an  order 
declaring  lunacy,  will  be  governed,  not  by  any  consideration  of  the 
policy  of  the  Public  Trustee,  but  by  consideration  of  the  rights  and 
welfare  of  the  alleged  lunatic  and  those  dependent  upon  him,  having 
regard  to  the  nature  of  his  estate. 

The  Legislature  in  amending;  the  Act  had  no  intention  of  changing 
the  law  or  practice  theretofore  in  force  as  to  the  appointment  of 
committees  by  the  Court.  The  power  of  the  Court  to  appoint  a com- 
mittee under  sec.  36  of  the  Act,  upon  notice  to  the  Public  Trustee 
under  sec.  37,  is  left  untouched. 

An  application  for  a declaration  of  lunacy  in  respect  of  an  inmate 
of  a hospital  and  for  the  appointment  of  the  applicant,  the  wife  of 
the  lunatic,  as  committee  of  the  person  and  estate,  was  granted, 
notwithstanding  the  opposition  of  the  Public  Trustee,  who  contended 
that  the  Act  as  amended  vested  in  him  all  the  necessary  powers 
which  a committee  appointed  by  the  Court  could  exercise,  and 
that  the  estates  of  lunatics  could  be  better  managed  by  him  than 
under  the  supervision  of  the  Court. 

Motion  'b}''  Annie  Maud  Eidler,  wife  of  Edgar  Eupert  Eddler, 
for  an  order  declaring  that  he  is  a lunatic  and  appointing  her  the 
committee  of  his  person  and  estate. 

May  23.  The  motion  was  heard  by  Cede,  J.A.,  in  Chambers. 

W.  B.  Raymond,  K.C.,  for  the  applicant. 

K.  y.  Stratton,  for  the  Public  Trustee. 

May  29.  Cede,  J.A.  : — The  wife  of  Edgar  Eupert  Eidler  moves 
for  an  order  declaring  that  he  is  a lunatic  and  appointing  her  as 
the  committee  of  his  person  and  estate.  He  is  confined  in  an 
Ontario  hospital  established  under  the  Hospitals  for  the  Insane 
Act,  E.S.O.  1927,  ch.  353,  and  due  notice  of  the  application  was 
given  to  the  Public  Trustee,  as  required  by  sec.  37  of  that  Aot, 
as  well  as  to  the  alleged  lunatic  himself. 

Upon  the  material  filed  in  support  of  the  application,  there 
• can  be  no  doubt  of  Ridler’s  condition,  but  the  application  is 
opposed  by  the  Public  Trustee. 


1930. 
May  29. 
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This  opposition  is  based  upon  certain  amendments  to  the  above 
mentioned  Act  passed  at  the  last  session  of  the  Legislature  by  20 
Geo.  V.  ch.  66.  By  sec.  2 thereof,  secs.  40,  41,  42,  and  43  of  the 
Hospitals  for  the  Insane  Act  (which  for  convenience  I shall  refer 
to  as  the  Hospitals  Act)  are  repealed,  and  the  following  is  sub- 
stituted therefor: — 

“40.  The  Public  Trustee  as  statutory  committee  of  any  such 
patient  shall  have  and  may  exercise  all  the  rights  and  powers  with 
regard  to  the  estate  of  the  patient  that  such  patient  would  have  if 
of  full  age  and  of  sound  and  disposing  mind.’^ 

Mr.  Stratton  says  that,  in  view  of  these  amendments,  it  will 
henceforth  be  the  policy  of  the  Public  Trustee  to  oppose  all  applic- 
ations for  lunacy  orders  whenever  the  alleged  lunatic  is  an  inmate 
of  an  Ontario  hospital  for  the  insane,  upon  the  ground  that  the 
Hospitals  Act,  as  now  amended,  vests  in  the  Public  Trustee  all  the 
necessary  powders  which  a committee  appointed  by  the  Court  could 
exercise,  and  that  in  such  cases  no  appointment  of  any  other  com- 
mittee should  be  made,  unless  the  circumstances  are  very  excep- 
tional. 

I think  it  well  to  say  at  the  outset  that  the  Court  ought  not  to 
be,  and,  while  I am  exercising  the  powers  of  the  Court,  will  not  be, 
moved  or  affected  by  any  consideration  of  the  policy  of  the  Public 
Trustee,  but  will  be  governed  by  the  rights  and  welfare  of  the 
alleged  lunatic  and  of  those  dependent  upon  him,  having  regard  to 
the  nature  of  his  estate. 

It  is  to  be  observed  that  there  is  nothing  whatever  in  the 
amendments  of  last  session  to  indicate  that  the  jurisdiction  and 
power  of  the  Court  to  make  lunacy  orders  affecting  inmates  of 
provincial  asylums^  has  been  interfered  with  or  taken  away  in  the 
slightest  degree.  The  new  section  40  merely  in  one  section 
embodies,  though  in  somewhat  different  language,  the  powers  con- 
ferred upon  the  Public  Trustee  as  the  statutory  committee  by  the 
repealed  sections  40,  41,  42,  and  43,  eliminating  the  consent  of  the 
Attorney- General  to  any  lease,  sale,  mortgage  or  conveyance  of 
the  lunatic^s  property. 

But  the  power  of  the  Court  to  appoint  another  committee  under 
sec.  36,  notice  being  first  given  to  the  Public  Trustee  under  sec. 
37,  is  left  untouched  and  remains  the  same  as  before.  So  that  it 
is  quite  clear  that  the  Legislature  at  its  last  session  had  no  inten- 
tion of  changing  the  law  or  practice  theretofore  in  force  as  to  the 
appointment  of  committees  by  the  Court. 

When  the  sections  of  the  Hospitals  Act  which  are  grouped 
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under  the  heading  ‘^The  Statutory  Committee  of  Patients  in 
Asylums/'  namely,  sec.  35  ei  seq.,  even  as  amended  by  the  Act  of 
last  session,  are  examined,  it  is  reasonably  plain  that  the  Legisla- 
ture not  only  never  intended  it  to  be  the  general  rule  that  the 
Public  Trustee  should  act  as  committee,  in  lieu  of  a committee 
appointed  by  the  Court,  but  that  it  was  rather  an  exception 
intended  only  to  safeguard  the  interests  of  the  lunatic  until  the 
Court  acted,  or  perhaps  in  cases  where  the  estate  of  the  lunatic 
was  trifling  and  required  little,  if  an}g  management. 

The  suggestion  that  the  well-settled  practice  of  the  Court 
should  now  be  changed  merely  because  the  Public  Trustee  thinks 
that  the  estates  of  lunatics  in  Ontario  hospitals  can  be  better 
managed  by  his  office  than  under  the  supervision  of  the  Court,  is 
a startling  one.  If  acceded  to,  it  would  mean  that  in  the  great 
majority  of  such  cases  there  would  be  substituted  for  the  control 
of  the  Court  the  unfettered,  autocratic  control  of  an  individual, 
by  whom  decisions  could  be  made  without  the  production  of  evi- 
dence in  the  ordinary  way,  in  the  absence  of  counsel  and  without 
any  appeal.  Is  the  Court  to  lend  itself  to  the  adoption  of  any 
such  policy  ? Contrast  the  dangers  attendant  upon  the  exercise  of 
any  such  autocratic  power  with  the  safeguards  provided  by  the 
law  and  practice  upon  lunacy  applications  to  the  Court. 

When  a lunacy  order  is  made,  the  matter  is  almost  invariably 
referred  to  the  Master  or  a Local  Master  of  the  Supreme  Court, 
whose  duty  it  is  to  hear  evidence,  in  the  presence  of  counsel,  as  to 
the  lunatic^s  estate,  and  as  to  what  is  necessary  for  the  maintenance 
of  the  lunatic  and  his  family  and  also  as  to  how  the  estate  should 
be  managed,  what  portions,  if  any,  ought  to  be  sold,  etc.  Upon 
that  the  Master  makes  a report  which  propounds  a scheme  for  the 
maintenance  of  the  lunatic  and  his  family,  and  makes  whatever 
recommendations  he  thinks  are  proper  as  to  the  management  and 
disposition  of  the  estate.  That  report  then  comes  before  a Judge 
for  confirmation  or  otherwise  as  may  seem  to  him  best.  And  there 
is  the  further  safeguard  in  Avhatever  right  of  appeal  to  the  Appel- 
late Division  is  afforded  by  the  Rules. 

Coimsel  for  the  Public  Trustee  pointed  to  the  new  section  52,* 

* 52.  The  Public  Trustee  shall,  out  of  the  money  in  his  hands 
belonging  to  a patient  for  whom  he  is  statutory  committee,  pay  the 
proper  charges  for  his  maintenance  in  the  hospital  in  which  he  is 
confined,  and  he  may  also  pay  such  sums  as  he  may  deem  advisable 
to  the  family  of  such  patient  or  other  person  dependent  upon  him, 
and  the  payments  for  the  maintenance  of  the  family  and  other  depen- 
dants may  be  made  notwithstanding  that  such  payments  may  prevent 
the  payment  of  maintenance  which  otherwise  would  be  due  from  the 
patient. 
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passed  by  the  Act  of  last  session,  as  empowering  the  Public  Trustee 
to  make  sufficient  provision  for  the  maintenance  of  the  lunatic’s 
family,  but  the  provision  as  to  the  maintenance  of  the  lunatic’s 
family  is  not  new.  That  was  provided  for  by  the  old  section.  The 
significant  change  is  that,  while,  before,  the  payments  to  the  family 
required  the  authority  of  the  Lieutenant-Governor  in  Council,  that 
is,  the  Executive  Council  or  Cabinet  of  the  Provincial  Government, 
the  new  section  vests  the  power  in  the  Public  Trustee  alone. 

In  fact  the  only  vital  changes  in  the  law  effected  by  the  new 
sections  40  and  52  are  that  the  control  which  the  Attorney- General 
and  the  Lieutenant-Governor  in  Council  previously  exercised  over 
the  Public  Trustee  is  removed  and  he  is  empowered  to  act  alone. 

One  can  imagine  the  case  of  a wealthy  man  confined  in  an 
asylum  and  possessing  an  estate  which  produces  a large  income. 
He  has  a wife  and  large  family  accustomed  to  a certain  mode  of 
life,  children,  perhaps,  whose  education  costs  a great  deal  of  money, 
but  all  well  wfithin  his  income.  Which  is  safer,  to  have  the  ques- 
tion of  what  would  be  a proper  sum  to  allow  for  the  maintenance 
of  the  wife  and  children  determined,  as  it  now  is,  according  to  the 
practice  of  the  Court,  with  all  the  safeguards  already  mentioned, 
or  by  the  arbitrary  decision  of  a Public  Trustee? 

Suppose  the  particular  occupant  of  that  office  for  the  time 
being  should  think  it  better  to  send  the  children  to  a less  expensive 
school,  or  that  the  wife  should  give  up  her  motor-car  or  some  of 
the  household  servants,  would  it  be  proper  that  his  views  should 
prevail  without  any  appeal  therefrom?  And  the  same  objection 
would  apply  to  moderate  estates  as  well  as  wealthy  ones. 

The  suggestion  that  our  well-settled  practice  should  be  varied 
because  of  the  proposed  new  policy  of  the  Public  Trustee  is  fraught 
with  grave  danger.  To  accede  to  it  would  be  to  increase  that  type 
of  bureaucratic  control  over  the  rights  and  liberties  of  the  subject 
which  is  a feature  of  much  of  our  modern  legislation,  as  has  been 
pointed  out  by  Lord  Hewart,  the  present  Lord  Chief  Justice  of 
England,  in  his  book  “^^The  New  Depotism.”  The  Court  must,  in 
the  public  interest,  set  its  face  against  any  such  departure  from 
the  present  law  and  practice. 

For  these  reasons,  I deal  with  this  application  despite  the  objec- 
tions of  the  Public  Trustee. 

As  I have  said  already,  there  is  no  doubt  as  to  the  lunacy.  The 
estate  is  sufficiently  large  to  justify  the  application,  and  the  two 
adult  children  approve.  There  will,  therefore,  be  an  order  declar- 
ing Eidler  a lunatic  and  appointing  his  wife,  the  applicant,  the 
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committee  of  his  person  and  estate^  upon  furnishing  security  to 
the  satisfaction  of.  the  Master  of  the  Supreme  Court,  with  a refer- 
ence to  the  Master  for  such  purpose,  and  to  propound  a scheme 
for  the  maintenance  of  the  lunatic  and  his  family,  together  with 
such  other  provisions  as  to  costs  and  otherwise  as  are  customary; 
the  costs  of  the  applicant  to  be  as  between  solicitor  and  client.  The 
costs  of  the  Public  Trustee,  which  I fix  at  $20,  should  be  paid  out 
of  the  estate. 


[GARROW,  J.] 

Towx  OF  MeRRITTON  V.  ^'[lAGARA  St.  CATHARINES  AND  TORONTO 

Eailwaa^  Co. 

Municipal  Corporations — Franchise  Agreement  between  Town  Corpora- 
tion and  Dominion  Railway  Company — Termination  by  Effluxion 
- of  Time — Construction  of  Municipal  By-law  and  Agreement — On- 
tario Railway  Act,  1913,  secs.  246,  259 — Application  of — Effect  of 
Agreement  between  another  Railway  Company  and  a City  Cor- 
poration— llf.  & 15  Geo.  V.  ch.  119  {Ont.) 

By  by-law  No.  271  of  the  plaintiff  corporation,  passed  on  the  14th 
July,  1914,  the  plaintiff  corporation  granted  to  the  defendant  com- 
pany^ a franchise  for  a line  of  railway  for  a period  of  15  years  from 
the  28th  July,  1914,  upon  and  subject  to  the  terms  of  the  by-law 
and  of  an  agreement  dated  the  23rd  July,  1914,  between  the  plaintiff 
corporation  and  the  defendant  company.  By  clause  17  of  the  by-law 
the  rights  and  privileges  thereby  granted  were  to  continue  for 
15  years,  subject  to  the  provisions  and  conditions  therein  set  forth 
being  strictly  performed  and  observed  by  the  company.  The  15 
years  expired  on  the  23rd  July,  1929,  and  notice  was  duly  given 
by  the  plaintiff  corporation  to  the  defendant  company  to  discon- 
tinue operations  and  remove  its  tracks  and  equipment.  By  clause 
20  of  the  by-law  it  was  provided  that  “all  matters  of  dispute  arising 
under  this  agreement  may  be  referred  by  either  party  to  the  Ontario 
Railway  Board,  who  shall  hear  all  matters  relating  to  an  alleged 
violation  of  the  terms  of  this  agreement,  and  shall  make  such  order 
as  to  it  may  seem  just,  as  provided  for  under  the  Ontario  Railway 
Act,  1913,  the  provisions  of  which  said  Act,  in  so  far  as  they  do 
not  conflict  with  the  terms  of  this  agreement,  form  part  of  this 
agreement,  and  are  binding  on  both  parties  hereto.”  The  defend- 
ant company’s  railway  was  of  Dominion  origin:  — 

Held,  that  the  words  italicised  should  be  read  and  construed  as  though 
they  were  followed  immediately  by  some  such  words  as  “relating 
to  disputes;’”  for,  as  clause  20  purports  to  deal  only  with  matters 
of  dispute,  it  is  as  to  such  matters  only  that  the  Ontario  Railway 
Board  is  to  be  given  jurisdiction;  and,  if  the  entire  Act  was,  by 
these  words,  intended  to  be  made  applicable,  it  was  unnecessary 
by  clause  7 of  the  by-law  to  provide  that  certain  specific  paragraphs 
of  sec.  259  of  the  Act  should  apply. 

Assuming  that  the  whole  Act  is  intended  to  apply,  and  therefore 
sec.  246,  as  contended  for  the  defendant  company,  that  section 
cannot,  by  the  very  terms  of  clause  20,  apply,  if  its  language  con- 
flicts with  the  terms  of  the  agreement. 

38 — 65 — O.L.R.  -f- 
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Section  246  should  be  read  in  connection  with  clause  17  of  the  by- 
law; and  there  is  nothing  in  that  clause  nor  anywhere  else  in  the 
by-law  or  agreement  imposing  any  obligation  upon  the  municipality 
to  assume  the  ownership  of  the  railway  at  the  end  of  the  term,  or, 
in  default  of  so  doing,  be  obliged  to  submit  to  the  privileges  of 
the  company  under  the  agreement  being  indefinitely  extended  until 
the  ownership  is  assumed. 

The  railway  being  one  of  Dominion  status  (62  & 63  Viet.  ch.  77, 
Dom.),  sec.  246  of  the  Ontario  Act  has  no  application  in  so  far 
as  it  is  sought  thereby  to  impose  an  obligation  on  the  municipality 
to  assume  the  ownership  of  the  railway  or  in  default  submit  to  the 
continued  exercise  of  the  company’s  privileges  notwithstanding  the 
expiration  of  the  term  of  the  franchise. 

The  benefit  of  a certain  agreement  dated  the  1st  September,  1925, 
authorised  by  the  City  of  St.  Catharines  Transportation  System 
Act,  14  Geo.  V.  ch.  119  (Ont.),  between  another  railway  company, 
Canadian  National  Electric  Railways,  and  the  Corporation  of  the 
City  of  St.  Catharines,  having  been  assigned  to  the  defendant 
company,  it  was  argued  that  whatever  right  the  plaintiff  corpora- 
tion may  have  had  originally  to  put  an  end  to  the  defendant  com- 
pany’s franchise  had  been,  by  virtue  of  this  agreement  and  statute, 
entirely  lost  or  had  become  subject  to  the  terms  of  this  agreement 
and  statute : — 

Held,  that  what  Canadian  National  Electric  Railways  “offered  to  pro- 
vide and  operate,”  as  recited  in  the  agreement,  could  only  have  been, 
in  so  far  as  the  plaintiff  corporation  was  concerned,  the  unexpired 
term  of  the  Merritton  franchise,  with  such  extended  term  as  might 
be  arranged  with  that  municipality;  sec.  4 of  the  statute  e'xpressly 
providing  that,  in  the  event  of  purchase  of  the  system  by  the  city 
corporation  and  its  subsequent  operation,  such  operation,  as  regards 
lines  beyond  the  city’s  limits,  shall  be  carried  on  in  accordance  with 
an  agreement  to  be  entered  into  with  the  municipality  in  which 
those  lines  exist,  or  failing  such  agreement  in  accordance  with  terms 
to  be  imposed  by  the  Railway  Board. 

The  franchise  having  come  to  an  end  by  effluxion  of  time,  the  plaintiff 
corporation  was  entitled  to  the  relief  claimed  in  the  action,  but  the 
injunction  restraining  the  defendant  company  from  carrying  on  its 
operations  and  the  mandatory  order  for  the  removal  of  its  tracks, 
etc.,  should  not  take  effect  until  the  1st  January,  1931. 

Ax  action  brought  by  the  Municipal  Corporation  of  the  Town 
of  Merritton  foN a declaration  that  the  franchise  agreement  dated 
the  23rd  July,  1914,  having  terminated,  as  the  plaintiff  corporation 
alleges,  on  the  28th  July,  1929,  the  defendant  company  has  no 
longer  any  right  to  maintain  its  tracks,  poles,  wires,  etc.,  on  the 
streets  of  the  plaintiff  corporation;  for  an  injunction  restraining 
the  defendant  company  from  operating  within  the  limits  of  the 
plaintiff  municipality ; for  a mandatory  order  compelling  the 
defendant  company  to  remove  its  tracks,  poles,  equipment,  etc. ; 
for  damages  for  trespass  from  and  after  the  29th  July,  1929;  and 
for  such  further  and  other  relief  as  the  case  may  require. 


The  action  was  tried  before  Careow,  J.,  without  a jury,  at  St. 
Catharines. 
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G.  R.  Geanj,  Iv.L.,  aiul  A.  Marquis,  K.C.,  for  the  plaintiff 
corporation. 

A.  Courtney  Kinysione,  K.C.j  and  R.  E.  Laidlaw,  for  the 
defendant  company. 

May  31.  GAEh*o\y,  J. : — Counsel  for  the  parties  agreed  to  a 
statement  of  facts  as  folloAVs: — 

1.  The  St.  Catharines  Street  Eailway  Company^  incorporated 
by  special  Act  (Ontario,  1874,  38  Viet.  ch.  63),  was,  by  hy-law 
Vo.  34  of  the  plaintiff  corporation,  passed  on  the  27th  day  of 
March,  1879,  granted  a franchise  to  construct  and  operate  a line 
of  railway  on  the  street  {inter  alia)  in  Merritton  then  known  as 
the  Thorold  Macadamised  Eoad,  from  the  limit  of  the  city  of  St. 
Catharines  to  the  limit  of  the  town  of  Thorold. 

2.  The  said  line  of  railway  was  constructed  and  put  into  opera- 
tion in  1879,  under  the  provisions  of  said  by-law  No.  34,  and  was 
originally  operated  by  horse-cars  and  subsequently  (in  or  about 
1887)  electrified,  and,  under  successive  franchises  hereinafter  re- 
ferred to,  it  has  since  1879  been  continuously  operated  up  to  the 
present  time  and  is  the  line  of  railway  which  is  the  subject  of  thi. 
action. 

3.  The  franchise  granted  by  said  by-law  No.  34  was  not  stateu 
to  be  for  any  fixed  or  limited  period. 

4.  In  1882,  by  45  Viet.  ch.  63,  the  name  of  the  St.  Catharines 
Street  Eailway  Company  was  changed  to  ^^The  St.  Catharines 
Merritton  and  Thorold  Street  Eailway  Company,”  and  at  a later 
date  the  assets  of  the  company  were  sold  to  Messrs.  Dawson  & 
Symmes,  and  by  them  to  a company  incorporated  under  the 
Ontario  Joint  Stock  Companies  Letters  Patent  Act,  by  letters 
patent  dated  the  28th  June,  1893,  under  the  name  of  ^^Port  Dal- 
housie  St.  Catharines  and  Thorold  Electric  Street  Eailway  Com- 
pany Limited.” 

5.  Subsequent  to  said  by-law  No.  34,  the  plaintiff  corporation 
passed  amending  by-law  No.  71  on  the  2nd  day  of  May,  1887,  and 
by-law  No.  77  on  the  9th  day  of  July,  1888,  in  respect  of  certain 
matters,  and  on  the  5th  day  of  May,  1893,  passed  b3'-law  No.  108, 
permitting  Messrs.  Dawson  & Symmes  (the  then  owners  of  the 
railway)  to  make  certain  changes  in  the  character  of  the  railway 
tracks  and  continuing  in  force  the  provision  of  the  said  by-law 
No.  34  as  binding  upon  the  said  Dawson  & Symmes  and  any  com- 
pany they  might  incorporate,  the  terms  of  said  by-law  No.  108 
being  accepted  by  said  Dawson  & Symmes  by  an  agreement  with 
the  plaintiff  corporation  dated  the  6th  day  of  May,  1893. 

38— -65 — o.L.R.  a ■ 
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6.  On  the  25th  clay  of  July,  1894,  the  plaintiff  corporation 
passed  its  by-law  No.  117,  whereby  it  granted  to  the  Port  Dal- 
housie  St.  Catharines  and  Thorold  Electric  Street  Railway  Com- 
pany Limited  a franchise  to  construct  (and  operate'  the  said 
mentioned  line  of  railway,  subject  to  the  provisions  of  the  by-law 
and  to  the  terms  of  an  agreement  dated  the  14th  August,  1894, 
entered  into  between  the  said  company  and  the  plaintiff  corpora- 
tion pursuant  thereto. 

7.  The  said  by-law  No.  117  repealed  all  by-laws  theretofore 
passed  by  the  plaintiff'  corporation  conferring  any  rights  or  privi- 
leges upon  the  St.  Catharines  Street  Railway  Company  or  in  any 
way  relating  to  the  same,  but,  the  said  by-law  No.  117  not  having 
contained  any  provision  fixing  the  period  for  which  the  franchise 
was  thereby  granted,  the  plaintiff  corporation  on  the  14th  day  of 
August,  1894,  passed  its  by-law  No.  118  amending  the  said  by-law 
No.  117  by  fixing  the  period  of  franchise  at  20  years  from  the  date 
of  the  said  by-law  No.  118. 

8.  The  said  Port  Dalhousie  St.  Catharines  and  Thorold  Elec- 
tric Street  Railway  Company  Limited  continued  the  operation  of 
the  said  line  of  railway  until  in  or  about  the  year  1903,  when, 
under  the  provisions  of  the  Ontario  statute,  1902,  2 Edw.  VII.  ch. 
93,  it  sold  its  undertaking,  including  the  said  line  of  railway,  to 
the  defendant  company,  which  had  been  incorporated  in  1899 
by  Dominion  statute  62  & 63  A^ict.  ch.  77,  with  power  granted  by 
the  Dominion  statute,  1901,  1 Edw.  VII.  ch.  76,  to  acquire  the 
said  undertaking;  and  upon  the  sale  of  its  undertaking,  assets,  etc., 
the  Port  Dalhousie  St.  Catharines  and  Thorold  Electric  Street 
Railway  Company  Limited  ceased  to  operate  as  a railway  company, 
and  the  assets,  etc.,  thereof  became  part  of  the  undertaking  of  the 
defendant  and  have  since  been  operated  as  part  of  the  said  under- 
taking. 

9.  In  or  about  1908  the  defendant  corporation  became  one  of 
the  constituent  companies  of  the  Canadian  Northern  Railway  Sys- 
tem, and  as  such  is  included  in  the  schedule  to  the  Canadian 
National  Railway  Company  Act  (Canada,  1919,  9 & 10  Geo.  V. 
ch.  13). 

10.  From  the  time  in  1903  when  the  defendant  corporation 
acquired  the  said  line  of  street  railway  it  continued  to  operate 
the'  same  under  the  said  by-laws  Nos.  117  and  118  and  certain 
other  amending  by-laws  Nos.  179  and  259  until  1914,  when,  the 
period  of  franchise  expiring  under  the  said  last  mentioned  by-laws, 
tlie  plaintiff  corporation,  by  its  by-law  No.  271,  on  the  14th  day 
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of  July,  19] 4,  granted  to  the  defendant  corporation  a franchise 
for  the  said  line  of  railway  for  a period  of  15  years  from  the  28th 
day  of  July,  1'914,  upon  and  subject  to  the  terms  of  said  by-law 
No.  271,  and  of  an  agreement  dated  the  23rd  day  of  July,  1914, 
between  the  plaintiJ  corporation  and  the  defendant  corporation. 

11.  Under  the  provisions  of  the  said  by-law  No.  271,  from  the 
date  it  became  effective  and  up  to  the  present  time,  the  defendant 
corporation  has  continued  to  operate  the  said  line  of  railway. 

12.  The  plaintiff  corporation  has  not  at  any  time  heretofore 
and  up  to  the  present  time  given  to  the  defendant  corporation  any 
notice,  statutory  or  otherwise,  of  intention  to  assume  the  owner- 
ship of  the  said  line  of  railway  or  of  the  railway  system  belonging 
to  the  defendant  corporation. 

13.  Prior  to  the  28th  day  of  July,  1929,  the  plaintiff  corpora- 
tion notified  the  defendant  corporation  that  on  the  said  date  it 
must  discontinue  operation  of  the  said  line  of  railway  and  remove 
its  tracks. 

14.  Under  the  provisions  of  the  Canadian  National  Eailway 
Company  Act,  1919,  ch.  13  (and  amendments),  by  order  in  coun- 
cil (Canada,  P.C.  2443)  of  the  17th  day  of  December,  1923,  the 
corporate  body  known  as  Canadian  National  Electric  Eailways  was 
created. 

15.  In  addition  to  the  said  line  of  railway  in  the  town  of  Mer- 
ritton,  the  defendant  corporation,  by  virtue  of  its  powers  under 
iis  Act  of  incorporation  and  amending  Acts,  owns  and  operates 
an  interurban  line  of  electric  railway  between  the  city  of  St. 
C.Vdharines  and  the  city  of  Niagara  Falls,  portion  of  which  lies 
within  the  town  of  Merritton,  but  the  same  is  constructed  and 
operated  upon  a private  right  of  way  belonging  to  the  defendant 
corporation,  and  not  along  or  upon  any  street  or  highway  in  the 
town  of  Merritton,  and  such  interurban  railway  is  not  a street 
railway. 

'Certain  other  facts  were  agreed  to  as  facts,  but  their  relevancy 
was  disputed  by  counsel  for  the  plaintiff.  The  documents  relating 
thereto  were  filed  and  the  facts  agreed  to  subject  to  that  objection. 
These  facts  relate  to  an  amalgamation  agreement  between  the 
Toronto  Suburban  Eailway  Company  and  the  Toronto  Eastern 
Eailway  Company,  dated  the  7th  November,  1923,  and  the  City 
of  St.  Catharines  franchise  agreement,  and  by-law  No.  3635  of  the 
City  of  St.  Cafharines,  and  the  statute  (1924)  14  Geo.  V.  ch.  119, 
being  an  Act  respecting  the  City  of  St.  Catharines.  These  three 
documents  are  all  printed  together  (exhibit  12),  and  there  is  also 
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filed  an  assignment  from  Canadian  National  Electric  Rail- 
ways to  the  defendant  railway  company,  dated  the  19th  Decem;)e:, 
1928,  of  all  the  privileges,  franchises,  and  agreements  provided 
for  by  the  agreement  incorporated  in  exhibit  12. 

The  question  involved  in  the  action  turns  largely  upon  the 
construction  to  be  placed  upon  certain  clauses  of  by-law  271  of 
the  Village  of  Merrirton,  as  it  then  was,  which  is  the  by-law  grant- 
ing the  franchise,  and  which,  with  the  agreement  attached,  dated 
the  23rd  July,  1914,  between  the  plaintiff  and  defendant,  consti- 
tute together  exhibit  No.  1.  By  clause  17  of  the  by-law  the  rights 
and  privileges  thereby  granted  are  to  continue  for  the  period  of 
15  years  from  the  date  of  the  coming  into  effect  of  the  by-law,  sub- 
ject to  the  provisions  and  conditions  tiierein  set  forth  and  con- 
tained being  strictly  performed  and  observed  by  the  defendant 
company.  The  15  years  expired  on  the  23rd  day  of  July  last, 
and  notice  was  duly  given  by  the  plaintiff  to  the  defendant,  exhibit 
2,  requiring  the  defendant  to  discontinue  operations  and  remove 
its  tracks  and  equipment.  Paragraph  20  of  by-law  271  has  an 
important  bearing  upon  the  question.  Its  language  is  as  follows : — 

^^All  matters  of  dispute  arising  under  this  agreement  may  be 
referred  by  either  party  to  the  Ontario  Railway  Board,  who  shall 
hear  all  matters  relating  to  an  alleged  violation  of  the  terms  of 
this  agreement,  and  shall  make  such  order  as  to  it  may  seem  just, 
as  provided  for  under  the  Ontario  Railway  Act,  1913,  the  pro- 
visions of  which  said  Act,  in  so  far  as  they  do  not  conflict  with  the 
terms  of  this  agreement,  form  part  of  this  agreement,  and  are 
binding  on  both  parties  hereto.’’ 

The  defendant  contends  that  this  clause,  particularly  the 
words  ^The  provisions  of  which  said  Act,”  incorporates  into  the 
agreement  all  the  provisions  of  the  Ontario  Railway  Act,  1913,  3 
& 4 Oeo.  V.  ch.  36,  and  that,  inasmuch  as,  by  sec.  246  of  that 
statute,  certain  limitations  are  imposed  upon  municipalities  desir- 
ing to  put  an  end  to  street  railway  franchises,  those  limitations 
apply  in  this  case,  and,  not  having  been  complied  with,  the  plain- 
tiff fails  to  substantiate  its  contentions. 

The  plaintiff  contends,  on  the  contrary,  that  in  the  first  place 
this  railway,  being  of  Dominion  and  not  of  Provincial  origin,  is 
subject  only  to  the  provisions  of  the  Dominion  Railway  Act,  and 
that  in  consequence  the  parties  could  not  in  this  manner  do  what 
the  Provincial  Legislature  itself  could  not  do,  namely,  impose  the 
burdens  and  obligations  of  the  entire  Railway  Act  of  Ontario  upon 
a railway  declared  to  be  a Dominion  Railway. 
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Further  it  is  eoiiteiided  by  the  plaintiff  that,  even  if  it  is  con- 
ceded that  the  parties  could  do  this,  yet  the  grammatical  construc- 
tion of  the  clause  in  question  does  not  require  an  interpretation 
to  be  placed  upon  it  involving  the  incorporation  of  the  entire  pro- 
visions of  the  Ontario  Railway  Act,  and  consequently  sec.  246 
thereof,  but  rather  that  the  true  interpretation  limits  the  meaning 
to  those  sections  of  the  Ontario  Railway  Act  relating  to  disputes 
and  providing  for  the  submission  thereof  to  the  Ontario  Railway 
Board,  the  subject-matter  with  which  the  clause  in  question  was 
dealing,  and  in  support  of  this  contention  counsel  for  the  plaintiff 
points  out  that  by  clause  7 of  the  by-law  certain  specific  clauses 
of  sec.  259  of  the  Ontario  Railway  Act  were  expressly  incorporated 
by  reference  to  the  letters  of  the  alphabet  designating  the  par- 
ticular subsections  as  they  appear  in  the  statute,  and  the  conten- 
tion is  that  if  by  para.  20  of  the  by-law  the  whole  Act  was  intended 
to  be  incorporated  there  could  have  been  no  possible  object  in  refer- 
ring to  these  particular  subsections  which  would  have  been  included 
in  the  general  provisions  of  para.  20. 

Dealing  with  the  latter  point  first,  that  is  the  construction  to 
be  placed  upon  the  words  ‘The  provisions  of  which  said  Act,”  I 
am  of  the  opinion  that  the  contention  of  the  plaintiff  is  entitled  to 
prevail,  and  that  these  words  should  be  read  and  construed  as 
though  they  Avere  followed  immediately  by  some  such  words  as 
“relating  to  disputes.” 

My  reasons  for  this  conclusion  are  that  para.  20  of  by-law  271 
purports  to  deal  only  with  matters  of  dispute,  and  it  is  as  to  such 
matters  only  that  the  Ontario  Railway  Board  is  to  be  given  juris- 
diction. The  Act  is  quite  evidently  being  made  to  apply  for  the 
purpose  of  indicating  Avhat  body  shall  deal  with  disputes  and  the 
nature  generally  of  the  orders  it  may  be  required  to  make  in 
respect  of  them,  namely,  such  orders  as  to  it  may  seem  just,  as 
provided  for  under  the  Ontario  Railway  Act,  1'913. 

Further,  I agree  with  the  argument  that  if  the  entire  Act  was, 
by  these  few  Avords,  intended  to  be  made  applicable,  it  was  unneces- 
sary by  clause  7 of  the  by-laAV  to  provide  that  certain  specific 
clauses  of  sec.  259  of  the  Act  should  apply.  The  language  of 
clause  7 indicates  a deliberate  selection  and  modification  of  certain 
subsections,  and,  to  my  mind,  an  exclusion  of  those  not  mentioned. 

If  this  is  the  correct  construction  to  be  placed  upon  para.  20, 
it  is  perhaps  scarcely  necessary  to  deal  with  the  larger  question 
and  inquire  AA'hether  the  parties  could,  by  any  language,  do  what 
the  Ontario  Legislature  itself  could  not  do,  and,  by  agreement,  in 
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effect  confer  a provincial  character  and  status  upon  what  is  admit- 
tedly a railway  of  Dominion  origin.  No  doubt  they  could  select 
and  adopt  verbatim  into  their  agreement  the  language  of  the 
Ontario  statute,  in  so  far  as  it  did  not  conflict  with  the  Dominion 
Railway  Act,  or  take  away  from  the  jurisdiction  of  the  Railway 
Board  of  Canada,  but  further  than  that  I think  they  could  not  go. 
And  the  parties  to  the  agreement  seem  to  have  recognised  this, 
because  they  have  at  various  times  submitted  disputes  which  have 
arisen  to  the  Railway  Board  of  Canada,  and  that  body  has  in  so 
many  words  held  that  it  alone  had  jurisdiction  to  deal  with  them. 

Returning  for  the  moment  to  para.  20  of  the  by-law,  I may  add 
that,  assuming  that  the  whole  Act  is  intended  to  apply  (and  there- 
fore sec.  246  as  the  defendant  contends),  that  section  cannot  apply 
by  the  very  terms  of  clause  20,  if  its  language  conflicts  with  the 
terms  of  the  agreement.  Section  246  of  the  statute  of  1913  reads 
as  follows: — 

“246. — (1)  No  municipal  council  shall  grant  to  a street  rail- 
way company  any  privilege  under  this  Act  for  a longer  period  than 
25  years,  and  at  the  expiration  of  25  years  from  the  time  of  pass- 
ing the  first  by-law  which  is  acted  upon  conferring  the  right  of 
laying  rails  upon  any  liighway  or  at  such  other  earlier  date  as  may 
be  fixed  by  agreement,  the  municipal  corporation  may,  after  giving 
to  the  company  one  year’s  notice  prior  to  the  expiration  of  the 
period  limited,  assume  the  ownership  of  the  street  railway,  and 
all  real  and  personal  property  in  connection  with  the  working 
thereof,  on  payment  of  the  actual  value  thereof,  to  be  determined 
by  the  Board.” 

This  section  should  be  read  in  connection  with  clause  17  of  the 
by-law,  which  is  as  follows : “The  rights  and  privileges  hereby 

granted  shall  continue  for  the  period  of  15  years  from  the  date 
of  the  coming  into  effect  of  this  by-law,  subject  to  the  provisions 
and  conditions  herein  set  forth  and  contained  being*  strictly  per- 
formed and  observed  by  the  said  company.” 

There  is  nothing  in  this  clause  nor  anywhere  else  in  the  agree- 
ment or  by-law  imposing  any  obligation  upon  the  municipality  to 
assume  the  ownership  of  the  railway  at  the  end  of  the  term,  or, 
in  default  of  so  doing,  be  obliged  to  submit  to  the  privileges  of  the 
railway  under  the  agreement  being  indefinitely  extended  until 
such  ownership  is  assumed ; and,  if  sec.  246  of  the  Act  is  not  in  the 
strictest  sense  in  conflict  with  clause  17  of  the  by-law,  it  w*ould, 
at  least,  constitute  such  a radical  modification  of  the  terms  of 
the  agreement  as  to  require  the  clearest  possible  language  before 
its  application  could  be  admitted. 
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But  Mr.  Kingstoiie,  on  behalf  of  the  defendant,  contends 
further  that,  even  assuming  that  sec.  246  of  the  Railway  Act  is  not 
made  applicable  by  the  very  language  of  the  agreement  itself,  yet 
it  must  be  held  to  apply  for  another  reason,  namely  that  that  sec- 
tion constitutes  an  express  statutory  limitation  upon  the  power 
of  any  municipality  to  contract  with  any  railway  company,  either 
of  Provincial  or  Dominion  origin;  and  that,  even  had  there  been 
no  reference  whatever  to  the  Ontario  Railway  Act  in  the  agree- 
ment between  the  parties,  yet  the  limitations  imposed  by  this 
section  must  be  held  to  apply. 

No  doubt  a municipal  corporation,  being  the  creature  of  statute, 
is  limited  as  to  its  contractual  powers  by  the  terms  of  the  Muni- 
cipal Act  and  of  every  other  statute  of  the  Legislature  which  pur- 
ports to  limit  those  powers,  and  this  regardless  of  whether  the 
other  contracting  party  is  a Dominion  railway  company  or  any 
other  body  or  person. 

But  what  counsel  for  the  defendant  in  this  argument  is  really 
seeking  to  establish  is  not  that  the  Town  of  Merritton  has  under- 
taken to  grant  a franchise  to  the  company  in  excess  of  its  powers, 
but  that  the  municipality  can  put  an  end  to  the  franchise  only 
by  assuming  ownership  of  the  railway  as  provided  in  that  section, 
and  that,  until  that  is  done,  then,  in  the  language  of  subsec.  (3), 
‘The  privileges  of  the  company  shall  continue.” 

Subsection  (5)  of  the  section  in  question  provides  that  the 
corporation  (i.e.,  the  municipal  corporation)  purchasing  shall 
possess  the  same  powers  and  authority  and  be  subject  to  the  same 
conditions,  obligations  and  restrictions  as  the  company,  and  shall 
be  subject  to  all  orders  and  directions  of  the  Board — that  is,  of  the 
Ontario  Railway  Board.  That  is  to  say,  if  the  section  applies,  this 
railway  of  Dominion  status,  subject  to  the  jurisdiction  of  the 
Railway  Board  of  Canada,  must  either  be  taken  over  by  the  Muni- 
cipality of  Merritton  and  thereby  become  subject  to  the  exclusive 
jurisdiction  of  the  Ontario  Railway  and  Municipal  Board  or  its 
rights  and  privileges  are  to  go  on  forever. 

By  its  Act  of  incorporation,  62  & 63  Viet.  ch.  77  (Canada), 
the  defendant  railway  company  was  declared  to  be  a work  for  the 
general  advantage  of  Canada,  and,  by  sec.  8,  subsec.  (2),  all  the 
provisions  of  the  Railway  Act  of  Canada  were  made  to  apply  to 
it.  The  Board  of  Railway  Commissioners  for  Canada,  dealing 
with  this  same  agreement  and  by-law,  has  held  that  the  sections 
of  the  Ontario  Railway  Act  dealing  with  remedies  for  breach  of 
the  agreement  has  no  statutory  application — that,  at  the  most. 
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what  was  provided  for  was  a voluntar}'  reference  to  the  Ontario 
Railway  Board.  See  Judgments  of  Railway  Commissioners  for 
Canada,  vol.  15,  at  p.  87. 

The  railway  then  being  one  of  Dominion  and  not  provincial 
status,  I am  of  the  opinion  that  sec.  246  of  the  Ontario  Railway 
Act  has  no  application  whatever  in  so  far  as  it  is  sought  thereby 
to  impose  an  obligation  on  the  part  of  the  municipal  corporation 
to  assume  the  ownership  of  the  railway  or  in  default  submit  to  the 
continued  exercise  of  the  railway’s  privileges  notwithstanding  the 
expiration  of  the  term  of  the  franchise  granted  to  it. 

A further  and  final  argument  on  behalf  of  the  defendant  is 
the  following:  By  an  agreement  (see  exhibit  12),  dated  the  1st 

September,  1925,  between  Canadian  National  Electric  Rail- 
ways and  the  City  of  St.  Catharines,  in  which  it  was  recited  that 
the  railway  company  has  offered  to  provide  and  operate  the  local 
lines  as  defined  in  the  agreement  (which  expression,  it  is  admitted, 
includes  the  line  in  question  in  this  action)  and  to  provide  and 
operate  a local  passenger  transportation  system  for  the  City  of  St. 
Catharines  and  its  environs,  the  City  of  St.  Catharines  granted  to 
the  railway  company  the  exclusive  right  to  operate  a passenger 
transportation  system  and  for  such  purposes  to  use,  occupy,  and 
operate  upon  the  streets  referred  to  in  section  III.  of  the  agree- 
ment, including  certain  so-called  local  lines  which,  as  already 
mentioned,  expressly  include  that  of  the  defendant  railway  com- 
pany. By  the  terms  of  the  agreement,  at  the  expiration  of  the 
franchise  the  city  corporation  agrees  to  purchase  all  and  not  less 
than  all  of  the  property  specified  in  section  XLV. 

The  making  of  this  agreement  was  authorised  by  the  City  of 
St.  Catharines  Transportation  System  Act,  1924,  14  Geo.  V.  ch. 
119  (Ont.),  and  the  city  was  thereby  authorised,  subject  to  certain 
formalities,  to  enter  into  an  agreement  with  Canadian  National 
Electric  Railways  to  grant  to  the  said  railway  an  exclusive  right, 
franchise  and  privilege,  to  construct,  use,  own  and  operate  a trans- 
portation system  of  local  lines  of  electric  railway  or  other  means 
of  transportation  in  the  said  city  ^^and  to  and  from  the  same,” 
together  with  all  railways  or  other  works  necessary  or  incidental 
thereto  and  with  the  right  to  use  and  occupy  and  to  operate  upon 
such  streets  ^^of  the  said  city”  as  may  be  permitted  under  the  agree- 
ment. By  sec.  4 of  this  statute  the  City  of  St.  Catharines  is  author- 
ised to  purchase  the  system  under  the  terms  of  the  said  agreement, 
that  is,  at  the  termination  of  the  franchise,  and  to  own  and  oper- 
ate the  same  notwithstanding  that  any  portion  thereof  may  be  sit- 
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iiate  without  the  corporate  limits  of  the  city,  ‘^sucli  operation  to 
be  carried  on  in  accordance  with  the  terms  of  any  agreement 
respecting  the  same  which  may  be  entered  into  with  the  corpora- 
tion of  the  municipality  in  which  such  portion  is  situate  or  failing 
any  such  agreement  in  accordance  with  such  terms  and  conditions 
as  may  be  prescribed  by  the  Ontario  Railway  and  Municipal 
Board.^^ 

The  benefit  of  this  agreement  so  authorised  by  the  statute 
referred  to  has  been  assigned  by  Canadian  National  Electric 
Railways  to  the  defendant,  and  the  argument  is,  if  I correctly 
understand  it,  that,  by  virtue  of  this  agreement  and  statute, 
whatever  rights  the  Town  of  Merritton  may  have  had  originally 
to  put  an  end  to  the  defendant’s  franchise  over  the  streets  of  the 
plaintiff,  those  rights  have  either  been  lost  entirely  or  are  at  least 
subject  now  to  the  terms  of  the  agreement  and  statute  referred  to. 
In  other  words,  because  the  defendant’s  assignor  has  entered  into 
an  agreement  with  the  City  of  St.  Catharines  respecting,  inter 
alia,  certain  railway  lines  upon  streets  in  the  Town  of  Merritton 
and  has  obtained  from  the  City  of  St.  Catharines  a certain  fran- 
chise, and  because  that  city  has  been  given  the  right  to  purchase 
the  entire  s}^stem  at  the  expiration  of  the  term  of  the  franchise 
and  to  own  and  operate  the  same  ‘^^notwithstanding  that  any  por- 
tion thereof  may  be  without  the  corporate  limits,”  therefore  the 
Town  of  Merritton,  although  no  party  to  the  agreement,  is  bound 
by  it  and  by  the  statute  authorising  it,  and  its  rights  are  subject 
thereto. 

Undoubtedly  if  a private  statute  by  plain,  unambiguous  and 
positive  enactment,  affects  rights  of  parties  who  were  not  before 
Parliament  when  it  w’as  considered,  it  must  nevertheless  be  given 
effect  to : Halshury’s  Laws  of  England,  vol.  27,  p.  183.  But  ^fit 
is  never  assumed  that  Parliament  has  given  powers  which  would 
infringe  existing  rights  even  though  the  Act  would  be  inoperative 
without  them:”  ibid.  p.  184. 

To  my  mind  it  is  quite  obvious  that  what  Canadian 
National  Electric  Railways  ^^offered  to  provide  and  operate,”  to 
use  its  own  language  in  the  first  recital  of  the  agreement,  could 
only  have  been,  in  so  far  as  Merritton  is  concerned,  the  unexpired 
term  of  the  Merritton  franchise,  with  such  extended  term  as  might 
be  arranged  with  that  municipality.  It  could  never  have  been 
intended,  and  there  is  nothing  in  the  agreement  or  the  statute  to 
suggest  that  it  was  intended,  that  the  right  of  Merritton  to  exercise 
control  over  its  own  streets  was  being  taken  away.  On  the  con- 


Garrow,  J. 

1930. 

Town  of 
Merritton 

V. 

Niagara 
St.  Cathar- 
ines AND 
Toronto 
Railwat 
Co. 


574 


ONTARIO  LAW  REPORTS. 


[vOL. 


G arrow,  J. 

1930. 

Towin'  of 
Merritton 

V. 

Niagara 
St.  Cathar- 
ines AND 
Toronto 
Railway 
Co. 


trary,  there  is  language  from  which  a*  contrary  intention  is  to  be 
gathered,  because,  by  sec.  4 of  the  statute,  it  is  expressly  provided 
that  in  the  event  of  purchase  of  the  system  by  St.  'Catharines  and 
its  subsequent  operation,  such  operation,  as  regards  lines  beyond 
the  limits  of  St.  Catharines,  shall  be  carried  on  in  accordance  with 
an  agreement  to  be  entered  into  with  the  municipality  in  which 
those  lines  exist,  or  failing  such  agreement  in  accordance  with 
terms  to  be  imposed  by  the  Railway  Board. 

It  could  scarcely  be  argued  that,  although  the  Legislature  was 
careful  to  protect  the  rights  of  Merritton  as  regards  possible  future 
purchase  and  operation  by  St.  Catharines,  it  failed  entirely  to 
preserve  such  rights  of  termination  as  it  may  have  had  in  respect 
of  the  existing  franchise. 

For  these  reasons,  the  defences  raised,  in  my  opinion,  fail,  and 
the  result  is  that,  the  franchise  having  come  to  an  end  by  effluxion 
of  time,  the  relief  which  the  plaintiff  asks  for  in  clauses  (1),  (2), 
and  (3)  of  the  prayer  in  the  statement  of  claim  should  be  granted, 
but  the  injunction  asked  for  restraining  the  defendant  from  carry  - 
ing on  its  operations  as  well  as  the  mandatory  order  for  the  removal 
of  its  tracks,  etc.,  should  not  take  effect  until  the  1st  day  of  Jan- 
uary, 1931.  1 make  no  direction  as  to  damages  in  the  meantime, 
but  reserve  to  the  plaintiff  the  right  to  ask  for  such  should  the 
operations  of  the  defendant  continue  beyond  the  date  mentioned. 

The  defendant  should  pay  the  plaintiff^s  costs  throughout. 
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Re  Arrow  River  and  Tributaries  Slide  and  Boom  Co.  Ltd. 

Timher — Transmission  upon  Stream  Forming  Part  of  International 
Boundary — Right  to  Tolls  for  Use  of  Improvements  Made  toy  Tim- 
l)er  Comjmny — Lakes  and  Rivers  Improvement  Act,  sec.  53 — Fixing 
Tolls  — Proceedings  before  District  Court  Judge — Jurisdiction  — 
Motion  for  Prohibition — Constitutional  Law — Act  Found  to  be 
intra  Tires— Ashburton  Treaty — Construction  and  Effect  of — '‘Free 
and  Open'" — Meaning  of. 

The  A.  company  was  incorporated  under  the  Ontario  Companies  Act 
for  the  purposes  of  acquiring  or  constructing  and  maintaining  any 
dam,  slide,  pier,  boom  or  other  work  necessary  to  facilitate  the 
transmission  of  timber  down  the  Arrow  river  and  its  tributaries 
and  that  part  of  the  Pigeon  river  which  is  within  the  Province  of 
Ontario.  Under  the  Lakes  and  Rivers  Improvement  Act,  R.S.O. 
1927,  ch.  43,  the  A.  company  was,  subject  to  the  provisions  of  that 
Act,  entitled  to  make  improvements  for  the  purpose  of  facilitating 
the  floating  of  logs,  etc.,  and  to  demand  and  receive  lawful  tolls 
upon  all  timber  passing  through  or  over  the  streams  when  thus 
improved — the  tolls  (sec.  53)  to  be  fixed  by  the  Judge  of  the 
District  Court.  The  A.  company  applied  to  the  Judge  for  a hear- 
ing to  fix  the  tolls  on  the  two  rivers,  and  gave  notice  to  interested 
parties  of  the  day  fixed  by  the  Judge  for  a hearing.  The  Judge  pro- 
ceeded to  hear  evidence,  but  the  P.  company,  one  of  those  interested, 
moved  for  an  order  prohibiting  him  from  hearing  further  evidence 
and  from  approving  any  schedule  of  tolls  upon  the  Pigeon  river, 
which  is  an  international  boundary:  — 

Held,  that  the  case  was  not  one  in  v/hich  an  order  of  prohibition 
should  be  made:  the  contentions  of  the  P.  company,  viz.,  that  the 
Judge  had  no  jurisdiction,  inasmuch  as  the  Pigeon  river  was  not, 
at  the  point  where  the  improvements  were  made,  within  Ontario, 
and  therefore  any  adjudication  made  by  him  would  be  without 
jurisdiction,  and  that  the  provisions  of  the  Ashburton  Treaty  pre- 
cluded the  levying  of  tolls  on  the  Pigeon  river,  were  properly  to 
be  dealt  with  as  an  answer  to  the  claim  of  the  A.  company  to  collect 
tolls  and  did  not  go  to  the  jurisdiction  of  the  Judge  to  hear  and 
dispose  of  that  claim;  it  was  not  necessary  for  him  to  interpret  the 
’ Lakes  and  Rivers  Improvement  Act  or  the  Ashburton  Treaty  in 
order  to  give  himself  jurisdiction. 

Re  Township  of  Ameliasburg  v.  Pitcher  (1906),  13  O.L.R.  417,  fol- 
lowed. 

2.  The  portion  of  Canada  adjacent  to  the  Pigeon  river  is  part  of  the 
Province  of  Ontario:  The  Canada  (Ontario  Boundary)  Act,  1889, 
52  & 53  Viet.  ch.  28  (Imp.) 

The  Pigeon  river,  though  part  of  the  international  boundary,  is  not 
removed  from  the  jurisdiction  of  the  Province  of  Ontario;  and  the 
waters  on  the  Canadian  side  are  Canadian  waters. 

The  Ship  “D.  C.  Whitney  v.  St.  Clair  Navigation  Co.  (1907),  38  Can. 
pS.C.R.  303,  followed. 

The  bed  of  a navigable  river  is  held  by  the  Crown  in  the  right  of  the 
Province:  Montreal  City  v.  Montreal  Harbour  Comnnissioners,  [1926] 
A.C.  299. 

The  Lakes  and  Rivers  Improvement  Act  does  not  purport  to  restrict 
or  interfere  with  the  navigation  of  the  river,  and  cannot  be  re- 
garded as  invading  the  rights  of  the  Dominion  in  its  control  over 
navigation:  it  is  therefore  intra  vires  the  Ontario  Legislature. 

39 — 65 — O.L..R. 
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Quecldy  River  Driving  Boom  Co.  v.  Davidson  (1883),  10  Can.  S.C.R. 
222,  distinguished. 

3.  The  Ashburton  Treaty  provides  (art.  3)  that  certain  water  com- 
munications, including  the  Pigeon  river,  shall  be  free  and  open  to 
the  subjects  and  citizens  of  both  countries;  and  it  was  contended 
that  the  A.  company  had  therefore  no  right  to  impose  tolls:  — 
Held,  that  the  Ashburton  Treaty,  never  having  been  validated  by  statute 
of  the  Imperial  or  Dominion  Parliament,  except  as  to  certain  clauses 
not  here  material,  is  no  part  of  the  law  of  this  country. 

In  Canada  or  Great  Britain  a treaty  does  not  confer,  as  between  the 
State  and  the  subject,  or  as  between  subjects,  any  rights  upon  the 
latter:  under  our  constitution  such  rights  can  only  be  conferred  by 
the  common  law  of  England  or  by  legislative  enactment  of  a duly 
competent  legislature. 

The  question  of  the  binding  effect  of  a treaty  upon  the  citizens  of 
one  of  the  high  contracting  parties  discussed. 

Rainy  Lake  and  River  Boom  Corporation  v.  Rainy  River  L%ml)er  Co. 

(1912),  27  O.L.R.  131,  explained  and  distinguished. 

Walker  v.  Baird,  [1892]  A.C.  491,  and  Smith  v.  Ontario  and  Minnesota 
Power  Co.  Ltd.  (1918),  44  O.L.R.  43,  referred  to. 

Held,  also,  that  the  words  “free  and  open”  do  not  mean  “free  of 
charges”  or  “without  compensation,”  but  “available  or  accessible” 
only. 

Benjamin  v.  Manistee  River  Imjyrovement  Co.  (1880),  42  Mich.  628, 
and  later  American  cases,  approved. 

Motio.v  on  behalf  of  the  Pigeon  Timber  Com]iany  Ltd.  for  an 
order  prohibiting  his  Honour  Judge  McKay,  the  Junior  Judge  of 
the  District  Court  of  the  District  of  Thunder  P)ay,  from  approv- 
ing any  schedule  of  tolls  proposed  to  be  charged  by  the  Arrow 
Eiver  and  Tributaries  Slide  and  P)Oom  Company  Ltd.  for  alleged 
improvements  made  liy  it  on  the  Pigeon  river  and  from  hearing 
any  further  evidence  on  the  said  application. 

]\Iay  16.  The  motion  was  heard  by  AYeigiit,  J.,  in  Chambers. 

H.  F.  Farlcmson,  K.'C.,  for  the  applicant  company. 

Sir  llh  II.  Ilearst,  K.C.,  for  the  respondent  company. 

Edward  Bayly,  K.C.,  for  the  Attorney-General  for  Ontario. 

The  Attorney-General  for  Canada  was  notified  but  did  not 
appear. 


J line  2.  Weight,  J.  : — The  applicant  is  an  incorporated  com- 
pany carrying  on  timbering  operations  in  the  neighbourhood  of 
the  Arrow  and  the  Pigeon  rivers,  in  this  Province. 

The  respondent  company  was  incorporated  by  letters  patent 
under  the  Ontario  Companies  Act  on  the  7th  day  of  September, 
1922,  for  the  following  purposes  and  objects  as  declared  in  the 
letters  patent,  namely: — 

‘^bSnbject  to  the  provisions  of  the  Timber  Slide  Companies  Act, 
to  acquire  or  construct  and  maintain  any  dam,  slide,  pier,  boom 
or  other  Avork  necessary  to  facilitate  the  transmission  of  timber 
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down  the  Arrow  river  and  its  tributaries  and  that  part  of  the  'Wright,  J. 
Pis^eon  river  which  is  within  the  Province  of  Ontario  and  to  blast  ^[7^ 
rocks  or  bridge  or  remove  shoals  or  other  impediments  or  other-  — 
wise  improve  tlie  navigation  of  the  said  Arrow  liver  or  its  tribii-  rivkr'and 
taries  and  the  said  Pigeon  river,  within  the  said  Province  of 
Ontario.’'  Uoom  r’o. 

Ender  the  Lakes  and  Rivers  Improvement  Act,  R.S.O.  1927, 
cb.  -13,  the  respondent  company  is,  subject  to  the  provisions  of 
til  at  Act,  entitled  to  make  improvements  for  the  purpose  of  facilit- 
ating the  floating  of  logs,  etc.,  and  to  demand  and  receive  lawful 
tolls  upon  all  timber  passing  through  or  over  such  work.  These 
tolls  are,  by  sec.  53  of  that  Act,  to  be  fixed  by  the  Judge  of  the 
District  Court  after  the  applicant  has  taken  certain  preliminary 
steps  to  notify  the  interested  parties. 

The  present  respondent  company,  in  alleged  exercise  of  its 
powers  in  that  behalf,  gave  notice,  pursuant  to  sec.  53  of  the  Lakes 
and  Rivers  Improvement  Act,  of  a hearing  before  his  Honour 
Judge  McKay  for  the  purpose  of  fixing  tolls  on  the  Arrow  river 
and  a part  of  the  Pigeon  river. 

His  Honour  proceeded  to  take  evidence  on  the  14th  April, 

1930,  with  a view  to  fixing  such  tolls,  and,  after  hearing  certain 
evidence,  adjourned  the  further  hearing  until  the  2nd  May  of  the 
present  year,  before  which  date  the  present  motion  was  launched. 

L^pon  the  argument  counsel  for  the  applicant  company  admit- 
ted that,  so  far  as  the  Arrow  river  was  concerned,  the  District 
Court  Judge  had  jurisdiction,  and  so  the  motion  so  far  as  that 
river  is  concerned  need  not  be  further  considered. 

The  grounds  urged  in  support  of  this  application  are: — 

That  the  said  Judge  has  no  jurisdiction  to  approve  of  tolls 
proposed  to  be  charged  by  the  said  company  for  the  use  of  alleged 
improvements  made  on  said  river  by  it  for  river  driving  purposes, 
such  river  being  an  international  stream,  and  under  the  terms  of 
the  treaty  between  Great  Britain  and  the  United  States,  commonly 
known  as  the  Ashburton  Treaty,  being  free  and  open  to  the  use 
of  the  subjects  and  citizens  of  both  Panada  and  the  United  States. 

^‘2.  That  Part  A^.  of  the  Lakes  and  Rivers  Improvement  Act, 
in  so  far  as  it  purports  to  authorise  the  said  company  to  charge 
and  collect  tolls  for  the  use  of  any  improvements  for  river  driving 
made  or  to  be  made  in  the  said  Pigeon  river,  is  ultra  vires  the 
Ontario  Legislature  and  null  and  void. 

“3.  That  the  said  company  has  no  legislative  authority  to 
exact  tolls  or  other  charges  for  the  use  of  any  improvements  for 
river  drivimr  made  or  to  be  made  bv  it  in  said  Pigeon  river.’^ 
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As  the  argument  affects  the  respective  rights  of  the  Dominion 
and  the  Province  of  Ontario,  the  Attorneys-General  for  both  the 
Province  and  the  Dominion  were  notified,  and  the  Deputy  Attor- 
ney-General of  Ontario  appeared  upon  the  argument,  representing 
the  Province,  to  uphold  the  validity  of  the  Lakes  and  Rivers 
Improvement  Act.  The  Attorney-General  for  Canada  was  not 
represented  by  counsel. 

At  the  outset  counsel  for  the  respondent  company  contended 
that  in  any  event  it  was  not  a case  for  prohibition,  and  in  support 
of  this  contention  he  cited  and  relied  upon  the  decisions  in  Be 
Township  of  Ameliashurg  v.  Pitcher  (1906),  13  O.L.R.  dlT,  and 
Be  Fioyston  Parle  SuheUrision  and  Tofvn  of  Steeltoii  (1913),  28 
O.L.R.  629. 

Counsel  for  the  applicant  argued  that  the  District  Court  Judge 
liad  no  jurisdiction,  inasmuch  as  the  Pigeon  river  was  not  within 
Ontario,  and  therefore  any  adjudication  made  by  him  would  be 
without  jurisdiction,  and  that  in  any  case  tlie  provisions  of  the 
Ashburton  Treaty  precluded  the  levying  of  tolls  on  the  Pigeon 
river. 

Counsel  for  the  respondent  company  contended  that  it  was  not 
a case  for  prohibition,  as  the  claim  on  behalf  of  the  applicant  ivas 
rather  l)y  way  of  defence  to  the  claim  of  the  respondent  company 
to  the  right  to  charge  any  tolls,  and  did  not  affect  the  jurisdiction 
of  the  District  Court  Judge  to  hear  and  dispose  of  the  application. 

As  stated  in  Be  Township  of  Ameliashurg  v.  Pitcher,  the  con- 
test is  whetlier  it  is  necessary  to  interpret  the  Lakes  and  Rivers 
Improvement  Act  or  possibly  tlie  Ashburton  Treaty  in  order  to  find 
out  whether  the  District  Court  Judge  should  decide  the  rights  of 
the  parties  at  all.  If  he  misinterprets  the  statute  so  as  to  give 
himself  jurisdiction,  prohibition  will  lie;  but,  if  it  be  necessary 
to  interpret  the  statute  simply  to  decide  the  rights  of  the  parties, 
prohibition  Avill  not  lie,  no  matter  how  erroneous  the  judgunent 
may  be. 

In  my  opinion,  the  allegations  or  contentions  of  the  applicant 
are  properly  to  be  dealt  Avith  as  a defence  or  ansAver  to  the  claim 
of  the  respondent  company  to  collect  tolls  and  do  not  go  to  the 
jurisdiction  of  the  District  Court  Judge  to  hear  and  dispose  of 
the  application.  Upon  such  an  application  the  present  applicant 
Avould  be  entitled  to  adduce  evidence  to  sheAv  the  cost  of  the 
improvements,  and  AAdrat  Avas  a fair  schedule  of  tolls  to  be  imposed, 
and  other  matters  of  a similar  nature.  It  Avould  also  be  open  to 
the  applicant  to  contend  on  such  a hearing  that  under  the  Ash- 


ONTAlilO  LAW  REVOllTS. 


579 


Lxy.] 


burton  Treaty  no  tolls  should  be  charged  at  all.  But  this  view 
would  not  warrant  or  support  the  contention  ot  the  applicant 
that  the  District  'Loui-t  Judge  had  no  jurisdiction  to  hear  and 
dispose  of  the  aj)])li cation.  It  would  l)e  analogous  to  a situation 
which  would  exist  where  the  parties  had  agreed  upon  a schedule 
of  tolls  and  the  terms  of  the  agreement  were  in  dispute.  In  that 
case  it  would  manifestly  be  within  the  jurisdiction  of  the  District 
Court  Judge  to  hear  and  dispose  of  the  application,  and,  in  arriv- 
ing at  a decision,  construe  the  agreement  and  determine  whether 
it  was  applicable  or  not. 

As  to  the  other  contention,  viz.,  that  the  Pigeon  river,  at  the 
point  where  the  improvements  were  constructed,  was  not  within 
the  Ih’ovince  ot'  Ontario,  it  would  require  evidence,  either  docu- 
mentary or  oral,  to  establish  the  fact,  and  obviously  it  would  be  for 
the  Judge  hearing  the  application  to  decide  on  such  evidence. 

This  would  be  sufficient  to  dispose  of  the  application,  as,  in  my 
view,  it  is  not  a case  in  which  an  order  for  prohibition  should  l)e 
made. 

However,  as  there  were  other  serioms  and  substantial  questions 
strenuously  argued  by  counsel,  with  very  great  ability,  I think  it 
proper  to  refer  to  and  dispose  of  the  other  grounds  upon  which 
the  motion  is  based. 

I shall  first  deal  with  the  argument  that  part  of  the  Lakes 
and  Eivers  Improvement  Act  is  ultra  vires  of  the  Ontario  Legis- 
lature, and  therefore  null  and  void. 

It  is  true  that  the  Pigeon  river  forms  a part  of  the  interna- 
tional boundary,  but  that  does  not  remove  it  from  the  jurisdiction 
of  the  Province  of  Ontario. 

By  reference  to  the  Imperial  Act  52  & 53  Viet.  ch.  28,  entitled 
the  Canada  (Ontario  Boundary)  Act,  1889,  it  will  be  seen  that 
this  portion  of  Canada  is  designated  as  forming,  part  of  the  Prov- 
ince of  Ontario.  Whether  or  not  the  Pigeon  river  is  navigable 
does  not  enter  into  a consideration  of  the  case. 

In  The  Ship  “D.C.  v.  St.  Clair  Navigation  Co 

(1907),  38  Can.  8.C.R.  303.  the  Supreme  Court  of  Canada  assert- 
ed, ap]iarently  as  undoubted  law.  that  tlie  waters  on  the  Canadian 
side  of  the  St.  Clair  river,  even  though  forming  part  of  tiie  inter- 
national iioundary,  were  nevertheless  Canadian  waters. 

The  decision  of  the  Judicial  Committee  of  the  Privy  Council 
in  Montreal  City  v.  Montreal  Harbour  Commissioners,  [1926 1 
A.C.  299.  appears  to  settle  conclusively  that  the  bed  of  a navigable 
river  is  held  by  the  Crown  in  the  right  of  tlie  Province. 

The  Lakes  and  Rivers  Improvement  Act  does  not  purport  to 
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restrict  or  interfere  in  any  way  with  the  navigation  of  the  river, 
and  I fail  to  see  how  it  could  be  considered  as  trenching  upon  or 
invading  the  rights  of  the  Dominion  in  its  control  over  navigation. 

There  was  no  evidence  before  me  that  the  Pigeon  river  was 
navigable  at  the  point  where  the  improvements  were  constructed, 
and  upon  a motion  like  the  present  I do  not  consider  it  proper  to 
assume  that  the  legislation  was  intended  to  affect  matters  beyond 
the  jurisdiction  of  the  enacting  body,  when  it  may  apply  to  matters 
failing  wdthin  the  ambit  of  its  powers. 

The  only  case  I have  been  able  to  discover  dealing  with  this 
aspect  is  Queddy  River  Driving  Boom  Co.  v.  Davidson  (1883),  10 
Can.  8.C.E.  222,  where  it  was  held  that  the  Province  of  ^N'ew 
Brunswick  could  not  authorise  the  construction  of  a boom  which 
would  obstruct  navigation  in  a river  which  was  tidal  and  navigable. 
As  I read  this  decision,  it  proceeded  mainly  on  the  ground  that 
the  river  was  a navigable  one  and  therefore  within  the  legislative 
jurisdiction  of  the  Dominion. 

In  view  of  the  decisions  already  cited  and  in  the  absence  of 
authority  to  the  contrary,  I am  of  opinion  that  the  legislation  in 
question  is  intra  vires  of  the  Ontario  Legislature. 

The  other  argument  urged  by  the  counsel  for  the  applicant  is 
more  serious.  He  contends  that  under  the  terms  of  the  Ashburton 
Treaty,  already  referred  to,  the  respondent  company  has  no  right 
to  impose  tolls,  as  it  ivould  contravene  the  provision  of  the  Treaty 
which  provides  that  the  waters  of  the  Pigeon  river  shall  be  free 
and  open  to  the  use  of  the  subjects  and  citizens  of  both  countries. 

In  art.  3 of  the  Ashburton  Treaty  the  following  provision 
appears : — 

^Ht  being  understood  that  all  the  water  communications  and 
all  the  usual  portages  along  the  line  from  Lake  Superior  to  the 
Lake  of  the  Woods  and  also  the  Grand  Portage  from  the  shore  of 
Lake  Superior  to  the  Pigeon  river,  as  now  actually  used,  shall  be 
free  and  open  to  the  use  of  the  subjects  and  citizens  of  both  coun- 
tries.^’ 

It  may  lie  mentioned  here  that  by  a subsequent  treaty  between 
(‘anada  and  the  United  States  in  1925,  the  boundary-line  between 
these  two  countries,  or  particularly  that  portion  of  it  formed  by 
the  Pigeon  river,  was  delimited. 

In  support  of  his  contention  counsel  relies  strongly  upon  the 
decision  of  the  present  Chief  Justice  of  Ontario  in  Rainy  Lake  and 
River  Boom  Corporation  v.  Rainy  River  Lumber  Co.  (1912),  27 
O.L.E.  131,  and  there  are  some  dicta  in  that  case  which  would 
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appear  at  lirst  sight  to  warrant  that  contention,  hut  a closer  read- 
ing* of  the  judgment  in  that  case  will  disclose  that  the  ratio 
decidendi  did  not  include  the  point  raised  here.  In  that 
case  the  plaintiff  company  was  incorporated  under  the 
laws  of  the  State  of  Minnesota,  and  in  the  alleged  exercise  of  its 
powers  constructed  a boom  across  the  Rainy  river  to  the  Canadian 
shore.  The  defendant  company  was  a Canadian  corporation  oper- 
ating on  the  Canadian  side  of  the  Rainy  river.  The  effect  of 
the  boom  constructed  by  the  plaintiff  company  was  to  divert  the 
defendant  company’s  logs  to  the  United  States  side  of  the 
river,  and  under  the  alleged  authority  of  the  legislation  of  the 
State  of  Minnesota  it  attempted  to  impose  and  collect  tolls  for 
the  logs  belonging  to  the  defendant  company  in  the  manner  afore- 
said. At  p.  138,  the  learned  trial  Judge  (Mulock,  C.J.Ex.D.)  is 
reported  as  holding  that  the  plaintiff  company  illegally  acquired 
possession  of  the  logs  belonging  to  the  defendant  compan}^  and 
therefore  was  not  entitled  to  payment  for  any  services  in  respect 
of  the  logs  thus  wrongfully  dealt  with.  He  based  his  judgment 
also  on  another  ground,  namely,  that  the  boom  was  in  the  river 
without  legal  authority.  See  p.  139. 

At  p.  141  the  learned  Chief  Justice,  in  dealing  with  the  scope 
of  the  Ashburton  Treaty,  makes  use  of  the  following  language : — • 

'MTider  the  Ashburton  Treaty,  the  citizens  of  the  two  countries 
became  entitled  to  the  free  use  of  the  river.  The  Legislature  of 
the  State  of  Minnesota  has  purported  to  deprive  them  of  that 
right  by  granting  permission  to  the  plaintiff  company  to  exact 
tolls.  The  undisputed  evidence  is  that  the  State  Legislature  had 
no  jurisdiction  so  to  repeal  that  clause  in  the  Treaty. 

'^T,  therefore,  think  that  the  provision  in  the  plaintiff  com- 
pany’s charter  purporting  to  entitle  it  to  impose  tolls  or  other 
charges  is  ultra  vires  the  State  Legislature  and  null  and  void.” 

The  position  in  that  case  is  entirely  different  from  that  existing 
in  the  present. 

Under  the  law  of  the  United  States  the  Ashburton  Treaty 
l)(  came  and  is  a part  of  the  law  of  that  country : see  Wheaton’s 
International  Law,  5th  ed.,  p.  337.  No  State  Legislature  has  any 
light  to  enact  any  statute  that  contravenes  the  provision  of  the 
treaty,  which  is,  as  already  stated,  deemed  to  he  part  of  the  law 
of  the  United  States.  See  Minnesota  Canal  and  Foii'er  Co.  v. 
Pratt  (1907),  101  Minn.  197. 

In  Canada  or  any  other  British  country,  the  position  is  entirely 
different.  A treaty  is  deemed  a contract  or  convention  between 
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the  two  nations  and  does  not  become  a part  of  the  law  of  the  land 
unless  by  express  Act  of  the  legislative  body.  It  would  appear 
that  tlie  Ashburton  Treaty  was  never  validated  by  statute  of  the 
Imperial  Parliament  or  of  the  Dominion  Parliament,  except  as  to 
certain  clauses  relating  to  extradition  of  criminals,  which  was 
validated  by  an  Imperial  Act  of  Parliament. 

The  question  of  the  binding  effect  of  a treaty  upon  the  citizens 
of  one  of  the  high  contracting  parties  is  dealt  with  to  some  extent 
in  ^Yalker  v.  Baird,  [1892]  A.C.  491.  The  actual  decision  in  that 
case  is  rather  limited  in  its  scope,  as  the  Judicial  Committee  based 
its  decision  entirely  on  the  ground  that  the  allegations  contained 
in  the  statement  of  defence,  namely,  that  the  action  of  the 
defendant  was  an  act  of  state  and  therefore  justified  his  invasion 
of  the  legal  private  rights  of  the  plaintiff,  did  not  constitute  a 
tlefence  to  the  action.  Their  Lordships  expressly  declined  to  con- 
sider the  effect  of  a treaty  of  jieace  or  the  case  of  a treaty  akin  to 
a treaty  of  peace  or  where  in  both  or  either  of  these  cases  inter- 
ference with  ])rivate  rights  can  he  authorised  otherwise  than  by 
the  Legislature.  The  argument  before  the  Judicial  Committee  is 
informing  and  instructive. 

At  p.  492  it  is  stated  that  counsel  for  the  appellant  conceded 
that  treaties  involving  questions  of  taxation  or  torts  pr  cession  of 
territory  in  time  of  peace  could  not  be  carried  out  by  the  Executive, 
but  inferentially  must  be  carried  out  by  the  Legislature.  At  that 
page  it  is  further  stated  that  the  Crown  did  not  contend  that  it 
could  sanction  an  invasion  by  its  officers  of  private  rights  in  order 
to  carry  out  any  kind  of  treaty,  or  that  the  Crown  had  any  power 
to  enforce  a treaty  except  when  such  treaty  is  to  put  an  end  to  w^ar 
or  to  prevent  war.  The  contention  of  the  counsel  for  the  plaintiff 
in  that  case  was  stated  to  be  that  an  Act  of  Parliament  was  neces- 
sary in  order  to  make  the  provisions  of  a treaty  of  binding  force 
upon  private  individuals  and  private  rights.  In  many  instances, 
as  would  appear  by  reference  to  HertslePs  G-eneral  Index,  Acts  of 
Parliament  were  passed  in  order  to  carry  out  and  enforce  treaties. 

In  Oppenheinds  International  Law,  4th  ed.,  pp.  733  et  seq.,  it 
is  stated  that  the  binding  force  of  a treaty  concerns  the  contract- 
ing States  only,  and  not  their  subjects.  It  is  there  further  stated 
that  if  treaties  contain  stipulations  wdth  regard  to  rights  and 
duties  of  the  subjects  of  the  contracting  States,  these  States  must 
take  such  steps  as  are  necessary,  according  to  their  municipal  law, 
to  make  these  stipulations  binding  upon  their  subjects. 

The  author  suggests  that  in  some  countries  special  statutes 
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ave  necessary  to  make  treaties  binding  upon  the  subjects  of  one 
of  the  contracting  States. 

At  pp.  700  et  seq.  the  question  as  to  the  binding  force  of  a 
treaty  is  discussed,  and  it  is  stated  that  international  law  is  less 
enforceable  than  municipal  law.  In  fact  there  does  not  appear  to 
be  any  tribunal  up  to  the  present  date  to  enforce  the  observance 
of  treaties.  Heretofore  they  have  been  regarded  as  contracts 
dependent  upon  the  honour  of  the  contracting  nations  to  observe 
the  provisions. 

In  Bainy  Lake  Biver  Boom  Corporation  v.  Bainy  Biver  Lum- 
ber Co.,  it  will  be  noted  that,  except  by  inference,  the  learnetl 
Chief  Justice  did  not  hold  that  the  imposition  of  a toll  deprived 
a river  of  its  free  character,  although  such  an  inference  might  be 
drawn  from  some  of  the  dicta  used  in  that  case. 

Another  case  in  our  Courts  which  touches  the  question  at  issue 
is  Smith  v.  Ontario  and  Minnesota  Power  Co.  Ltd.  (1918),  41 
O.L.R.  43,  where  the  effect  of  a treaty  upon  the  citizens  of  the 
contracting  countries  is  to  some  extent  discussed.  In  that  case 
the  plaintiff  sued  the  defendant  company  for  damages  for  flooding 
his  lands  by  the  erection  of  a boom  in  the  Rainy  river,  which  forms 
at  the  point  in  qiiestion  part  of  the  international  boundary  between 
the  Llnited  States  and  Canada.  In  that  case  it  was  stated  by  Mr. 
Jusice  Riddell,  at  p.  48,  that  at  the  time  of  the  Ashburton  Treaty 
‘'The  water  communications  from  Lake  Superior  to  the  Lake  of  the 
Woods  and  further  west  were  used  by  fur-traders  for  the  passage 
of  goods,  rum,  etc.,  inward  and  furs  outward  . . . for  the 
advantage  of  traders  of  either  nation  to  be  allowed  to  use  the 
waters  of  the  other,'’^  etc.  “It  must  be  obvious  that  the  whole 
object  of  this  clause’'’  (referring  to  the  Treaty)”  is  the  advantage 
of  those  desiring  to  pass  along  the  waters  (and)  or  the  portage : the 
provision  is  that  such  passage  shall  be  free  and  open.  There  was 
uo  intention  to  take  care  of  the  rights  of  landowners  or  others 
near  the  route;  and  I do  not  think  that  such  persons  can  appeal  to 
the  Treaty  as  it  is  sought  to  do  here.” 

This  case  is  helpful  in  shewing  that  the  treaty  is  to  be  read  and 
construed  as  applying  to  the  situation  at  the  time  the  treaty  was 
negotiated,  and  that  only  those  within  the  contemplation  of  the 
terms  of  the  treaty  can  avail  themselves  of  its  provisions. 

Read  in  this  light,  I think  the  proper  construction  to  be  placed 
upon  the  treaty  is  that  it  was  a contract  between  the  United  States 
and  Great  Britain  ])roviding  that  in  the  navigation  of  this  inter- 
national water  the  citizens  of  each  country  should  have  equality 
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of  treatment  and  freedom  of  access,  and  that  it  was  entirely  in 
the  nature  of  a contract  between  these  two  nations,  and  could  not 
by  any  means  he  said  to  be  legislation,  at  least  on  the  part  of 
Great  Britain,  respecting  the  rights  of  its  subjects.  In  other 
words,  it  was  never  intended  to  enact  and  declare  as  law  that  the 
citizens  of  Canada  should  have  access  or  right  of  navigation  over 
the  portion  of  the  river  under  Canadian  jurisdiction  free  from 
tolls  or  other  regulations  imposed  by  the  legislation  of  their  own 
Parliament. 

This  view  of  the  matter  would  be  sirfficient  to  dispose  of  this 
application,  but  another  argument  has  been  urged  with  great  force 
by  counsel  for  the  respondent  company,  to  the  effect  that,  assum- 
ing the  provisions  of  the  Ashburton  Treaty  to  have  the  force  of 
law  in  Canada,  the  proper  construction  of  the  treaty  does  not 
exclude  the  right  of  either  of  the  countries  to  impose  and  exact 
tolls  for  the  use  of  improvements  constructed  on  the  river  by  those 
legally  authorised  to  do  so. 

It  is  contended  that  the  expression  in  the  treaty  that  these 
water,  communications  shall  he  free  and  open  to  the  use  of  the 
subjects  and  citizens  of  both  countries  only  means  that  the  citizens 
of  each  country  shall  have  the  right  to  use  the  water  communica- 
tion of  the  other  without  any  obstruction  or  denial  of  their  right 
to  do  so — in  other  words  the  term  free  and  open  does  not  mean 
free  of  charges  or  without  compensation,  but  available  or  accessible 
only. 

In  our  own  Courts  the  expression  ^d'ree  and  open’^  does  nut 
appear  to  have  been  the  subject  of  judicial  decision,  but  there  are 
two  cases  in  the  United  States  Courts  which  touch  the  question, 
and,  although  these  decisions  are  not  binding,  yet,  as  the  reason- 
ing in  the  judgnients  commends  itself  to  me,  I shall  refer  to  them. 

One  of  these  cases  is  Ben  jamin  v.  Manistee  River  Improvement 
Co.  (1880),  42  Mich.  628.  In  that  case  it  was  held  that  the  navig- 
able waters  of  the  LAiited  States,  though  forever  free,  are  never- 
theless subject  to  state  control  and  regulation  and  may  be  improved 
by  bridge  or  dam  under  state  legislation ; further,  that  free  navig- 
ation is  not  necessarily  the  unobstructed  navigation  of  a stream 
in  its  natural  condition.  It  was  also  held  that  tolls  for  the" navig- 
ation of  an  improved  stream  are  not  taxes,  duties,  or  imposts  on 
the  use  of  the  stream,  but  rather  tolls  for  the  enjoyment  of 
improvements  by  which  it  has  acquired  a new  value  and  increased 
navigability. 

In  Oshorne  v.  Knife  Falls  Boom  Co.  (1884),'  21  N.W.  Eepr. 
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104,  it  was  held  that  the  Act  of  the  Legislature  authorising  the 
defendant  company  to  construct  and  maintain  booms  in  the  river 
and  to  receive  and  collect  boomage  on  the  logs  handled  by  it  was 
valid  and  did  not  violate  the  state  constitution,  which  provides 
that  the  rivers  of  the  United  States  should  be  forever  free. 

The  case  of  Benjamin  v.  Manistee  River  Improvement  Co., 
already  referred  to,  was  followed  in  the  Osborne  case,  and  several 
other  cases  were  cited  in  support  of  the  doctrine  that  the  tolls 
were  really  tolls  charged  on  account  of  improvements  and  did  not 
infringe  upon  the  freedom  of  the  river. 

In  the  case  of  Minnesota  Canal  and  Power  Co.  v.  Pratt  (1907), 
101  Minn.  1'97,  the  effect  of  the  Ashburton  Treaty  is  considered  in 
great  detail.  That  case  is  of  some  value  in  that  it  states  that  the 
effect  of  a treaty  entered  into  by  the  United  States  is  to  constitute 
it  a municipal  law  binding  upon  the  Courts,  as  well  as  an  inter- 
national contract.  The  decision  in  the  case  turned  on  the  fact 
that  the  State  Legislature  had  purported  to  grant  to  a public  ser- 
vice corporation  the  right  to  exercise  power  of  eminent  domain  in 
furtherance  of  its  enterprise  involving  an  interference  with  navi- 
gable waters  in  the  State  without  having  first  procured  the  ap- 
proval of  its  plan  by  the  officers'  of  the  Federal  Govern- 
ment. At  p.  231,  the  obligation  of  the  United  States  in  respect  to  a 
treaty  is  stated  and  appears  to  be  in  harmony  with  the  views  of 
the  text-writers  on  the  subject,  to  the  effect  that  for  the  breach 
of  a treaty  a nation  is  responsible  only  to  the  other  contracting 
power  in  its  own  sense  of  right  and  justice  and  the  public  opinion 
of  the  world.  Its  treaty  obligations  are  not  cognizable  ordinarily 
in  any  court  of  justice  deriving  its  authority  from  municipal  law. 

> The  views  of  the  text-writers  on  the  subject  of  treaties  and 
international  law,  as  well  as  the  cases  referred  to  by  counsel,  have 
led  me  to  the  conclusion  that  in  'Canada  or  in . Great  Britain  a 
treaty  does  not  confer,  as  between  the  State  and  the  subject,  or 
as  between  subjects,  any  rights  upon  the  latter,  and  that  under  our 
constitution  such  rights  can  only  be  conferred  by  the  common  law 
of  England  or  by  legislative  enactment  of  a duly  competent  legis- 
lature. 
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Applying  that  principle  to  the  present  case,  it  would  appear 
that  tlie  Ashburton  Treaty  does  not  and  was  not  intended  to  con- 
fer upon  a citizen  of  Canada  any  right  or  authority  as  against  the 
Government  of  Canada  or  against  any  other  citizen  of  Canada. 

This  disposes  of  all  the  questions  raised  on  the  argument,  and, 
in  view  of  the  conclusions  I have  reached,  it  follows  that  the  applic- 
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atioii  for  prohibition  must  be  dismissed  on  all  the  grounds  taken 
b}’  the  respondent  company. 

The  application  will  be  dismissed  with  costas. 


[McEVOY,  J.] 

Huxter  t.  Hunter. 

Bead  Body — Right  to  Dispose  of — Duty  of  Executor — Claim  of  Widow 

— Change  of  Religious  Faith  in  Last  Illness — Mental  Competence 

— Evidence — Conflict — Injunction 

An  aged  man  had  been  all  his  life  a devout  Protestant,  but  his  wife 
was  a devout  Roman  Catholic.  During  his  last  illness,  and  shortly 
before  his  death,  he  expressed  a desire  to  be  buried  in  the  place 
v/here  his  wife  would  be  buried,  which  was  taken  to  mean  in  a 
Roman  Catholic  cemetery.  He  was  baptized  by  a Roman  Catholic 
priest  and  received  into  the  Roman  Catholic  Church  on  the  30th 
April,  and  died  on  the  19th  May,  1930.  There  was  conflicting  evi- 
dence as  to  his  mental  condition  on  the  30th  April,  and  there  was 
a contest  between  members  of  his  family  as  to  where  he  should  be 
buried.  One  of  his  sons  was  named  as  executor  in  his  will,  and 
letters  probate  were  granted  to  him  by  the  proper  Court;  — 

Held,  that  the  executor  had  a right  to  the  body  for  the  purpose  of 
burial;  and,  in  an  action  brought  by  the  executor  against  the  widow 
and  others,  an  interim  injunction  was  granted  and  continued  until 
the  trial  of  the  action,  restraining  the  defendants  from  preventing 
the  plaintiff  from  carrying  out  the  burial  of  the  body  of  the 
deceased. 

Review  of  the  authorities. 

An  action  by  W.  J.  Hunter,  executor  of  the  will  of  Eobert 
Hunter^  deceased^  against  Mary  Ann  Hunter,  E.  H.  Graham,  and 
M.  J.  Keys,  to  rj^train  the  defendants  from  interfering  with  or 
preventing  the  plaintiff  from  carrying  out  the  burial  of  the  body 
of  the  deceased. 

An  interim  injunction  was  granted  by  the  Local  Judge  at 
Kingston,  and  the  plaintiff  now  moved  for  an  order  continuing  it 
until  the  trial. 

June  15.  The  motion  was  heard  by  McEvoy,  J.,  in  the  Weekly 
Court,  Toronto. 

A.  B.  Cunningham,  K.C.,  for  the  plaintiff. 

Gideon  Grant,  K.C.,  and  J.  M.  Hickey,  for  the  defendants. 

June  IT.  McEvoiy  J. : — This  is  a motion  made  on  behalf  of  a 
son  of  the  testator  Eobert  Hunter,  who  is  the  executor  of  the  last 
will  and  testament  of  the  deceased,  for  an  order  continuing  an 
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interim  iiijiinctioii  granted  b}'  the  Local  Judge  of  this  Court  at 
Kingston,  restraining  the  defendants,  their  servants  and  agents, 
from  interfering  with  or  preventing  the  plaintiff  from  carr3ung 
out  the  burial  of  Robert  Hunter’s  body.  Robert  Hunter  departed 
tliis  life  on  or  about  the  19th  day  of  May,  1930.  He  made  his 
last  will  aud  testament  bearing  date  the  6th  day  of  October,  1921, 
and  named  W.  J.  Hunter  and  George  A.  MacDonald  executors, 
and  probate  of  this  will  was  granted  to  the  plaintiff  a few  days  ago, 
MacDonald  having  predeceased  the  testator. 

This  is  one  of  those  unfortunate  cases  where  honest  sentiment 
and  honest  religious  conviction  have  brought  about  an  intensely 
sad  struggle  between  two  factions  of  a family.  The  deceased 
Robert  Hunter  was  for  his  lifetime  a staunch,  devout  Protestant 
and  an  Orangeman.  Llis  wife,  the  defendant  Mary  Ann  Hunter, 
was  and  is  an  equally  staunch  and  devout  Roman  Catholic.  Eacli 
side,  one  would  like  to  think  (making  due  allowance  for  strong 
personal  preference  on  each  side),  is  inspired  with  a desire  to 
see  to  it  that  the  deceased  shall  be  buried  in  the  manner  and  in  the 
])lace  that  he  would  desire  to  be  buried  in  if  he  were  to  decide  the 
matter,  and  were  he  so  to  decide  it  while  he  was  in  the  full  vigour 
of  his  faculties. 

The  matter  now,  however,  is  in  the  Court,  and  it  is  the  duty 
of  the  Court  to  thread  out  the  tangled  skein  and  decide  between 
the  ])arties  as  best  can  be  done  under  the  law  and  upon  the  material 
hied  so  far  as  this  motion  is  concerned.  The  dead  must  be  buried. 

I must  first  try  to  find  the  facts  in  so  far  as  they  are  disclosed 
upon  the  material  filed. 

Robert  Norman  Hunter,  a grandson,  says  that  the  deceased 
•received  the  Sacrament  from  an  Anglican  priest  in  October,  1929; 
that  the  deceased  exacted  a promise  from  that  priest,  the  Rev- 
erend Mr.  Burke,  that  he  (Burke)  would  see  to  it  that  he  (Robert 
Hunter)  should  be  buried  as  a member  of  the  Anglican  Church. 
He  says,  that  his  (the  affiant’s)  father  and  mother  were  present, 
and  his  uncle  Edward  Hunter  and  Edward  Hunter’s  son  were  also 
present  at  this  time — seven  persons  in  all,  including  the  testator. 
This  affidavit  was  sworn  on  the  28th  May,  1930. 

Ethel  Hunter,  the  wfife  of  the  plaintiff,  swears  that  in  the 
month  of  October,  1929,  she  was  present  at  Edward  Graham’s 
house  and  in  the  room  with  the  deceased  and  in  the  presence  of 
her  husband,  William  James  Hunter,  her  son,  Robert  Norman 
Hunter,  her  brother-in-law,  Edward  Hunter,  and  his  son  Harold 
Hunter  (seven  in  all,  including  the  testator),  when  this  promise 
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sworn  to  by  Robert  A'orman  Hunter  was  exacted.  This  affidavit 
was  sworn  on  the  28th  Ma}y  1930. 

William  James  Plunter^  the  plaintiff,  swears  that  he  was  pres- 
ent at  the  house  of  Edward  Graham  in  the  month  of  October,  1929, 
and  that  he  heard  the  deceased  exact  from  the  Rev.  Mr.  Burke  the 
promise  that  he  would  see  to  it  that  the  deceased  should  be  buried 
as  a member  of  the  Church  of  England.  He  says  too  that  the 
Sacrament  was  administered  to  those  present  by  the  Anglican 
priest,  enumerating  seven  })ersons  in  all.  This  affidavit  was  sworn 
on  the  28th  May,  H)30. 

Tliis  Anglican  ])riest,  Rohert  R.  Burke,  swears  that  in  the 
month  of  October,  1929,  “the  deceased  asked  me’^  (this  Anglican 
priest)  “to  bury  him.’’  This  affidavit  was  sworn  two  days  later, 
on  the  30th  May,  1930.  and  the  admission  of  service  does  not  shew 
when  it  was  served  upon  the  solicitors  for  the  defendants. 

Edwin  Hunter,  a son  of  the  testator,  swears  that  he  was  present 
at  the  home  of  Edward  Graham  about  the  middle  of  October,  1929, 
when  the  Rev.  Mr.  Burke  visited  the  testator  and  administered  the 
Sacrament  in  the  presence  of  the  l)rother  William  Hunter,  the 
wife  of  William  Hunter,  their  son,  and  the  son  of  the  said  Edwin 
Hunter,  the  same  seven  in  all,  and  that  the  testator  “did  not  dis- 
cuss his  burial  place  at  that  time  in  my  presence  till  after  the 
Rev.  Mr.  Burke  left  the  house,  and  1 did  not  hear  the  Rev.  Mr. 
Burke  promise  that  he  would  see  that  my  father  was  buried  as  a 
member  of  the  Church  of  England  nor  did  I hear  my  father  ask 
him  to  make  any  such  promise.  . . . My  father  did  not  men- 
tion his  death  or  burial,  nor  did  the  Rev.  Mr.  Burke  mention 
his  death  or  burial  to  my  father,  but  the  Rev.  Mr.  Burke  did  say  if 
my  father’s  illness  became  worse  during  the  night  he  would  come 
back.  His  words,'as  I remember  them  now,  were,  ‘Don’t  be  afraid 
to  send  for  me  if  you  need  me.’  ” 

This  is  all  the  material  filed  in  reference  to  the  happenings  at 
the  house  of  Edward  Graham  at  the  time  in  October,  1929,  when 
the  Anglican  priest  administered  the  Sacrament  to  the  testator. 
Of  the  six  persons  now  alive  Avho  are  sworn  to  have  been  present 
on  that  occasion  five  have  made  affidavits  as  above  indicated.  Four 
of  these  affiants  depose  affirmatively  to  facts;  one,  namely,  EdAvin 
Hunter,  deposes  negatively  and  partly  qualifies  his  negations  by 
saying  “in  my  presence;”  and  in  the  fourth  paragraph  of  his 
affidavit  says,  “My  father  did  not  mention  his  death  or  burial.” 

In  this  state  of  the  material,  I must  conclude  that  upon  the 
occasion  in  October,  1929,  the  testator  did  request  and  the  Angli- 
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can  priest  did  agree  that  the  testator  should  be  buried  as  an 
Angdican.  The  Court,  according  to  our  law,  gives  greater  weight 
to  alfirinative  statements  than  it  does  to  negative  statements  oT 
the  kind  made  u])on  the.  material  here. 

Other  dates  ol:  importance  upon  the  material  iiled  are  the 
29th  and  the  30th  April,  1930. 

The  hVv.  Daniel  A.  Casey,  Eonian  Catholic  priest,  swears  that 
on  Tuesday  the  29th  April,  1930,  Mary  Ann  Hunter,  the  widow 
of  tlu'  testator,  tele])honed  him  ^That  her  husband  was  ill  and 
asking  me  to  go  and  see  Jierj”  that,  knowing  her  husband  was  a 
Protestant,  he  hesitated,  but  upon  receiving  a second  call  from 
Mary  Ann  Hunter,  “I  decided  to  go.^’ 

^T  arri\ed  at  the  Graham  house  about  5 oAlock  in  the  evening 
. . . talked  with  Mary  Ann  Hunter,  went  in  and  spoke  to  Eohert 
Hunter,  l)ut  did  not  discuss  religion  with  him,  and  changing  his 
faith  was  not  mentioned  nor  discussed.  ' 

“On  Wednesday  following  I again  called  to  see  Mrs.  Hunter, 
as  a result  of  a further  telephone  message  from  her  . . . and 

was  accompanied  by  Father  O’Hanlon,  of  Ernestville,  who  hap- 
pened to  he  visiting  me  at  that  time. 

“We  spent  some  time  with  Mrs.  Hunter  and  saw  Eohert  Hun- 
ter, and  I stepped  out  of  the  room  while  Father  O’Hanlon  was 
talking  to  him.  Father  O’Hanlon  came  from  the  room  and  told 
me  that  Eohert  Hunter  had  said  to  him  that  he  wanted  to  be  the 
same  as  his  wife,  and  he  understood  by  that  he  meant  to  become 
a Eoman  Catholic. 

'T  returned  to  the  room  with  Father  O’Hanlon  and  we  talked 
the  matter  over  with  Eohert  Hunter  and  he  appeared  to  under- 
stand what  he  was  doing  and  said  he  wanted  to  he  the  same  as 
his  wife.  I explained  to  him  that  I had  not  come  prepared  to 
receive  him  into  the  Church  and  that  certain  ritual  articles  and 
other  incidentals  would  be  necessary.” 

He  says  he  went  to  his  own  place  with  Father  O’Hanlon  and 
returned  with  the  necessary  articles  “and  received  the  said  Eohert 
Hunter  into  the  Church.” 

“That  he  talked  to  us  and  we  explained  to  him  what  we  were 
doing  and  he  appeared  to  understand  and  I firmly  believe  that  he 
did  understand.” 

The  Eex.  Father  O’Hanlon  makes  no  affidavit,  although  he  is 
the  first  person  to  whom  Eohert  Hunter  appears  to  have  spoken 
about  changing  his  faith,  so  far  as  the  material  shews. 

The  Eev.  Father  Casey  further  swears  that  on  the  3rd  May 
the  plaintiff  came  to  him  and  seemed  upset  about  Eohert  Hunter’s 
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having  changed  his  faith ; that  the  plaintiff  ^“^said  his  father  was 
not  of  sound  mind  and  that  he  had  him  examined  by-  two  doctors, 
who  declared  he  was  incapable  of  managing  himself  or  his  affairs.’’ 
Father  Casey  swears,  too,  that  he  told  the  plaintiff  that  ^hf 
his  father  wms  not  of  sound  mind  vdien  received  into  the  Church 
I would  have  nothing  more  to  do  with  it  ...  I then  asked  him 
what  he  wished  me  to  do  and  he  said  he  had  two  requests : the 
first,  that  I should  go  to  the  Grahams  and  ask  them  to  admit  the 
Rev.  Mr.  Cook  and  himself;  and,  secondly,  that  if  his  father  should 
die  I promise  not  to  bury  him  from  the  Catholic  Church.  I 
[)romised  both.” 

Father  -Casey  also  swears  that  on  the  5th  May  he  went  to  the 
Crahani  house  to  make  the  request  that  the  plaintiff  and  the  Rev 
IMr.  Cook  be  admitted  to  see  Robert  Hunter;  that  Mary  Ann  Hun- 
ter refused  to  allow  the  interview  and  gave  as  her  reason  that 
Roljert  Hunter  had  ^disked  her  not  to  allow  any  person  to  bother 
him.” 

On  this  occasion.  Father  Casey  swears,  he  interviewed  Robert 
Hunter  aiid  found  him  as  described  in  his  letter  to  William  Hun- 
ter, the  plaintiff,  dated  the  5th  May;  and  he  further  swears  that 
0]i  that  iiiterview  'H  decided  . . . that  William  Hunter’s  state- 

ment that  bis  father  w'as  of  unsound  mind  and  inca])able  of  manag- 
ing himself  and  his  affairs  was  not  correct,  and  I confirmed  the 
opinion  formed  wlien  we  received  the  said  Robert  Hunter  into  the 
Chui’ch,  that  his  nnhid  w'as  sufficiently  clear  to  enable  him  to 
understand  what  he  was  doing. 

^hVfter  confirming  my  opinion,  I asked  Mary  Ann  Hunter  to 
iillow'  the  Rev.  Mr.  Cook  to  see  Robert  Hunter,”'  and  that  he  re- 
c-eived  the  answer  already  indicated.^ 

The  inaterial  parts  of  the  letter  of  the  5th  IMay,  speaking  of 
Robert  Hunter,  are:  found  him  bright  and  cheerful,  and  in 

possession  of  his  full  faculties.  I asked  him  was  he  quite  satisfied 
to  be  a Catholic,  and  he  said  Wes.’” 

‘T  asked  him,  were  he  not  a Catholic,  would  he  wish  to  be  one. 
He  answered  T am  glad  I did  what  I did.’  I asked  him  Tf  you 
had  not  been  baptized  the  other  day,  would  you  have  me  do  so 
now?’  He  answered  'Yes.’  He  added  that  he  did  not  want  any 
one  coming  and  bothering  him  about  what  he  did.” 

Of  Robert  Hunter’s  condition  on  this  same  29th  day  of  ikpril, 
1930,  John  de  Lenclrecies  Campbell,  a physician,  swears:  'T  was 
called  to  attend  the  above  named  Robert  Hunter  . . . I . . ■ 

found  that  he  had  Just  had  a slight  paralytic  stroke.  He  was 
thick  of  speech  and  his  mind  seemed  to  be  distinctly  impaired;” 
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that  on  the  second  clay  following,  ^hn  company  with  Dr.  J.  G. 
Bogart,  I saw  the  said  Robert  J.  Hnnter  again.  I found  that 
by  reason  of  his  age  and  disease  his  mind  was  affected  and  that  his 
power  of  resistance  was  appreciably  weakened,  and  that  his  memory 
appeared  to  be  gone.  He  answered  questions  in  a parrot-like 
manner  and  could  not  remember  what  had  occurred  the  day  before. 
I am  decidedly  of  the  opinion  that  the  said  Robert  Hunter  is  of 
unsound  mind  and  wholly  incapable  of  the  management  of  his 
affairs  or  the  care  of  his  property.’^ 

This  affidavit  was  sworn  and  filed  on  the  12th  May,  1930,  upon 
an  application  in  lunacy  on  the  19th  May,  1930,  and  was  used 
upon  this  application. 

On  the  same  day  Dr.  Bogart  made  an  affidavit.  He  swears  he 
examined  Robert  Hunter  with  Dr.  Campbell  on  the  1st  May,  1930. 

“I  was  called  for  the  purpose  of  examining  him  (Robert  Hun- 
ter) in  regard  to  his  mental  capacity.  I found  that  he  had  a 
stroke  two  days  previously. 

‘^That  I did  examine  the  said  Robert  Hunter,  and  from  my 
examination  I am  of  the  decided  opinion  that  the  said  Robert 
Hunter  was  of  unsound  mind  and  wholly  incapable  of  the  manage- 
ment of  himself  or  his  affairs  or  the  care  of  his  property  . . . 

I found  extreme  defects  of  memory  and  lack  of  understanding  and 
a lack  of  all  power  of  continued  attention.  I found  that  the  said 
Robert  Hunter  could  not  remember  anything  that  occurred  two 
days  before,  although  I was  informed  that  he  had  the  day  before 
been  baptized  into  the  Roman  Catholic  Church.” 

Another  affidavit  is  filed.  It  is  sworn  on  the  15th  May,  1930. 
In  this  affidavit  Emma  Graham  swears  that  she  is  a daughter  of 
.Robert  Hunter,  and  that  she  has  ^^always  cared  for  him  throughout 
his  illness  with  rheumatism  and  have  been  in  constant  attendance 
. . . . his  mind  has  always  been  clear  and  is  to-day  and  he  is 

fully  able  to  understand  and  appreciate  the  consequences  of  his 
acts.” 

Another  affidavit  is  filed,  also  sworn  on  the  15th  May,  1930. 
In  it  Edward  H.  Graham  swears  that  he  is  a son-in-law  of  Robert 
Hunter;  ^That  on  or  about  the  29th  April  last  he  was  taken  ill; 
that,  although  weakened  by  his  illness,  his  mind  did  not  change, 
and  I had  frequent  conversations  with  him  on  Tuesday,  Wednes- 
day, and  Thursday,  the  29th  and  30th  April  and  the  1st  May, 
and  he  was  as  rational  as  at  any  time  since  I first  saw  him  and  has 
continued  so,  and  is  to-day  ...  I have  discussed  his  change  of 
religion  with  him  every  day  since  that  time  and  he  fully  ap- 
40 — 65 — o.L.R. 
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preciates  the  nature  and  consequence  of  his  act  in  so  doing  and 
has  told  me  so  many  times  and  asked  me  not  to  let  his  son  William 
bother  him 

^^When  Dr.  J.  O.  Bogart  examined  the  said  Robert  Hunter  he 
said  to  him,  ^Mr.  Hunter,  if  you  were  calling  for  a clergyman, 
what  clergyman  would  you  call  for  V and  my  father-in-law  answered 
Triest  Casey^  and  repeated  it.^’ 

Mary  Ann  Hunter  also  makes  an  affidavit  sworn  on  the  15th 
May,  1930.  She  swears  that  on  the  Wednesday  evening,  when 
the  two  priests  received  her  husband  into  the  Roman  Catholic 
Church,  H was  present  when  he  was  baptized  and  he  talked  with 
Father  Casey  and  Father  O’Hanlon  and  he  knew  and  fully  ap- 
preciated what  he  was  doing ; that  I have  been  with  him  constantly 
since  that  time  and  he  has  confirmed  his  action,  and  his  mind  then 
since  that  time  and  to-day  is  just  as  clear  as  it  was  prior  to  the 
29th  April,  1930,  and  as  it  was  for  some  years.” 

Edward  Hunter^  a forty-four  year  old  son  of  Robert  Hunter, 
also  makes  an  affidavit  and  swears  he  was  notified  of  his 
father’s  illness  by  his  sister  Emma  Graham  on  Wednesday  evening 
the  30th  April,  1930,  about  8 o’clock;  that  ‘T  immediately  went 
to  see  my  father,  arriving  about  9,  and  I remained  with  him  until 
after  12  o’clock.  When  I reached  his  bed-side  he  knew  me,  spoke 
to  me  and  shook  hands  with  me  . . . When  I was  leaving  he 

said  to  me;  T will  be  all  right.  Go  on  home.  The  boy  has  to  get 
up  early  in  the  morning.’  ” 

This  boy  was  the  affiant’s  son  and  works  on  the  railroad. 

Edward  Hunter  continues : ‘T  saw  my  father  again  on  Thurs- 
day morning  about  10  o’clock  and  he  talked  with  me  about  seeding. 
He  asked  me  where  I was  going  to  buy  my  grain,  how  many 
bushels  I needed  and  how  many  I had  sown.  T said  to  him:  Tt 
is  a funny  thing  that  you  waited  until  now  to  change  your  church.’ 
He  answered : T know  what  I have  done  and  I do  not  want  to  be 
bothered.’  He  also  said,  Tf  I get  any  worse  they  will  send  you 
word.’  . . . Apart  from  my  father  being  weak,  his  condition 

seemed  to  me  to  be  the  same  as  always  and  his  mind  appeared  to 
be  clear  and  his  conversation  with  me  was  quite  sensible.  He 
knew  what  he  had  done  with  regard  to  being  received  into  the 
Roman  Catholic  Church,  and  it  appeared  to  comfort  him  to  know 
that  he  would  he  buried  with  my  mother,  and  he  said  to  me,  H 
want  to  be  buried  alongside  your  mother.  It  is  all  I can  do  for 
her  and  Emma  now.’  ” 

William  James  Hunter  (the  plaintiff)  in  an  affidavit  sworn 
on  the  12th  May,  1930,  speaks  of  a slight  strpke  in  October,  1929, 
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and  says  he  visited  him,  Robert  Hunter,  four  or  five  times  between 
that  time  and  the  29th  April,  193'0,  ^‘'on  which  date  my  father 
had  a serious  stroke  of  paralysis  which  left  him  very  much  en- 
feebled in  mind  ' . . . I at  once  visited  him  and  I found  him 

quite  enfee'bled  in  mind  and  unable  to  answer  the  simplest  ques- 
tions. I learned  . . . that  the  Rev.  Father  €asey  . . 
had  been  called  in  by  my  mother  . . . that  Father  Casey  and 
another  Catholic  priest  had  baptized  my  father  into  the  Roman 
Catholic  Church  and  had  administered  to  him  the  last  rites  of  the 
Roman  Catholic  Church.  On  the  3rd  May  I called  on  Father 
Casey,  who  expressed  regret  for  what  he  had  done,  and  stated 
to  me  that  my  father  was  not  capable  at  that  time  and  that  he 
would  visit  my  father  no  more,  and  that  my  father  would  not  be 
buried  by  Father  'Casey’s  church;”  and  he  makes  the  letter  of 
Father  Casey  an  exhibit.  He  swears  he 'was  present  on  the  1st 
May,  1930,  with  Doctors  Campbell  and  Bogart  when  they  ex- 
amined his  father,  and  that  they  ^^declared  to  me  that  my  father 
was  utterly  incapable  of  understanding  or  answering  simple  ques- 
tions; that  on  the  2nd  May  I attended  on  my  father,  accompanied 
by  the  Rev.  A.  0.  Cook,  rector  of  the  Church  of  England  . . . 

and  we  were  refused  admission  by  my  mother  and  sister;  that 
again  on  the  6th  May  I attended  with  the  Rev.  A.  0.  Cook  . . . 
I was  again  refused  admission  by  my  mother  and  my  sister  . . ; 

that  my  father  was  all  his  life  a Protestant,  Master  of  an  Orange 
Lodge,  and  until  the  last  paralytic  stroke  was  a staunch  member 
of  the  Church  of  England ; that  since  the  last  stroke  my  father 
has  been  lying  helpless  both  in  mind  and  body  at  the  home  of  my 
sister  . . . and  neither  I nor  his  spiritual  adviser  has  been 

permitted  to  have  access  to  him.” 

In  so  far  as  the  lay  evidence  spread  upon  these  affidavits  is 
matter  of  opinion  as  to  the  mental  condition  of  Robert  Hunter,  I 
am  of  opinion  that  it  is  not  of  probative  value ; but,  in  so 
far  as  that  evidence  relates  to  facts  and  circumstances  from  which 
the  Court  may  draw  inferences,  it  is  valuable  and  receivable. 

Walter  J.  Connell,  Doctor  of  Medicine,  and  in  charge  of  the 
Department  of  Medicine  and  Clinical  Medicine  at  Queen’s  Uni- 
versity, makes  an  affidavit  sworn  on  the  15th  May.  He  swears 
that  he  examined  Robert  Hunter  on  the  13th  May;  that  he  is 
^^an  aged  man  suffering  from  the  joints  of  both  arms  and  legs 
being  crippled  by  rheumatoid  arthritis.  He  is  slowed  up  men- 
tally and  expresses  himself  slowly,  finding  difficulty  in  recalling 
the  proper  word  at  times,  but  he  corrects  at  once  any  statements 
at  variance  with  his  ideas.  He  talks  freely  about  the  Tarm  he 


MjcErtroy,  J. 
1930. 

BhJNTER 

V. 

Hunter. 


594 


ONTARIO  LAW  REPORTS. 


McEvoy,  J. 
1930. 
Hunter 

V. 

Hunter. 


[vOL. 


used  to  occupy’  . . . told  of  the  number  of  cows  milked,  and 

the  factory  to  which  he  sent  milk;  the  number  of  horses  and  pigs 
kept,  and  of  selling  extra  grain  at  Richardson’s  elevator.  He  said 
he  had  been  living  with  his  daughter  Emma  Graham  for  the  past 
two  years,  and  that  he  was  well  looked  after.  He  said  when  he 
died  he  wished  to  be  buried  in  a graveyard  alongside  his  wife,  and 
that  this  meant  being  a Roman  Catholic.  There  is  no  doubt  in 
my  mind  but  that,  with  his  slower  mental  processes,  he  is  amen- 
able to  suggestion  of  those  about  him  in  whom  he  has  confidence, 
but  in  the  course  of  my  conversation  with  him  he  appeared  to  me 
to  have  weighed  the  matter  of  his  change  of  religious  faith  and 
decided  to  make  the  change  for  reasons  that  appeared  to  him  to 
be  sufficient,  and  which  seemed  to  give  him  a great  deal  of  satisfac- 
tion ...  I am  of  opinion  that  his  mind  is  sufficiently  clear 
to  enable  him  to  know  and  appreciate  the  consequence  of  his  acts.” 
Philip  H.  Huyck,  Doctor  of  Medicine,  practising  in  Kingston 
for  five  or  six  years  up  to  the  autumn  of  1929,  in  an  affidavit 
made  on  the  15th  May,  1930,  swears  that  he  examined  Robert 
Hunter  on  the  13th  May,  1930.  He  swears:  H found  no  evidence 
of  his  having  had  a stroke.  His  blood  pressure  was  140  M.M. 
on  the  13th  day  of  May,  and  there  was  no  evidence  of  paralysis  in 
either  of  his  arms  or  legs  . . There  is  evidence  of  senility  but 
no  evidence  of  lunacy.  His  memory  is  not  good  respecting  recent 
events,  but  he  can  remember  distinctly  events  of  40  years  ago  . . 
I visited  him  on  two  or  three  occasions  during  the  early  fall  of 
last  year  and  found  him  mentally  quite  bright  . . . took  his 
blood  pressure  on  the  occasion  of  one  of  those  visits  and  found  it 
quite  normal  . . . not  at  all  likely  to  cause  a stroke.  I ques- 

tioned him  carefully  to  determine  his  mental  capacity,  and  in 
my  opinion  his  mind  to-day  is  sufficiently  clear  to  enable  him  to 
understand  and  appreciate  what  he  is  doing,  and  he  expressed  to 
me  his  desire  to  be  buried  beside  his  wife  when  he  died,  and  stated 
that  for  this  reason,  and  also  to  please  his  daughter  Emma  Gra- 
ham, he  had  embraced  the  faith  of  the  Roman  Catholic  Church.” 
Margaret  Ahern,  Emma  Graham,  and  Edwin  Hunter  severally 
swear  on  the  26th  May,  after  Robert  Hunter’s  death,  that  they 
are  children  of  Robert  Hunter  and  his  wife,  and  that  after  the 
30th  April  and  until  his  death  he  expressed  his  desire  “to  be  buried 
with  our  mother,”  and  that  they  severally  support  the  mother  in 
her  effort  to  secure  the  custody  of  Robert  Hunter’s  body. 

The  law  as  to  who  has  the  right  to  the  possession  of  a dead 
body  for  the  purposes  of  burial,  as  distinguished  from  the  question 
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of  upon  whom  a duty  of  burial  devolves,  may  not  be  entirely  well- 
settled.  Halsbury  says,  Laws  of  England,  vol.  3,  p.  405 : — 

“The  law  as  to  the  persons  upon  whom  the  duty  of  disposing 
of  a dead  body  falls,  and  as  to  the  nature  of  that  duty,  is  imperfect- 
ly developed.^’ 

It  is  there  said  also  that  there  is  authority  for  the  proposi- 
tions: (a)  that  the  duty  is  incumbent  upon  the  executor;  (b)  on 
the  husband  of  a deceased  wife;  (c)  on  the  parent  of  a deceased 
child;  and  (d)  on  any  householder  on  whose  premises  the  body 
lies. 

It  is  urged  by  Mr.  Grant  that  the  authorities  stop  there,  par- 
ticularly as  to  the  executor;  that  the  right  of  the  widow  to  the 
possession  of  the  body  of  her  dead, husband  for  the  purposes  of 
burial  is  paramount,  or  at  least  that  it  is  greater  than  that  ot 
the  executor,  and  that  it  ought  to  be  held  to  override  the  right 
of  the  executor. 

In  the  case  at  bar  the  widow  and  three  children  in  effect  claim 
the  body  for  the  purpose  of  burial  as  against  the  claim  of  the 
executor,  who  is  a fourth  child.  Upon  the  material  it  seems 
reasonably  clear  that  Robert  Hunter  before  his  fatal  illness,  com- 
mencing on  the  29th  April  and  ending  in  death  upon  the  18th 
May,  1930,  had  no  intention  of  being  buried  elsewhere  than  at 
“the  place  of  his  fathers,^^  namely.  Sand  Hill  Cemetery,  a Protes- 
tant cemetery.  The  affidavits  are  painfully  contradictory  as  to 
his  mental  condition  after  that  illness  commenced.  I am  im- 
pressed, however,  with  the  submission  that  he  was  far  from  being 
his  full  normal  self  mentally  after  the  29th  April.  He  was  under 
the  control,  ever  after  that  date,  of  those  who  seek  to  justify  and 
use  the  acts  which  they  say  are  his  acts  and  on  which  acts  they 
rely  to  warrant  them  in  claiming  his  body. 

If  the  principles  upon  which  the  Court  proceeds  in  defermining 
whether  the  acts  in  the  making  of  a will  are  the  testator’s  acts 
were  to  be  applied  to  determine  whether  these  acts  now  relied 
upon  were  his  acts  in  law,  the  onus  would  be  upon  the  widow  “to 
justify  the  righteousness  of  the  whole  transaction.”  She,  the 
widow,  sent  for  the  priest,  she  refused  the  son  and  the  other 
spiritual  adviser.  Cook,  admission.  Her  husband  was  under  her 
control.  There  is  not  any  history  of  any  expressed  intention  to 
change  his  faith  before  his  fatal  illness,  though  there  is  some 
evidence  of  some  expression  of  a desire  to  be  buried  beside  his 
wife  of  earlier  date  than  the  30th  April,  and  I think  the  Court 
ought  to  take  it  as  necessary,  in  order  to  accomplish  that  object, 
to  make  a change  of  faith.  On  the  other  hand,  it  would  appear 
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that  the  movement  to  have  the  mental  condition  of  Eobert  Hunter 
inquired  into  was  not  brought  into  action  until  after  the  acts  were 
done  which  are  said  to  have  been  his  acts  and  are  claimed  to  be 
acts  which  evidenced  his  change  of  faith^  and  ergo  change  of 
burial-place.  So  far  as  possible,  a desire  on  his  part,  under  all  the 
conditions,  ought  to  be  considered. 

A husband  is  liable  to  pay  for  his  wife’s  funeral  even  when 
the  burial  is  directed  in  his  absence  and  without  his  knowledge  or 
assent.  It  is  the  husband’s  legal  duty,  if  financially  able,  to  bury 
his  wife  in  a manner  in  keeping  with  her  station:  Jenkins  v. 
Tucker  (1788),  1 H.  Bl.  90. 

In  1829  it  was  held  by  Garrow,  B.,  Hullock,  B..  and  Vaughan, 
B.,  in  Rogers  v.  Price,  3 Y.  &.  J.  27,  that  an  executor  wlio 
has  assets  sufficient  for  the  purpose  is  liable  upon  an  implied 
promise  to  pay  for  a suitable  funeral  even  when  furnished  upon 
the  direction  of  a third  person. 

In  Sharpe’s  Case  (1857),  1 Dears.  & B.,  Pollock,  C.B.,  Erie, 
J.,  Willis,  J.,  Bramwell,  B.,  and  Watson,  J.,  when  considering  this 
reserved  case,  say  (p.  163)  : ^‘Neither  does  our  law  recognise  the 
right  of  any  one  child  to  the  corpse  of  its  parent  as  claimed  by 
the  defendant.” 

It  has  been  repeatedly  held  that  there  can  be  no  property  in 
a dead  body,  but,  where  there  has  been  a duty  to  bury,  it  has  been 
held  that  there  is  a right  of  possession  of  the  body  for  that  pur- 
pose. In  Williams  v.  Williams  (1882),  20  Ch.D.  659,  at  p.  664, 
Kay,  J.,  quotes  with  approval  Williams  on  Executors,  6th  ed.,  p. 
906,  where  it  is  said:  “It  is  now  proposed  to  consider  the  duties 
of  an  executor  or  administrator”  with  respect  to  burial ; “and  first, 
he  must  bury  the  deceased  in  a manner  suitable  to  the  estate  he 
!'eaves  behind  him.”  Kay,  J.,  also  says  (p.  665)  : “ A man  cannot 
by  will  dispose  of  his  dead  body;”  and  he  says:  “It  follows  that 
the  direction  in  this  codicil  to  the  executors  to  deliver  over  the 
body  to  Miss  W.,  who  is  not  one  of  his  executors,  is  a direction 
which,  in  point  of  law,  could  not  be  enforced,  and  was  void  . . . 
If  the  purpose  had  merely  been  for  burial  in  a particular  cemetery, 
which  would  be  entirely  according  to  the  law  of  this  country,  that 
would  not  make  the  direction  to  deliver  the  body  to  some  one  who 
was  not  an  executor  any  more  legal  or  enforceable.”  See  also  17 
Corpus  Juris,  p.  1139.  See,  too,  the  judgment  of  Beck,  J.,  in 
Miner  v..  Canadian  Pacific  Railway  Co.  (1910),  15  W.L.E.  162. 

Applying  the  principles  in  these  cases  and  the  other  cases  to 
which  I was  referred,  I am  of  the  opinion  that  the  executor  has  a 
right  to  have  the  body  for  the  purpose  of  burial,  and  that  the 
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injunction  granted  should  be  continued,  upon  the  same  conditions 
as  to  damages  as  imposed  by  the  Local  Judge,  until  the  triial  of 
this  action. 

Order  accordingly. 


[APPELLATE  DIVISION.] 

Smythe  V.  Campbell. 

'Negligence — Motor-vehicle  upon  Highway — Excessive  Speed — Vehicle 
Going  into  Ditch — Death  of  Driver — Injury  to  Passenger — Action 
against  Executrix  of  Driver — Findings  of  Jury — Cause  of  Accident 
— Whether  Passenger  Volens  — Corroboration  of  Passenger's  Evi- 
dence— Evidence  Act,  R.S.O.  1927,  ch.  107,  sec.  11 — Contributory 
Negligence  of  Passenger — Failure  to  Remonstrate  in  Regard  to 
Speed. 

C.  drove  his  motor-car  upon  a highway,  having  the  plaintiff  seated 
beside  him.  In  rounding  at  high  speed  a sharp  left-hand  curve,  the 
car  was  carried  by  its  momentum  off  the  pavement.  It  ran  over  the 
gravelled  shoulder  of  the  road,  hurdled  a distance  of  27  feet  without 
touching  the  ground,  and  then  ran  more  than  100  feet  in  and  along 
the  ditch  before  stopping.  C.  was  killed  and  the  plaintiff  injured. 
In  an  action  against  the  executrix  of  C.,  the  jury  found  that  the 
plaintiff’s  injury  was  caused  by  the  negligence  of  C.,  consisting  in 
“fast  driving  and  exceeding  the  lawful  speed-limit;’’  that  the  plain- 
tiff was  guilty  of  contributory  negligence — “he  should  have  checked 
up  on  the  driver’s  speed;”  that  the  entire  amount  of  damages  to 
which  the  plaintiff  would  have  been  entitled  had  there  been  no  con- 
tributory negligence  was  $1,800;  that  the  degrees  of  negligence  were 
C.  75  per  cent.,  the  plaintiff  25  per  cent.;  and  that  the  plaintiff  did 
not  voluntarily  assume  the  risk  of  the  plaintiff’s  fast  driving;  and 
judgment  was  directed  to  be  entered  for  the  plaintiff  for  $1,350  dam- 
ages:— 

Held,  upon  the  defendant’s  appeal,  that  the  principle  volenti  non  fit 
injuria  was  not  applicable;  although  the  plaintiff  was  well  aware 

’ from  experience  that  C.  was  a fast  driver,  he  also  knew  that  C.  had 
always  driven  him  carefully,  and  had  no  reason  to  anticipate  that 
fast  driving  on  this  occasion  would  result  in  an  accident. 

Per  Riddejll,  J.A,  : — Assuming  that  the  speed  was  dangerous,  and  that 
the  plaintiff  knew  it,  and  that,  consequently,  the  plaintiff  placed 
himself  in  a dangerous  position,  that  is  not  enough — sciens  is  not 
volens. 

Per  Masten,  J.A. : — The  question  whether  the  plaintiff  was  volens  or 
not  is  wholly  a question  for  the  jury;  and,  there  being  evidence  on 
which  a jury  of  honest  and  reasonable  men  could  find  as  this  jury 
did,  the  Court  could  not  interfere. 

Held,  also,  that  the  corroboration  required  by  sec.  11  of  the  Evidence 
Act  was  supplied  by  the  evidence  of  one  who  visited  the  scene  of 
the  accident  a few  hours  after  it  happened  and  measured  the  distance 
compassed  by  the  car  after  it  left  the  highway. 

If  the  evidence  adduced  as  corroboration  is  such  as  to  induce  the  trial 
tribunal  to  believe  the  story  of  the  survivor,  it  is  sufficient,  and  there 
is  no  need  of  corroboration  as  to  every  circumstance  relied  on. 

Held,  also,  that  the  finding  of  the  jury  that  the  negligence  of  C.  was 
the  cause  of  the  plaintiff’s  injuries  was  warranted  by  the  evidence. 
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Held,  upon  the  plaintiffs  cross-appeal  (Hasten  and  Fisher,  JJ.A,,  dis- 
senting), that  there  was  no  evidence  to  sustain  the  finding  of  the 
jury  that  the  plaintiff  was  guilty  of  negligence  contributing  to  the 
injury;  and  (that  finding  being  set  aside)  the  plaintiff  was  entitled 
to  recover  the  full  amount  of  damages  found  by  the  jury. 

What  caused  the  excessive  speed  to  become  effective  was  the  temporary 
negligence  of  which  the  plaintiff  was  not  to  be  considered  as  ex- 
pecting or  to  be  liable  for. 

Gauley  v.  Canadian  Pacific  Railway  Co.  and  Birkett  v.  Canadian  Pacific 
Railway  Co.  (1930),  ante  477,  distinguished. 

Per  Hasten,  J.A.  : — The  question  whether  the  plaintiff  was  guilty  of 
contributory  negligence  was  also  a question  of  fact  for  the  jury;  and 
it  was  impossible  to  say  that  in  neglecting  to  ask  C.  to  moderate  his 
speed  the  plaintiff  was  not  guilty  of  omitting  a precaution  which  a 
reasonable  man  would  have  taken  for  his  own  safety,  or  to  say  that 
a slower  rate  of  speed  would  not  have  averted  the  disaster. 


An  appeal  by  the  defendant  and  a cross-appeal  by  the  plaintiff 
from  the  judgment  of  Logie,  J.,  after  trial  of  the  action  with  a 
jury,  awarding  the  plaintiff  $1,350  damages  against  the  defendant, 
the  widow  and  executrix  of  the  will  of  C.  D.  Campbell,  deceased, 
the  action  being  for  injuries  sustained  by  the  plaintiff  when  a 
passenger  in  the  deceased^s  motor-car  by  the  car  going  off  the  road 
and  overturning.  Campbell  was  killed,  and  the  plaintiff  was  in- 
jured. The  jury  found  that  the  overturning  of  the  car  was  due 
to  fast  driving  by  Campbell,  and  that  there  was  contributory 
negligence  on  the  part  of  the  plaintiff  in  not  ^^checking  up  on 
Campbell’s  speed.” 

May  23.  The  appeal  and  cross-appeal  were  heard  by  Latoh- 
FOED,  C.J.,  Eiddell,  Hasten,  Cede,  and  Fishee,  JJ.A. 

T.  J.  Agar,  K.C.,  for  the  defendant,  argued  that  the  plaintiff 
voluntarily  assumed  the  risk  of  fast  driving,  and  so  the  maxim 
volenti  non  fit  injuria  applied  to  the  accident : Gauley  v.  Canadian 
Pacific  Railway  Co.  (1930),  ante  477.  The  plaintiff  did  not  protest 
against  the  speed.  He  sat  idly  by  and  acquiesced  in  this  breach  of 
the  speed-law,  of  which  he  must  have  known.  His  silence  made 
him  volens:  Blashlield’s  Encyclopaedia  of  Automobile  Law,  pp.  187, 
1087;  Harding  v.  Jesse  (1296),  207  N.W.  Eepr.  706,  708;  Wagen- 
hauer  v.  Schwinn  (1926),  131  Atl.  Eepr.  699;  Page  v.  Page 
(1929),  227  H.W.  Eepr.  233;  Annotation  in  41  American  L.E. 
Annotated,  p.  767.  There  was  no  evidence  to  support  the  finding 
of  the  jury  as  to  the  negligence  of  the  deceased  driver. 

R.  L.  Kellock,  for  the  plaintiff,  was  not  called  upon  to  answer 
the  argument  for  the  defendant.  On  the  question  raised  by  the 
cross-appeal,  he  contended  that  the  plaintiff  was  entitled  to  judg- 
ment for  the  full  amount  of  damages  claimed,  $1,800,  as  there  was 
no  evidence  to  support  the  jury’s  finding  of  contributory  negli- 
gence on  the  part  of  the  plaintiff.  There  was  no  duty  cast  upon  the 
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plaintiff,  in  the  circumstances,  to  warn  the  driver  or  to  protest 
against  the  speed.  The  danger  was  not  obvious  to  the  plaintiff,  he 
had  no  control  over  the  driver,  and  consequently  he  was  not  guilty 
of  any  negligence:  Pike  v.  London  General  O.mnihus  Co>.  (1891), 
8 Times  L.E.  164;  Hunter  v.  City  of  Saskatoon  (1919),  48  D.L.E. 
68;  Reynolds  v.  Canadian  Pacific  Railway  Co.,  [1927]  S.C.E.  505; 
Pratt  V.  Patrick,  [1924]  1 K.B.  488,  at  p.  493 ; Little  v.  Hackett 
(1886),  116  TJ.S.  366,  at  pp.  368  and  380;  Claya/rds  v.  Dethick 
(1848),  12  Q.B.  439,  at  p.  445;  Foley  v.  Township  of  East  Flam- 
borough  (1899),  26  A.E.  43,  at  p.  47. 

Agar,  K.C.,  in  answer  to  the  cross-appeal,  contended  that  con- 
tributory negligence  had  been  adequately  proved,  and  referred  to 
Huddy  on  Automobiles,  8th  ed.,  pp.  990,  991;  Berry  on  Auto- 
mobiles, 5th  ed.,  p.  483. 

June  20.  Latchfoed,  C. J.  : — This  appeal  was  from  the  judg- 
ment of  Logie,  J.,  of  the  4th  March,  1930,  awarding  the  plaintiff 
$1,350  damages  upon  the  findings  of  a jury  that  in  an  automobile 
accident  the  plaintiff  had  sustained  damages  amounting  to  $1,800 
through  the  negligence  of  the  late  Charles  Donald  Campbell,  of 
whom  the  defendant  is  the  widow  and  executrix.  Owing,  how- 
ever, to  what  they  considered  fault  on  the  part  of  the  plaintiff  to 
the  degree  of  25  per  cent.,  the  damages  were  subject  to  the  cor- 
responding reduction:  Contributory  Negligence  Act,  E.S.O.  1927, 
ch.  103. 

The  accident  out  of  which  the  action  arose  occurred  on  a pro- 
vincial highway  a little  west  of  Napanee,  after  midnight,  on  the 
21st  May,  1929,  while  the  plaintiff  and  Campbell  were  returning 
from  a point  farther  east,  where  they  had  been  on  business.  In 
' rounding  at  high  speed — 50  to  60  miles  an  hour  it  is  said  — a 
‘^sharp’^  left-hand  curve,  the  car  driven  by  Campbell,  with  Smythe 
seated  beside  him,  was  carried  by  its  momentum  off  the  pavement. 
It  ran  over  the  gravelled  shoulder  of  the  road,  hurdled  a distance  of 
27  feet  without  touching  the  ground,  and  then  ran  more  than  100 
feet  in  and  along  the  ditch  before  stopping.  Campbell  was  killed 
and  'Smythe  severely  injured. 

Without  calling  on  Mr.  Kellock,  the  Court  was  of  opinion  that 
the  principle  volenti  non  fit  injuria  did  not  apply  in  the  circum- 
stances, and  that  the  plaintiff’s  evidence  as  to  the  cause  of  the 
accident  was  ^^corroborated  by  some  other  material  evidence,”  as 
is  required  by  sec.  11  of  the  Evidence  Act,  E.S.O.  1927,  ch.  107. 
Although  Smythe  was  well  aware  from  experience  that  Campbell 
was  a fast  driver,  he  also  knew  that  Campbell  had  always  driven 
him  safely.  He  had  no  reason  to  anticipate  that  fast  driving  on 
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the  occasion  in  question  would  result  in  an  accident,  and  therefore 
was  not  volens  according  to  well-settled  law. 

The  necessary  corroboration  was  considered  to  have  been  fur- 
nished by  the  evidence  of  the  provincial  constable  who  visited  the 
scene  of  the  accident  a few  hours  after  it  happened  and  mea- 
sured the  distance  compassed  by  the  automobile  after  leaving  the 
highway.  The  speed  at  which  Campbell  was  driving  around  the 
curve  was  undoubtedly  excessive,  negligent,  and,  as  found,  the 
cause  of  the  plaintiff^s  injuries. 

Accordingly,  the  main  appeal  was  dismissed. 

The  cross-appeal  presented  greater  difficulties  and  was  reserved 
for  further  consideration.  It  is  based  on  the  ground  that  the  only 
negligence  attributed  by  the  jury  to  the  plaintiff  was  not  a cause 
contributing  to  the  accident,  and  that  therefore  the  damages  found 
should  not  be  subject  to  reduction  under  the  Contributory  Negli- 
gence Act. 

Negligence  on  the  part  of  the  plaintiff  was  not  alleged  in  the 
statement  of  defence.  Denying  that  there  was  any  negligence 
whatever  on  the  part  of  her  husband,  the  defendant  merely 
pleaded  that  the  plaintiff  was  identified  with  any  negligence  that 
there  may  have  been  on  the  part  of  the  deceased.  Without  objec- 
tion, however,  a question  on  the  point  was  submitted  to  the  jury, 
as  follows : “Was  the  plaintiff  guilty  of  any  contributory  negli- 

gence?^^ The  jury  answered  “Yes.’’  That  negligence  they  then 
found  was,  “He  should  have  checked  up  on  the  driver’s  speed.” 
All  other  grounds  of  contributory  negligence  that  might  exist  are 
thus  negatived. 

The  degree  of  negligence  of  the  driver  and  passenger  were 
found  to  be:  “Campbell  75  per  cent.,  Smythe  25  per  cent.” 

In  answering  Question  number  8,  “Did  Smythe  voluntarily 
assume  the  risk  of  Campbell’s  fast  driving  on  the  occasion  in 
question?”  the  jury  stated,  “Yes,  as  percentage.”  When  the  an- 
swers were  read  to  his  Lordship,  Mr.  Payne,  as  counsel  for  the 
plaintiff,  objected  to  the  finding  on  question  No.  8,  saying:  “If 
it  was  the  intention  of  the  jury  to  find  contributory  negligence, 
and  no  volens,  as  your  Lordship  said  to  the  jury — if  that  is  what 
the  jury  meant — then  I would  suggest  that  question  No.  8 should 
be  answered  ^No.’” 

“His  Lordship  : Gentlemen,  you  have  heard  what  counsel  has 
said.  You  found  contributory  negligence,  and  that  is  all  you  did 
find.  Do  you  agree  that,  under  the  circumstances,  the  answer  to 
question  No.  8 should  he  changed  from  ^Yes,  as  percentage,’  to 
^No?’  You  find  that  the  plaintiff  was  not  willing  to  assume  the 
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risk  so  as  to  disentitle  him  to  any  damages  at  all.  Are  you  will- 
ing to  strike  out  that  answer  and  say  ^No’  to  the  last  question? 

‘^A  Juror:  I do  not  Just  understand  the  question  yet. 

^^His  Lordship : If  you  had  found  that  the  plaintiff  had  will- 
ingly undertaken  the  risk,  with  full  knowledge  of  the  risk,  and 
all  that  sort  of  thing,  he  would  not  be  entitled  to  anything.  You 
have  answered  it,  ‘Yes,  he  did  assume  the  risk,’  but  only  as  a per- 
centage of  his  contributory  negligence;  and  that  is  what  you  in- 
tended ? 

“The  Foreman : Yes. 

“His  Lordship : I think  it  would  be  better  to  clarify  the  answer 
in  case  it  goes  higher.  If  you  mean  that  the  plaintiff  did  not 
assume  the  risk  in  the  sense  that  he  would  not  be  entitled  to  get 
anything  at  all,  it  would  be  better  to  strike  out  that  answer  and 
answer  question  Ho.  8 ‘Ho.’ 

“The  Foreman : Yes. 

“His  Lordship : So  say  you  all  ? All  the  Jury  are  agreed.  The 
appellate  Court  will  understand  you  did  not  mean  he  was  to  get 
nothing.” 

The  final  answer  to  the  8th  question  was  fully  warranted  by  the 
evidence.  What  then  remains  adverse  to  the  plaintiff  is,  whether 
the  finding  that  he  “should  have  checked  up”  on  Campbell’s 
speed  properly  constitutes  a finding  of  contributory  negligence. 

It  is  not  easy  to  determine  precisely  what  the  Jury  meant  by 
“checked  up.”  Assuming  it  to  be  at  the  highest  that  the  plain- 
tiff, observant  of  the  high  speed  at  which  Campbell  was  driving, 
should  have  objected  to  it  and  protested  against  it,  I incline  to 
the  opinion  that  it  falls  short  of  a proper  finding  of  contributory 
negligence  in  any  degree.  It  can,  I think,  be  taken  to  be  a mat- 
ter of  common  knowledge  that  the  rapidity  at  which  motor- 
vehicles  now  ordinarily  proceed,  while  undoubtedly  dangerous,  is 
not  so  regarded  by  otherwise  reasonable  men  and  women  who, 
driving  or  being  driven,  exultingly  fly  along  our  highways  at  speeds 
surpassing  those  of  the  fastest  railway-trains.  The  results  are 
often  appallingly  tragic,  but  that  they  are  seldom  anticipated  is 
evident  from  the  very  frequency  of  their  occurrence. 

The  prevailing  desire  for  rapid  transit,  coupled  with  the  not- 
able optimism  of  motorists  that  it  may  be  safely  accomplished, 
must,  in  my  opinion,  be  regarded  when  the  question  of  Smythe’s 
negligence,  as  found,  is  under  consideration. 

What  I have  said  on  the  point  of  volens  applies  here.  Smythe 
knew  that  Campbell  was  a fast  driver,  but  also  a careful  driver; 
and  did  not  apprehend  that  an  accident  would  result  from  his  driv- 
ing at  high  speed. 
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The  circumstances  were  quite  different  in  the  recent  cases  of 
Gauley  v.  Canadian  Pacific  Railway  Co.  and  Birheti  v,  Canadian 
Pacific  Railway  Co.,  ante  477,  as  recently  decided  by  this  Court, 
differently  constituted.  There,  obvious  danger  was  confronting  Miss 
Birkett  as  well  as  G-auley.  Like  the  driver  of  the  car,  she  was 
not  under  any  disability  preventing  her  from  hearing  and  see- 
ing the  train  approaching,  in  clear  view,  the  familiar  intersection 
which  he  was  attempting  to  drive  across  at  his  and  her  peril  of 
being  injured  by  the  locomotive,  as  in  fact  they  were.  She  was, 
I thought,  conscious  of  the  great  danger  and  risk  assumed  by  the 
driver,  and,  not  making  the  least  objection  or  effort  that  would 
tend  to  prevent  it,  was  as  guilty  as  he  was  of  the  negligence  which 
caused  the  accident;  an  imperative  duty  devolved  upon  her  to 
make  some  effort  that  would  tend  to  prevent  the  disaster  which 
to  her  knowledge  was  impending.  See  Donnelly  v.  Brooklyn  City 
R.R.  Co.  (188'8),  109  N.Y.E.  16;  Brickell  v.  New  York  Central 
R.R.  Co.  (1890),  120  N.Y.  290;  Miller  v.  Louisville  New  Albany 
and  Chicago  Raihuay  Co.  (1890),  128  Ind.  97;  Terwilliger  v. 
Long  Island  R.R.  Co.  (1912),  152  Y.Y.  App.  Div.  168,  affirmed 
(1913),  209  N.Y.  522.  After  all,  these  cases  do  no  more  than 
embody  the  principle  that,  without  being  guilty  of  negligence,  a 
passenger  cannot  sit  silent  beside  the  driver  in  the  presence  of  an 
obvious  danger  which  he  knows  is  about  to  be  incurred. 

In  the  present  case  the  evidence  seems  to  me  to  establish  that 
the  danger  incurred  was  not  obvious  to  Smythe.  From  experience 
he  had  reason  to  regard  Campbell  as  a careful  driver  at  high 
speed — even  around  curves.  He  did  not  apprehend  that  the  speed 
at  which  he  was  being  driven  at  the  time  of  the  accident  was 
dangerous,  and  was,  in  my  opinion,  acting  as  a reasonable  man 
would  act  in  the  circumstances.  I,  therefore,  think  he  was  not 
guilty  of  negligence  in  any  degree  contributing  to  the  accident,  and 
would  allow  the  cross-appeal  with  costs. 

Eiddell,  J.A.  : — This  case,  which  was  exceedingly  well  and 
thoroughly  argued  on  both  sides,  is  of  first  impression  in  this 
Province,  so  far  as  I know. 

The  facts  are  not  numerous  or  complicated:  the  plaintiff  is  a 
sign-painter  living  in  Belleville,  and  had  painted  for  the  city  an 
advertising  sign,  which  was  placed  by  the  side  of  the  public  high- 
way a few  miles  east  of  Napanee;  it  required  repairing,  and  the 
late  Charles  Campbell,  the  city  engineer,  took  the  plaintiff  in 
his  car  down  to  see  it  that  he  might  give  an  estimate  of  the  cost 
of  repairs.  The  two  went  down  in  Campbelks  automobile,  ex- 
amined the  sign,  and  about  midnight  left  Hapanee  to  return  to 
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Belleville.  On  this  return  trip,  the  car  was  wrecked  at  a curve 
at  Deseronto,  Campbell  killed,  and  the  plaintiff  somewhat  severely 
injured.  An  action  being  brought  against  the  executrix  of  the 
deceased  Campbell,  charging  the  deceased  with  negligence,  the 
defendant,  in  addition  to  denying  the  charge  of  negligence,  set 
up  that  ^The  plaintiff  was  identified  with  any  negligence  that  there 
may  have  been  on  the  part  of  the’^  deceased. 

The  action  came  on  for  trial  at  Belleville  before  Mr.  Justice 
Logie  and  a jury;  the  jury  answered  the  questions  put  to  them, 
and,  upon  the  answers,  the  learned  Judge  directed  judgment  to 
be  entered  for  the  plaintiff  for  $1,350  and  costs;  both  parties 
appeal,  the  complaints  being  against  the  findings  of  the  jury. 

In  respect  of  one  question,  there  was  some  confusion  at  the 
trial;  as  finally  settled,  however,  the  questions  and  answers  are  as 
follows : — 

1.  Was  the  injury  to  the  plaintiff  caused  by  the  negligence  of 
the  deceased  Campbell?  A.  Yes. 

2.  If  so,  wherein  did  such  negligence  on  CampbelPs  part  con- 
sist? Answer  fully.  A.  By  fast  driving,  and  exceeding  the  law- 
ful speed-limit. 

3.  Was  the  plaintiff  guilty  of  any  contributory  negligence? 
A.  Yes. 

4.  What  negligence  on  the  plaintiff^s  part  do  you  find?  A. 
He  should  have  checked  up  on  the  driver’s  speed. 

His  Lordship : You  mean  by  that,  that  he  should  have  re- 
monstrated with  the  driver? 

The  Foreman:  Yes. 

5.  What  is  the  entire  amount  of  damage  to  which  the  plaintiff 
would  have  been  entitled  had  there  been  no  contributory  negli- 
gence on  his  part?  A.  $1,800. 

6.  Is  it  practicable  on  the  evidence  to  determine  the  respec- 
tive degrees  of  fault  on  the  part  of  the  deceased  Campbell  and  the 
plaintiff?  A.  Yes. 

7.  If  so,  what  are  the  degrees  in  per  cent?  A.  Campbell,  75 
per  cent.;  Bmythe,  25  per  cent. 

8.  Hid  Smythe  voluntarily  assume  the  risk  of  CampbelFs  fast 
driving  on  the  occasion  in  question?  A.  No. 

On  the  appeal  the  plaintiff  complained  of  the  answers  to  ques- 
tions 3,  4,  6,  and  7,  that  he  had  been  guilty  of  contributory  negli- 
gence and  assessing  part  of  the  damages  against  him,  accordingly; 
the  defendant  complained  (1)  of  the  finding  against  the  deceased 
of  negligence  on  the  evidence  adduced  and  (2)  of  the  answer 
to  question  8. 
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Dealing  first  with  the  defendant’s  contentions,  (1)  is  based 
upon  the  Evidence  Act,  R.S.O.  1927,  ch.  107,  sec.  11: — 

^01.  In  an  action  by  or  against  the  heirs,  next  of  kin,  ex- 
ecutors, administrators  or  assigns  of  a deceased  person,  an  oppo- 
site or  interested  party  shall  not  obtain  a verdict,  judgment,  or 
decision,  on  his  own  evidence,  in  respect  of  any  matter  occurring 
before  the  death  of  the  deceased  person,  unless  such  evidence  is 
corroborated  by  some  other  material  evidence.” 

But,  while  the  evidence  adduced  as  corroborative  must  have 
some  probative  value,  it  is  sufficient  if  it  prove  some  relevant  fact 
or  circumstance  which  appreciably  assists  the  trial  tribunal  to 
believe  one  or  more  of  the  allegations  material  to  the  case  of  the 
surviving  party.  It  is  practically  this — that  if  the  evidence  ad- 
duced as  corroboration  is  such  as  to  induce  the  trial  tribunal  to 
believe  the  story  of  the  survivor,  it  is  sufficient,  and  there  is  no 
need  of  corroboration  as  to  every  circumstance  relied  on:  Rad- 

ford V.  Macdonald  (1891),  18  A.R.  167;  BonneU  v.  Smith  (1914), 

6 O.W.N.  414;  McGregor  v.  Curry  (4914),  31  O.L.R.  261,  at  p. 
273;  McKean  and  Co.  Lid.  v.  Black  (1921),  62  Can.  S.C.R.  290, 
at  p.  308;  4 C.E.D.  (Ont.),  pp.  715-720. 

Here  the  evidence  of  Carey  and  Byles  is  ample  corroboration 
of  the  plaintiff’s  story  of  the  speed  and  the  cause  of  the  accident; 
and  we  cannot  set  aside  the  findings  of  the  jury  by  reason  of  de- 
fect in  the  proof. 

The  second  ground  of  the  defendant’s  appeal  raises  a some- 
what novel  question,  viz..  What  was  the  position  of  the  plaintiff  as 
to  interfering  with  Campbell’s  driving?  No  countenance  is  to  be 
given  to  the  too  common  practice  of  what  is  called  ^^back-seat 
driving,”  the  interference  by  a passenger  with  the  management 
of  the  automobile  by  the  driver;  but  there  are,  undoubtedly,  cases 
in  which  the  passenger  is  debarred  from  complaining  of  the 
driver’s  negligence  by  reason  of  his  own  conduct,  omission  or 
commission.  Such,  for  example,  are  cases  in  which  the  driver  is 
the  employee  of  the  passenger,  over  whom  the  latter  has  control, 
and  who  is  permitted  without  interference  to  drive  in  a reckless 
manner ; or  the  two  are  in  a common  enterprise,  with  one  passen- 
ger having  the  same  right  to  drive  as  the  other,  but  knowingly 
permitting  the  other  to  drive  carelessly,  when  he  could  prevent  it; 
or  the  passenger  takes  part  in  practices  which  he  knows  incapaci-  - 
tate  the  driver,  and  then  entrusts  himself  to  the  incapacitated 
man — many  similar  instances  might  be  adduced  of  this  principle 
— the  passenger  being  considered  as  ''volens;”  and,  according  to 
our  law,  ''Volenti  non  fit  injuriaV 

No  such  case  is  made  here.  Campbell,  on  his  own  business  for 
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his  employer,  the  City  of  Belleville,  was  carrying  the  plaintiff  in 
his  car — true,  the  plaintiff  was  interested  in  the  business  to  the 
extent  that  he  naturally  expected  to  be  employed  to  repair  the 
sign,  but,  neveretheless,  it  was  the  business  of  Campbell,  business 
that  Campbell  was  looking  after,  and  it  was  for  Campbell’s  pur- 
pose that  the  plaintiff  was  being  transported  in  the  car.  The  plain- 
tiff had,  of  course,  no  control  over  Campbell  in  his  management  of 
the  car;  he  was  passenger,  not  driver  or  director  of  the  driver. 
Then  as  to  his  knowledge  of  Campbell’s  manner  of  driving,  his 
evidence  is,  to  my  mind,  perfectly  plain.  He  had  ridden  fre- 
quently with  Campbell;  he  was  a good  driver,  fast:  ^T  would 

like  to  state  . . . Campbell  was  a good  driver.”  ^^Ordinarily,  he 
was  cautious  going  around  a curve.”  With  knowledge  of  that 
kind,  I fail  to  see  how  there  was  any  want  of  care  in  accepting 
Campbell’s  invitation  to  go  with  him  to  see  the  sign.  Then,  going 
at  his  usual  rate,  they  negotiated  the  trip  east  safely,  passing  the 
curves,  including  that  at  which  the  casualty  occurred,  not  slowing 
down,  but  going  a little  faster  than  the  plaintiff  thought  they 
should.  On  the  return  trip,  some  time  after  midnight,  everything 
went  well  for  a time,  the  curves  were  passed  safely,  until  the  worst 
curve  on  the  road  was  reached.  A part  of  the  road  was  under 
repair,  a short  distance  east  of  this  curve,  and  Campbell  slowed 
down  a little  for  this;  then  he  seems  to  have  put  on  speed,  pro- 
bably to  make  up  for  the  time  lost — he  was  anxious  to  get  home, 
to  get  a good  sleep — and  was  rounding  the  curve,  when  he  met 
another  car;  giving  this  more  room  than  necessary,  he  ran  against 
the  soft  shoulders  of  the  road,  rendered  dangerous  by  the  recent 
rain ; by  reason  of  the  great  speed  at  which  he  was  going,  the  car 
was  instantly  wrecked.  He  was  going  at  about  his  usual  rate  of 
speed,  and,  had  it  not  been  for  the  mistake  he  made  in  moving  too 
far  from  the  middle  of  the  road,  it  is  probable  that  the  accident 
would  not  have  happened,  notwithstanding  that  he  was  going  too 
fast.  The  plaintiff  had  no  anticipation  of  danger — he  ^“^never  felt 
nervous  or  uneasy  travelling  with  him  at  that  speed.” 

Moreover,  I can  find  nothing  to  indicate  that,  had  the  plaintiff 
interfered,  there  would  have  been  any  beneficial  result  from  his 
interference. 

It  would  seem,  then,  that  the  plaintiff,  knowing  Campbell  to  be 
a good  driver,  careful  in  driving  around  curves,  although  he  went 
around  curves  somewhat  faster  than  the  plaintiff  thought  advis- 
able, was  driving  with  him  at  Campbell’s  usual  rate,  that  they  -had 
passed  in  safety  all  the  curves  going  east  and  all  those  to  the  east 
of  this  Deseronto  one,  going  west,  that  he  had  no  uneasiness  as  to 
the  speed,  that,  unfortunately,  at  this  curve,  the  chance  of  meeting 
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another  car  upon  the  curve  caused  Campbell  to  act  negligently, 
whereupon  his  car  went  upon  the  wet  shoulder,  the  great  speed 
making  it  inevitable  that  a casualty  would  thereby  be  occasioned. 
Under  these  circumstances,  I can  find  nothing  improper  in  the 
plaintiff^s  reticence. 

Assuming,  however,  that  the  speed  was  dangerous,  and  that  the 
plaintiff  knew  it — both  of  which  propositions  are  baseless  upon  the 
evidence — and  that,  consequently,  the  plaintiff  voluntarily  placed 
himself  in  a dangerous  position,  that  is  not  enough:  "'sciens^  is 
not  ''volensf 

In  Canada  Atlantic  Railway  Co.  v.  H'urdman  (1895),  25  Can. 
S.C.R.  205,  Hurdman  had  been  employed  in  the  shunting  yard  of 
the  railway  company,  and  well  knew  the  dangerous  character  of  his 
employment.  In  shunting,  the  cars  were  given  too  strong  a push, 
and  Hurdman  was  killed.  The  jury  found  that  the  too  strong 
push  was  negligent,  but  that  Hurdman  ^Voluntarily  accepted  the 
risks  of  the  shunting;’^  this  was  held  unjustified  under  the  circum- 
stances; and  Mr.  Justice  Rose  (the  trial  Judge),  the  QueenV  Bencln 
Divisional  Court,  the  Court  of  Appeal,  and  the  Supreme  Court  of 
Canada  agreed  that  the  defence  could  not  prevail:  Hurdman  v. 
Canada  Atlantic  Railway  Co.  (1893),  25  O.R.  209;  S.C.  (1895), 
22  A.R.  292;  (1895),  25  Can.  S.C.R.  205.  That  Hurdman  knew  the 
dangers  of  the  employment  was  certain;  but  the  Courts  held  that 
he  had  voluntarily  incurred  the  risks  attending  the  shunting  in  a 
careful  and  skilful  manner,  and  that  the  maxim  ^‘Volenti  non  fit 
injuria”  did  not  apply.  The  whole  doctrine  is  developed  and  dis- 
cussed in  the  well-known  case  of  Smith  v.  Baker,  [1891]  A.C.  325. 

In  the  present  case,  the  plaintiff  may  be  considered  to  have  in- 
curred the  risks  attending  the  driving  fast,  faster,  indeed,  than  he 
would  have  driven — but  only  the  risks  attending  the  fast  driving 
itself,  while  being  done  with  due  care.  It  is  quite  obvious  that  it 
was  not  the  fast  driving  alone  that  caused  the  casualty,  although 
it  entered  into  it;  and  the  jury  was  justified  in  finding  it  negli- 
gence which  ^Vaused  the  injury  to  the  plaintif.^^ 

I have  had  more  trouble  with  the  question  raised  in  the  plain- 
tiffV  appeal;  but  what  has  already  been  said  of  the  conduct  of  the 
plaintiff,  I think,  compels  me  to  come  to  the  conclusion  that  there 
was  nothing  in  his  conduct  that  can  fairly  be  considered  negligence 
contributing  to  the  casualty.  Leaving  aside  the  fact  that  there  is 
nothing  in  the  evidence  to  indicate  that  expostulation  by  the  plain- 
tiff would  have  had  the  slightest  effect,  it  would  seem  that  what 
caused  the  excessive  speed  to  become  effective  was  the  temporary 
negligence  of  Campbell,  which  the  plaintiff  is  not  to  be  held  as  ex- 
pecting or  as  liable  for  in  any  way. 
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It  is  elementary  that  there  is  no  such  thing  as  negligence  at 
large  and  that  the  only  negligence  that  is  of  consequence  is  negli- 
gence contributing  to  the  injury. 

I think  therefore  that  the  appeal  of  the  plaintiff  should  be 
allowed,  that  of  the  defendant  dismissed,  both  with  costs ; and  that 
judgment  should  be  entered  for  the  plaintiff  for  $1,800  and  costs. 

Hasten,  J.A.  : — This  is  an  appeal  by  the  defendant  from  the 
judgment  of  Logie,  J.,  after  a trial  with  a jury  on  the  4th  March, 
1930.  The  judgment  awards  to  the  plaintiff  $1,350  damages  and 
costs. 

The  plaintiff  was  a passenger  in  a car  owned  and  driven  by  one 
Campbell.  The  car  went  off  the  highway,  overturned,  and  Camp- 
bell was  killed  and  the  plaintiff  was  injured.  The  jury  found 
that  the  accident  was  due  to  fast  driving  by  Campbell  and  that 
there  was  contributory  negligence  on  the  part  of  the  plaintiff  in 
not  checking  him. 

The  defendant  appeals  on  the  grounds  following:  (1)  that  the 
plaintiff  voluntarily  assumed  the  risk  of  fast  driving  and  that 
the  maxim  volenti  non  fit  injuria  applied  to  the  accident;  (2)  that 
there  was  no  corroboration  of  the  finding  of  the  jury  as  to  the 
negligence  of  the  deceased  driver;  (3)  that  there  was  no  evidence 
to  support  the  finding  of  the  jury  as  to  the  proximate  cause  of  the 
accident;  speed  may  have  been  a causa  sine  qua  non,  but  there  was 
no  evidence  that  it  was  a causa  camans;  (4)  that  the  learned  trial 
Judge  should  have  charged  the  jury  that  the  plaintiff  voluntarily 
assumed  the  risk  of  fast  driving. 

The  plaintiff  cross-appeals  against  the  finding  of  the  jury  hold- 
ing the  plaintiff  guilty  of  contributory  negligence,  on  the  ground 
that  there  was  no  evidence  to  support  such  finding. 

Having  had  the  opportunity  of  perusing  the  reasons  for  judg- 
ment prepared  by  my  brother  Eiddell,  I agree  with  the  conclu- 
sions at  which  he  arrives  in  dealing  with  the  defendant’s  appeal. 
I desire  only  to  add  an  observation  respecting  the  question  of 
raised  by  the  defendant  in  respect  to  the  answer  of  the 
jury  to  the  8th  question.  That  question  reads  as  follows:,  ^‘Did 
Smythe  voluntarily  assume  the  risk  of  Campbell’s  fast  driving  on 
the  occasion  in  question?  A.  Yes,  as  percentage.”  Thereupon 
the  answer  so  given  was  discussed  as  follows: — 

^^His  Lordship : You  mean  that  he  voluntarily  assumed  it,  but 
only  as  it  affected  his  contributory  negligence  ? 

‘‘The  Foreman : Yes. 

“His  Lordship : You  mean,  considering  it  as  an  element  of 

his  contributory  negligence  ? 
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. ^*^The  Foreman:  Yes. 

^'His  Lordship:  That  is  what  you  say? 

^^The  Foreman : Yes. 

^^His  Lordship : Very  well,  as  I explained  to  you,  the  plaintiff 
will  lose  one-quarter  of  his  verdict.  That  will  be  $1,350.  I think 
that  is  a fair  verdict,  gentlemen. 

^‘^Mr.  Payne : My  Lord,  before  the  verdict  is  entered  for  the 
plaintiff,  in  respect  of  the  answer  of  the  jury  to  the  last  question 
that  was  asked,  the  answer  seems  to  me  to  be  somewhat  ambiguous. 

‘‘His  Lordship : I tried  to  get  the  jury  to  understand  that, 

and  they  have  explained  the  answer.  They  mean  that  the  plaintiff 
voluntarily  assumed  the  risk  in  the  sense  that  it  formed  an  ele- 
ment of  his  contributory  negligence ; but  not  so  as  to  disentitle  the 
plaintiff  to  a verdict  altogether. 

“Mr.  Payne : If  it  was  the  intention  of  the  jury  to  find  con- 

tributory negligence,  and  no  volens,  as  your  Lordship  said  to  the 
jury — if  that  is  what  the  jury  meant — then  I would  suggest  that 
the  answer  to  question  No.  8 should  be  ‘No.'’ 

“His  Lordship : Gentlemen,  you  have  heard  what  counsel  has 

said.  You  found  contributory  negligence,  and  that  is  all  you  did 
find.  Do  you  agree  that,  under  the  circumstances,  the  answer  to 
question  No.  8 should  be  changed  from  ‘Yes,  as  percentage’  to 
‘No?’  You  find  that  the  plaintiff  was  not  willing  to  assume  the 
risk  so  as  to  disentitle  him  to  any  damages  at  all.  Are  you  willing 
to  strike  out  that  answer  and  say  ‘No’  to  the  last  question? 

“A  juror : I do  not  just  understand  the  question  yet. 

“His  Lordship : If  you  had  found  that  the  plaintiff  had 

willingly  undertaken  the  risk,  with  full  knowledge  of  the  risk, 
and  all  that  sort  of  thing,  he  would  not  be  entitled  to  anything. 
You  have  answered  it,  ‘Yes,  he  did  assume  the  risk,  but  only  as 
a percentage  of  his  contributory  negligence;’  and  that  is  what  you 
intended  ? 

“The  Foreman:  Yes. 

“His  Lordship : I think  it  would  be  better  to  clarify  the 

answer  in  case  it  goes  higher.  If  you  mean  that  the  plaintiff  did 
not  assume  the  risk  in  the  sense  that  he  would  not  be  entitled  to 
get  anything  at  all,  it  would  be  better  to  strike  out  that  answer, 
and  answer  question  number  8,  ‘No.’ 

“The  Foreman:  Yes. 

“His  Lordship:  So  say  you  all?  (All  the  jury  are  agreed). 

The  appellate  Court  will  understand  you  did  not  mean  he  was  to 
get  nothing.” 


ONTAEIO  LAW  EEPOETS. 


609 


LXV.] 


On  the  question  so  raised  by  the  defendant’s  appeal,  I prefer 
to  base  my  dismissal  on  the  ground  that  the  question  whether  the 
respondent  Smythe  was  “volens’'  or  not  is  wholly  a question  of 
fact  for  the  jury,  and  if  there  is  any  evidence  on  which  a jury  of 
honest  and  reasonable  men  could  find  as  this  jury  did,  we  cannot 
interfere.  My  brother  Eiddell  has  demonstrated  beyond  perad- 
venture  that  there  was  evidence  on  which  a jury  might  find  as 
this  jury  did.  All  that  I am  concerned  to  make  clear  is  that  in 
my  view  the  question  is  a pure  question  of  fact  and  not  in  any 
sense  a question  of  law,  and  that  if  on  this  evidence  the  jury  had 
taken  a different  view  and  had  found  that  Smythe  was  fully  aware 
of  Campbell’s  habits  in  driving — that  his  habitual  speed  at  night 
was  such  as  to  involve  .substantial  risk  and  that  knowing  this 
Smythe  voluntarily  assumed  the  risk — if,  as  I say,  the  jury  had 
upon  such  grounds  answered  question  8 in  the  affirmative,  I would 
have  felt  myself  unable  to  set  aside  that  answer  or  to  direct  a new 
trial. 

Dealing  now  with  the  plaintiff’s  appeal  against  the  finding  of 
contributory  negligence  on  his  part,  the  question,  in  my  opinion, 
is  again  one  of  fact.  I think  that  when  the  Campbell  car  was 
about  meeting  another  car  while  rounding  a curve,  there  was  noth- 
ing that  the  plaintiff  at  that  moment  could  have  done  to  obviate 
the  accident  that  took  place.  The  fact  is,  though,  that  not  merely 
at  that  particular  juncture  was  Campbell  driving  recklessly,  but 
there  had  existed  continuously  throughout  the  drive  from  hTapanee 
a rate  of  speed  which  the  plaintiff  knew,  or  ought  to  have  known, 
involved  serious  risk,  and  he  failed  to  remonstrate  or  try  to  check 
Campbell’s  speed,  though  the  relations  between  the  two  men  would 
appear  to  have  been  such  that  a remonstrance  might  well  have 
been  effective.  I am  unable  to  say  that  in  neglecting  to  ask  his 
friend  to  moderate  his  speed  the  plaintiff  was  not  gnilty  of  omit- 
ting a precaution  which  a reasonable  man  would  have  taken  for 
his  own  safety  or  to  say  that  a slower  rate  of  speed  would  not  have 
averted  the  accident.  For  that  reason  I am  unable  to  say  that 
there  was  no  evidence  on  which  the  jury  could  find  as  they  did. 
I think  that  their  finding  cannot  be  disturbed  on  this  appeal,  and 
I would  therefore  dismiss  the  plaintiff’s  cross-appeal. 

Cede,  J.A.  : — I agree  with  the  judgments  of  my  Lord  the 
Chief  Justice  and  my  brother  Eiddell. 

Fishee,  J.A. : — I agree  with  Hasten,  J.A. 

Appeal  dismissed  and  cross-appeal  allowed  (Mastex  and 
Fishee^  JJ.A.,  dissenting  as  to  the  cro-^s-appeal) . 
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Hendeeson  V.  Lafeamboise. 

Robeetson  V.  Lafeamboise. 

Costs  — Depriving  Successful  Party  of  — Discretion  of  Trial  Judge  — 
Appeal — Judicature  Act  sec.  77(3). 

The  discretion  of  the  trial  Judge  over  costs  in  an  action  tried  with  a 
jury  is,  under  sec.  77(3)  of  the  Judicature  Act,  as  unrestricted  as  it 
is  in  an  action  tried  without  a jury. 

Unless  an  appellant  satisfies  the  appellate  Court  that  the  trial  Judge  in 
disposing  of  the  costs  of  the  action  has  proceeded  on  some  erroneous 
principle  of  law  and  has  not  in  fact  exercised  his  discretion  on  the 
facts  of  the  case,  the  Court  will  not  substitute  its  discretion  for  the 
discretion  of  the  trial  Judge. 

And  where  the  trial  Judge,  while  giving  judgment  on  the  jury’s  finding 
in  favour  of  the  plaintiffs,  deprived  them  of  costs,  in  the  exercise  of 
his  discretion,  the  Court  upon  appeal  refused  to  interfere. 

Appeals  by  the  defendant  in  the  two  actions  and  cross-appeal 
by  the  plaintiffs  in  the  Robertson  action  from  judgments  of 
Raney,  J.,  after  trial  of  the  two  actions  together  with  a jury, 
awarding  the  plaintiffs  in  both  actions  damages  for  their  respective 
injuries  sustained  in  a collision  of  motor-vehicles  upon  a highway, 
the  jury  having  found  that  the  negligence  of  the  defendant  was 
the  cause  of  the  injuries.  The  trial  Judge  allowed  the  plaintiffs 
in  the  Robertson  action  no  costs,  and  their  cross-appeal  was  from 
that  part  of  the  judgment. 

May  22.  The  appeals  and  cross-appeal  were  heard  by 
Latchfoed,  C.J.,  Masten,  Oede,  and  Fishee,  JJ.A. 

G.  F.  Henderson,  K.C.,  for  the  defendant,  argued  that  there 
was  no  duty  cast  upon  him,  when  passing  the  plaintiff  Henderson’s 
motor-car,  to  have  kept  so  far  out  as  to  enable  him,  the  defendant, 
to  see  the  whole  of  the  road  in  front  of  the  plaintiff  Henderson’s 
motor-car.  The  defendant  was  entitled  to  assume  that  there  was 
no  car  hiding  behind  another  car.  The  defendant  was  not  guilty 
of  any  negligence  causing  the  accident.  The  Robertson  car  should 
have  been  saddled  with  all  the  blame : Carter  v.  Van  Camp, 

[1930]  S.C.R.  156,  at  p.  161. 

[At  the  close  of  the  argument  for  the  defendant,  the  Court 
dismissed  the  appeal  with  costs.] 

A.  W.  Beament,  for  the  plaintiffs,  upon  the  cross-appeal, 
argued  that  the  successful  plaintiffs  should  have  been  awarded 
their  costs.  The  Judge’s  discretion  referred  to  in  sec.  74,  subsec. 
3,  of  the  Ontario  Judicature  Act  is  a judicial,  not  an  arbitrary, 
one,  and  was  not  judicially  exercised  in  this  instance:  In  re 
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Pattullo  and  Toiun  of  Orangeville  (1899),  31  O.R.  192;  Field  v. 
Richards  (1913),  4 O.W.N.  1301,  24  O.W.R.  606;  Byers  v.  Kidd 
(1906),  13  O.L.R.  396;  3 C.E.D.  (Ont.),  p.  55.  An  appellate 
court  has  the  right  to  alter  the  judgment  of  the  court  below  as  to 
costs:  Tetef  v.  Riman  (1926),  58  O.L.R.  639;  Vipond  v.  Sisco 
(1913),  29  O.L.R.  200; 

Henderson,  K.C.,  in  answer  to  the  cross-appeal,  contended 
that,  unless  it  could  be  shewn  that  the  learned  Judge  below  based 
his  decision  on  some  erroneous  principle  of  law,  or  capriciously 
exercised  his  discretion  as  to  the  awarding  of  costs,  it  could  not 
be  interfered  with. 

June  20.  The  judgment  of  the  Court  was  read  by  Hasten , 
J.A. : — These  actions  were  tried  together  and  the  appeals  argued 
in  like  manner.  The  main  appeal,  which  was  brought  by  the 
defendant,  was  dismissed  with  costs  at  the  hearing. 

In  the  Robertson  case  the  learned  trial  Judge,  in  the  exercise 
of  his  discretion,  while  entering  judgment  for  the  plaintiffs  for 
the  several  sums  found  by  the  jury,  did  not  see  fit  to  make  any 
order  as  to  costs;  in  other  words,  in  the  exercise  of  his  discretion, 
he  declined  to  award  to  the  plaintiffs  the  costs  which  a successful 
plaintiff  has  a reasonable  expectation  of  recovering  from  the 
defendant.  From  this  judgment  the  plaintiffs  in  the  Robertson 
action  have  entered  a cross-appeal,  alleging  that  no  adequate 
ground  existed  to  enable  the  trial  Judge  to  exercise  a discretion 
to  deprive  the  plaintiffs  of  costs,  and  that  such  discretion,  if  it 
existed,  was  not  exercised  judicially.  That  question  was  reserved. 

In  considering  the  decisions  in  our  own  courts,  and  comparing 
them  with  the  decisions  under  the  English  Judicature  Act,  it  is 
to  be  observed  that  the  English  Rule  (0.  65,  r.  1)  provides  that  in 
jury  cases  costs  shall  follow  the  event  unless  the  Judge  ^^shall  for 
good  cause  otherwise  order,^^  while  our  rule  (Ontario  Judicature 
Act,  sec.  77,  subsec.  3)  provides  that  ^hvhere.an  action  or  issue  is 
tried  by  ,a  jury,  the  costs  shall  follow  the  event  unless  the  Judge 
before  w^hom  the  action  is  tried  in  his  discretion  otherwise  orders.^^ 

The  discretion  of  the  trial  Judge  over  costs  in  actions  tried 
with  a jury  seems  to  be  as  unrestricted  as  is  his  discretion  in 
actions  tried  without  a jury.  In  3 C.E.D.  (Out.),  p.  55,  para.  28, 
will  be  found  a reference  to  numerous  cases  in  our  own  courts 
where,  on  various  grounds,  the  trial  Judge,  in  the  exercise  of  his 
discretion,  deprived  a successful  party  of  costs. 

The  grounds  are  as  varied  as  the  facts  of  the  different  cases, 
and,  as  I read  the  most  recent  cases,  unless  the  appellant  satisfies 
the  court  of  appeal  that  the  trial  Judge  has  proceeded  on  some 
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erroneous  principle  of  law  and  has  not  in  fact  exercised  his  dis- 
cretion on  the  facts  of  the  case,  an  appellate  court  will  not  substi- 
tute its  discretion  for  the  discretion  of  the  trial  Judge.  Here 
the  plaintiffs  fail  to  shew  that  the  Judge  proceeded  on  any  mis- 
taken view  of  the  law.  He  does  not  state  the  facts  which  led  him 
to  exercise  his  discretion  in  the  way  he  did,  and  there  is  nothing 
to  indicate  what  he  relied  on.  The  alcoholic  condition  of  the 
party  in  the  Feeney  car,  the  indiscretion  of  Robertson  in  lending 
his  car  to  persons  who  turned  out  to  be  alcoholically  inclined, 
and  the  comparatively  slight  degree  of  blame  resting  on  the 
defendant  when  compared  with  the  negligence  of  Feeney,  may 
well  have  been  the  facts  which  influenced  him.  Whether  this  is 
so  or  not,  the  plaintiffs  have  in  my  opinion  failed  to  satisfy  the 
onus  that  rested  on  them  of  establishing  in  this  Court  that  the 
trial  Judge  proceeded  erroneously  in  law  and  failed  to  exercise 
his  discretion,  or  that  he  exercised  his  discretion  against  the  plain- 
tiffs on  grounds  wholly  unconnected  with  the  cause  of  action. 
These  appear  to  be  the  only  grounds  on  which  this  Court  is  per- 
mitted to  interfere  with  the  disposition  of  costs  by  the  trial  Judge. 

The  cases  which,  before  the  decision  by  the  House  of  Lords 
in  Donald  Campbell  (&  Co.  Lid.  v.  Pollah,  [1927]  A.C.  732,  limited 
the  discretion  conferred  on  the  trial  Judge  by  the  Judicature  Act, 
have  been  swept  away  by  that  decision,  and,  subject  to  the  excep- 
tions noted  above,  the  discretion  is  now  unfettered. 

In  the  case  of  The  Young  Sid,  [1929]  P.  190,  the  Court  of 
Appeal  (Scrutton,  L.J.,  Greer,  L.J.,  and  Sankey,  L.J.)  con- 
sidered 0.  65,  r.  1,  as  applied  in  Admiralty  where  there  had  been 
a collision  between  vessels.  The  Donald  Campbell  case  is  discussed 
at  length  and  applied,  and  the  unfettered  discretion  of  the  Admir- 
alty Courts  over  costs  is  confirmed. 

There  is  no  doubt  that  the  trial  Judge  in  the  exercise  of  his 
discretion  must  act  judicially;  no  doubt  he  must  bear  in  mind 
that  in  the  absence  of  special  circumstances  the  successful  party 
is  entitled  to  a reasonable  expectation  of  obtaining  an  order  for 
the  payment  of  his  costs  by  the  unsuccessful  party;  but,  if  the 
trial  Judge,  upon  facts  connected  with  or  leading  up  to  the  litiga- 
tion, exercises  his  discretion  to  withhold  those  costs  from  him, 
the  discretion  of  the  trial  Judge  is  unfettered,  and  a court  of 
appeal  is  not  entitled  to  substitute  its  discretion  for  his. 

Even  if  the  trial  Judge  has  given  leave  to  appeal  as  to  costs 
within  his  discretion,  is  not  the  duty  of  the  Court  of  Appeal 
to  rehear  the  case,  and  that  court  will  not  interfere  with  his  dis- 
cretion unless  he  has  proceeded  in  his  judgment  on  some  erron- 
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eous  principle  of  law  and  has  not  in  fact  exercised  his  discretion  App.  Div. 
on  the  facts  of  the  case.  The  Court  of  Appeal  has  no  right  to  1930. 
substitute  its  discretion  for  the  discretion  of  the  Judge  in  the 
Court  below;’’  per  Lindley,  L.J.,  in  Young  v.  Thomas,  [1892]  2 
Ch.  134,  at  p.  136.  See  also  In  re  Gilbert  (1885),  28  Ch.  D.  549; 
Metropolitan  Asylum  Distinct  Managers  v.  Hill  (1880),  5 App. 

Cas.  582;  Holmested’s  Judicature  Act,  pp.  115,  251;  Campbell  v. 

]yheeler  (1896),  17  P.E.  289. 

In  my  opinion  the  cross-appeal  of  the  plaintiffs  in  the  Robert- 
son action  should  be  dismissed  with  costs. 


Henderson 

V. 

Hafram- 

BOISE. 


Appeal  dismissed. 


[APPELLATE  DIVISION.] 

Bowman  v.  Denison.  1930. 

Interest — Mortgage — Interest  Act,  secs.  6,  9. 

Where  there  was  nothing  upon  the  face  of  the  mortgage  which  brought 
it  within  the  provisions  of  sec.  6 of  the  Interest  Act,  R.S.C.  1927,  ch. 

102,  it  not  being  by  its  terms  made  payable  on  the  sinking  fund  plan, 
nor  on  any  plan  under  which  the  payments  of  principal  money  and 
interest  are  blended,  and  where  the  mortgage  had  on  its  face  a state- 
ment shewing  the  amount  of  the  principal  money  and  the  rate  of 
interest  chargeable  (17  per  cent.),  the  mortgage  was  held  not  to 
come  within  sec.  6,  and  therefore  sec.  9 did  not  apply. 

And  the  payment  of  1 per  cent,  interest  in  advance  did  not  operate  to 
bring  the  case  within  the  provisions  of  sec.  6. 

London  Loan  and  Savings  Co.  of  Canada  v.  Meagher,  [1930]  S.C.R.  378, 
followed. 

An  appeal  by  the  plaintiffs  from  the  judgment  of  Morson^ 
Jun.Co.C.J.,  sitting  in  the  First  Division  Court  of  the  County 
of  York,  dismissing  an  action  to  recover  the  sum  of  $141.89 
alleged  to  have  been  paid  by  the  plaintiffs  to  the  defendant  for 
interest  upon  a mortgage. 


June  5.  The  appeal  was  heard  by  Latchfoed,  C.J.,  Eiddell, 
Hasten,  Orde,  and  Fisher,  JJ.A. 

R.  M.  Willes  Cliitty,  for  the  appellants. 

H.  B.  Proudlove,  for  the  defendant,  respondent. 

June  20.  The  judgment  of  the  Court  was  read  by  Hasten,, 
J.A. : — This  is  an  appeal  from  the  judgment  of  his  Honour  Judge 
Horson  dated  the  14th  Hay,  1930,  whereby  he  dismissed  the 
plaintiffs’  action. 
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The  plaintiffs’  claim  is  founded  on  sec.  9 of  the  Interest  Act, 
E.S.C.  19'27,  ch.  102^  the  claim  being  for  $141.89. 

When  the  facts  of  this  case  are  made  clear,  it  is  plain  that  the 
mortgage  does  not  on  its  face  fall  within  the  purview  of  sec.  6 
of  the  Act,  and  therefore  that  sec.  9 does  not  apply.  On  its  face 
the  mortgage  provides  as  follows: — 

^Trovided  this  mortgage  to  be  void  upon  payment  of  $850 
in  gold  or  its  equivalent  in  lawful  money  of  'Canada  with  interest 
at  17  per  cent,  per  annum  as  follows  : — 

^‘The  sum  of  $25  on  account  of  the  principal  sum  shall  be- 
come due  and  be  payable  on  the  27th  day  of  March,  1929;  $25 
on  account  of  the  principal  sum  shall  become  due  and  be  payable 
on  the  27th  day  of  June,  1929;  $25  shall  become  due  and  be  pay- 
able on  the  27th  day  of  September,  1929;  and  the  balance  of  the 
said  principal  sum  of  $850  shall  become  due  and  be  payable  on 
the  27th  day  of  December,  1929;  and  interest  quarterly  yearly  at 
the  said  rate  as  well  after  as  before  maturity  and  both  before  and 
after  default  on  such  portion  of  the  principal  as  remains  from 
time  to  time  unpaid  on  the  2i7th  days  of  March,  June,  September, 
and  December  in  each  year,  until  the  principal  is  fully  paid;  the 
first  payment  of  interest  to  be  computed  from  the  28th  day  of 
December,  1928,  upon  the  whole  amount  of  principal  hereby 
secured,  to  become  due  and  payable  on  the  27th  day  of  March 
next,  1929.” 

The  stated  case  agreed  upon  between  the  parties,  and  in  pur- 
suance of  which  the  decision  was  given,  contains,  among  others, 
the  following  statements: — 

^‘3.  The  defendant  on  the  28th  December,  1928,  advanced  to 
the  plaintiffs  the  amount  of  the  mortgage,  which  was  $850,  and 
the  defendant  paid  the  sum  of  $85,  being  the  interest  at  the  rate 
of  10  per  cent,  per  annum,  which  all  parties  agreed  should  be 
paid  in  advance,  and  from  which  said  sum  of  $850  certain  proper 
legal  fees  and  expenses  were  also  paid  by  the  plaintiffs  according 
to  arrangements.  The  plaintiffs,  having  paid  $85  for  interest  at 
the  beginning  of  the  loan,  therefore  had  interest  to  pay  at  the 
rate  of  7 per  cent,  from  time  to  time  on  the  balance  of  the  prin- 
cipal due. 

‘'M.  The  plaintiffs  paid  the  sum  of  $25  for  principal  and  the 
following  amounts  for  interest  on  the  following  days:  March  27th, 
$14.88;  June  27th,  $14.45;  Sept.  27th,  $14;  Dec.  27th,  $13.56: 
making  a total  of  $56.89.” 

The  above  payments  of  interest  are  computed  respectively  on 
$850,  $825,  $800,  and  $775,  at  the  rate  of  7 per  cent,  per  annum 
exactly  as  specified  in  the  mortgage. 
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The  Supreme  Court  of  Canada  in  the  Meagher  case  decided 
that  sec.  6 does  not  apply  unless  on  the  face  of  the  mortgage  it 
falls  strictly  within  the  terms  of  that  section.  It  is  plain  from 
the  above  quotation  that  there  is  nothing  on  the  face  of  the  mort- 
gage itself  which  brings  it  within  the  provisions  of  sec.  6,  for  it 
is  not  by  its  terms  made  payable  on  the  sinking  fund  plan,  or 
on  any  plan  under  which  the  payments  of  principal  money  and 
interest  are  blended.  I am  not  sure  that  I know  what  is  meant 
by  the  words  ^^on  any  plan  which  involves  the  allowance  of  in- 
terest on  stipulated  repayments,’’  but  it  is  sufficient  to  say  that 
those  words  can  have  no  application  to  the  terms  of  this  present 
mortgage.  Moreover,  the  mortgage  in  question  does  contain  on 
its  face  a statement  shewing  the  amount  of  the  principal  money 
and  the  rate  of  interest  chargeable  as  17  per  cent. 

The  decision  of  the  Supreme  Court  in  London  Loan  and 
Savings  Co.  of  Canada  v.  Meagher,  [1930]  S.C.E.  378,  also 
makes  it  clear  that  the  payment  of  10  per  cent,  interest  in 
advance  ($85)  does  not  operate  to  bring  the  case  within  the 
provisions  of  sec.  6,  and  that  the  view*  which  had  been  enter- 
tained in  the  'Court  below  and  in  the  prior  cases  was  not  war- 
ranted. In  that  case  the  judgment  of  Smith,  J.,  contains  the 
following  passage  (p.  381)  : — 

“1  am  of  opinion  that  the  payment  of  the  full  amount  of 
$30,000’  by  the  mortgagee  and  payment  of  the  bonus  by  the 
mortgagor’s  cheque,  as  arranged,  had  no  different  legal  effect 
from  payment  of  that  bonus  by  simply  deducting  and  retaining 
it  from  the  loan:  Mainland  v.  Upjohn  (1889),  41  Ch.D.  126,  at 
pp.  143,  144. 

^Tf,  as  argued,  the  bonus  became  a debt  owing  by  the  mort- 
gagor to  the  mortgagee  as  consideration  for  the  loan  outside  of 
the  mortgage,  the  liability  would  have  been  satisfied  by  reten- 
tion of  the  amount  from  the  mortgage-moneys,  just  as  any  other 
debt  that  might  have  been  owing  by  the  mortgagor  to  the  mort- 
gagee might  have  been  paid  effectually  in  that  way.” 

The  case  seems  too  plain  to  necessitate  any  further  dis- 
cussion. 
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Appeal  dismissed  with  costs. 
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Riverdale  Garage  Ltd.  v.  Barrett  Brothers. 

Bailment — Gratuitous  Loan  of  Truck — Liability  of  Borrower  for  Negli- 
gence Causing  Damage  to  Truck — Whether  Negligence  actually 
Established — Street-railway — Right  of  Way — Driver  of  Truck 
Getting  off  Railway-tracks  upon  Signal  from  Street-car — Toronto 
Street  Railway  Company  Act,  1861,  24  Viet.  ch.  83  {Can.) — R(iil- 
way  Act,  R.S.O.  1921,  ch.  224,  sec.  260 {o) — Attempt  to  Return 
Truck — Legal  Effect  of. 

The  defendants,  having  delivered  their  motor-truck  to  the  plaintiffs 
to  be  repaired,  the  plaintiffs  lent  the  defendants  a truck  for  the 
time  their  own  was  under  repair.  The  borrowed  truck  was  injured 
while  being  driven  by  the  defendants’  servant,  and  the  plaintiffs 
sued  for  damages,  alleging  negligence:  — 

Held,  that  the  defendants  were  gratuitous  bailees,  the  bailment  being 
for  their  sole  benefit,  and  the  onus  was  upon  them  to  prove  that 
they  were  not  guilty  of  even  slight  negligence. 

Coggs  V.  Bernard  (1703),  2 Ld.  Raym.  909,  3 Ld.  Raym.  163,  followed, 
and  Giblin  v.  McMullen  (1869),  L.R.  2 P.C.  317,  distinguished. 

It  appeared  that  the  defendants’  servant,  driving  the  borrowed  truck 
upon  a city  street  on  a day  in  early  March,  finding  the  pavement 
full  of  ruts,  icy  and  slippery,  turned  upon  the  street-railway  tracks; 
the  driver  of  a street-car  following  him  sounded  his  gong,  thus 
claiming  the  right  of  way.  The  defendants’  servant,  knowing  the 
condition,  immediately  turned  off  the  car-tracks  upon  the  dangerous 
pavement,  instead  of  waiting  for  a safe  place,  such  as  the  next 
cross-street,  ran  into  a post,  and  so  injured  the  truck:  — 

Held  (Fisher,  J.A.,  dissenting),  that  this  was  negligence,  and  the 
defendants  had  not  discharged  the  onus  which  was  cast  upon  them. 
Per  Riddehl,  J.A.  : — The  street-car  had  the  right  of  way,  but  it  is 
lawful  for  the  public  to  travel  on  the  tracks,  provided  they  do  not 
interfere  with  or  impede  the  running  of  the  cars:  Toronto  Street 
Railway  Company  Act,  1861,  24  Viet.  ch.  83  (Can.)  ; Railway  Act, 
R.S.O.  1927,  ch.  224,  sec.  260  (o).  The  provisions  of  the  statutes, 
being  rules  of  the  road,  must  be  interpreted  reasonably.  The  owners 
of  the  street-railway  have  no  right  to  compel  one  who  happens  to 
be  upon  their  track  to  get  off  immediately  they  wish  it,  without 
regard  to  whether  this  can  be  done  with  reasonable  safety — they 
cannot  force  another  into  a perilous  position,  at  least  if  the  peril 
is  an  obvious  one. 

Per  Hasten,  J.A.: — An  attempt  by  the  defendants  to  return  the  bor- 
rowed truck  and  receive  their  own  back  did  not  alter  the  legal 
relationship  of  the  parties  in  such  a way  that  the  truck  should  be 
regarded  as  being  thereafter  held  by  the  defendants,  not  for  their 
own  convenience,  but  for  the  convenience  of  the  plaintiffs. 

Per  Fisher,  J.A.: — The  driver  of  the  truck  did  what  any  ordinary 
person  would  be  expected  to  do  in  the  circumstances,  and  the  con- 
tact of  the  wheel  of  the  truck  with  the  ice  near  the  kerb,  causing 
the  truck  suddenly  to  swerve,  was  something  that  an  ordinarily 
prudent  person  could  not  in  the  circumstances  have  avoided — it 
was  a pure  accident,  and  not  negligence. 

An  appeal  by  the  plaintiffs  from  the  judgment  of  the  County 
Court  of  the  County  of  York  (Tytler,  Jun.  Co.  C.J.),  dismissing 
an  action  to  recover  $205.60  for  repairs  made  to  the  plaintiffs’ 
motor-truck,  they  alleging  that  the  truck  had  been  lent  to  the  de- 
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fendants  and  returned  in  a condition  which  necessitated  the  re- 
pairs; and  alleging  also  that  the  truck  was  damaged  by  reason  of 
the  defendants’  negligence.  The  action  was  tried  in  the  County 
Court  without  a jnry^  and  the  Judge  found  that  there  was  no 
negligence  on  the  part  of  the  defendants. 

June  6.  The  appeal  was  heard  by  Latchfoed^  C.J.^  Riddell, 
Master,  Cede,  and  Eishee,  JJ.A. 

P.  C.  Finlay,  for  the  appellants^  argued  that  the  learned  trial 
Judge  erred  in  granting  a nonsuit  on  the  ground  that  the  appel- 
lants had  not  proved  negligence  on  the  part  of  the  defendants. 
The  onus  was  on  the  defendants  to  disprove  negligence,  and  not 
on  the  appellants  to  establish  it:  Jones  on  Bailments,  4th  ed., 

p.  65.  But  it  was  proved  that  the  defendants’  chauffeur  was 
guilty  of  some  negligence  in  going  off  the  street-railway  track 
into  what  he  knew  was  obvious  danger,  and  the  defendants,  being 
gratuitous  bailees,  were  rendered  liable  when  a slight  degree  of 
negligence  was  shewn:  Coggs  v.  Bernard  (1703),  2 Ld.  Raym. 
909,  3 Ld.  Raym.  163;  Halsbury’s  Laws  of  England,  vol.  1,  p. 
538;  Vaughan  v.  Menlone  (il837),  3 Bing.  N.C.  468,  at  p.  475; 
Beal’s  Law  of  Bailments,  p.  122;  Story  on  Bailments,  9th  ed. 
p.  246,  sec.  278;  1 C.E.D.  (Ont.),  p.  364;  4 C.E.D.  (Ont.),  pp. 
787,  788;  Pratt  v.  Waddington  (1911),  23  O.L.R.  178;  Carlisle  v. 
Grand  Trunk  Railway  Co.  (1912),  25  O.L.R.  372. 

T.  N.  Phelan,  K.C.,  for  the  defendants,  respondents,  contended 
that  it  was  simply  a case  of  deposit,  not  bailment.  The  appel- 
lants had  a truck  of  the  respondents  to  repair,  and  lent  a truck 
to  the  respondents  in  its  place.  The  respondents  tried  to  return 
the  appellants’  truck  and  get  back  theirs,  but  it  was  not  ready, 
and  so  the  respondents  held  the  appellants’  truck  at  the  time  of 
the  accident  only  for  the  appellants’  accommodation,  and  so  would 
only  be  liable  for  gross  negligence,  which  had  not  been  proved : 
Giilin  V.  McMullen  (1869),  L.R.  2 P.C.  317.  In  fact,  the 
respondents  were  not  guilty  of  any  negligence. 


App.  Div. 
1930. 

Riverdale 

Garage 

Ltd. 

V. 

Barrett 

Brothers. 


June  20.  Latchfoed,  C.J.  : — This  appeal  is  from  the  judg- 
ment of  his  Honour  Judge  Tytler  in  the  County  Court  of  the 
County  of  York  dismissing  the  action  with  costs. 

The  plaintiffs’  claim  is  for  $205.60,  damage  negligently  caused, 
it  is  said,  to  a truck  which  they  had  lent  to  the  defendants.  The 
defence  is  that  the  damage  was  the  result  of  an  unavoidable  acci- 
dent. The  quantum  is  not  in  dispute,  and  the  sole  question  is 
whether  the  defendants  are  liable  in  the  circumstances. 

The  bailment  was  gratuitous,  and  therefore  not  depositum  but 
commodatum,  and  consequently,  as  a matter  of  clear  law,  the 
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bailees  were  liable  for  even  slight  negligence  causing  damage  to 
the  article  lent:  Coggs  v.  Bernard,  1 Sm.  L.C.,  13th  ed.,  191,  at  p. 
199. 

^^The  borrower  must  exercise  the  utmost  diligence  in  his  use 
of  the  chattel  borrowed  and  is  liable  for  the  least  degree  of  negli- 
gence:'-’ 1 C.E.D.  (Ont.),  p.  364. 

This  does  not  mean  that  the  emctissima  diligentia  of  the 
Eoman  law  is  called  for,  such  as  that  in  case  of  accidental  fire  the 
commodatariiis  must  save  the  borrowed  chattel  though  he  lose  his 
own;  but  he  must  shew  that  there  was  no  negligence  on  his  part 
occasioning  the  loss : Story  on  Bailments,  9th  ed.,  ch.  IV., 

especially  sec.  253&;  Halsbury's  Laws  of  England,  vol.  1,  p.  538. 

Damage  was  caused  to  the  truck  while  being  used  for  the 
defendants'  purposes  by  George  Newman,  one  of  their  employees. 
Accordingly  there  was  resting  upon  them  the  onus  of  establishing 
that  the  injury  so  caused  was  not  occasioned  by  any  negligence  on 
the  part  of  their  servant.  In  my  opinion,  not  only  was  that  onus 
not  discharged,  but  there  is  ample  evidence  that  the  accident  was 
due  to  actual  negligence  for  which  the  defendants  are  responsible. 

On  the  7th  March,  1929,  about  5.30  p.m.,  while  it  was  still 
daylight,  the  truck  with  a ton  load  of  fruit  was  being  driven  west- 
erly on  Dundas-street  about  a block  east  of  Bathurst-street,  in  the 
city  of  Toronto.  Its  course,  in  part  at  least,  extended  over  the 
street-car  rails  north  of  the  centre  of  the  street.  From  3 or  4 feet 
north  and  south  of  the  double  line  of  rails,  the  street  had  been 
swept  clear;  the  pavement  was  ^hcy  and  slippery,"  and  between 
the  northerly  rail  and  the  kerb  there  was  snow  and  ice,  about  6 
inches  thick,  according  to  the  driver,  in  which  the  wheels  of  wesr- 
bound  motor-vehicles  had  cut  grooves  or  ruts.  Newman  adopted 
a suggestion  made_by  the  defendants'  counsel  that  the  ruts,  like 
the  ice  and  snow,  were  about  6 inches  deep.  Assuming  that  to 
be  the  case,  they  w^ere  obviously  easy  to  get  into,  though  hard  to 
get  out  of.  When  Newman  turned  to  the  north,  seeking  to  move 
out  of  the  way  of  a following  street-car,  he  not  only  did  not  turn 
his  wheels  into  and  along  the  ruts,  but,  according  to  his  own  state- 
ment, ran  diagonally  across  the  ruts  towards  the  sidewalk,  where 
he  observed  that  there  were  two  children.  In  order  to  avoid  them, 
he  turned  to  his  left  and  ran  into  a post.  In  answer  to  the  Court, 
he  said  that  there  was  nothing  else  that  he  could  have  done. 

I think  there  were  a number  of  things  that  he  could  have  done. 
Before  turning  off  the  street-car  tracks  he  could  have  reduced  his 
speed,  so  that  it  would  not  have  been  at  that  moment,  as  he  admits 
it  was,  ^^around  15  to  18  miles  an  hour.'^  To  attempt  to  turn  into 
the  ruts  on  his  right  across  an  icy  pavement  and  ice  and  snow. 
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at  such  a speed,  was  in  itself  so  dangerous  that  there  was  nothing 
which  he  could  then  do  to  avert  disaster.  Besides,  though  I do  noL 
regard  the  fact  as  important,  he  could  have  run  safely  along  his 
previous  course  to  Bathurst-street  and  there  turned  out  of  the  way 
of  the  street-car. 

With'  submission  I find  myself  unable  to  agree  with  the  finding 
of  the  learned  trial  Judge  that  the  defendants  (through  Newman) 
shewed  ^^all  the  care  that  was  necessary,  all  the  care  that  they  could 
exercise  in  regard  to  getting  off  the  street  (car-track)  at  the  time.” 

Newman  was,  in  my  opinion,  negligent,  and  his  negligence 
caused  the  damages  claimed. 

I would  allow  the  appeal  with  costs  and  direct  judgment  to  be 
entered  in  the  court  below  for  $205.60,  with  interest  and  costs. 
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Eiddell,  J.A.  : — The  plaintiffs  are  a company  whose  business 
includes  the  repair  of  motor-vehicles;  the  defendants  are  whole- 
sale fruit  and  commission  merchants.  In  March,  1929,  the 
defendants  gave  one  of  their  delivery  trucks  over  to  the  plaintiffs 
to  repair,  and,  according  to  the  evidence,  they  were  lent  a demon- 
strator-truck during  the  time  their  truck  was  under  repair.  Much 
was  said  during  the  trial  and  before  us  concerning  the  circum- 
stances under  v/hich  the  loan  was  made ; but  I find  nothing  in  the 
evidence  but  the  statement  already  made  as  to  the  loan  of  the 
demonstrator-truck.  I accept  the  statement  of  Mr.  Phelan  when 
arguing  for  a nonsuit  on  behalf  of  the  defendants : ‘‘Our  truck  was 
brought  in  to  be  repaired  and  they  loaned  us  a truck  during  the 
time  that  ours  was  in  there  for  repairs.  Now,  that  was  purely  a 
gratuitous  favour.  There  would  not  be  any  doubt  about  that.” 
There  is,  indeed,  some  evidence  that  the  plaintiffs  used  the  truck 
which  was  given  them  to  repair;  but  that  is  explained  by  the 
plaintiffs^  witness  as  being  for  the  purpose  of  testing  it : so  that  the 
case  stands  as  Mr.  Phelan  put  it — a gratuitous  loan  by  the  plain- 
tiffs to  the  defendants,  a gratuitous  favour. 

While  being  driven  by  the  defendants’  servant,  the  borrowed 
truck  was  injured ; the  plaintiffs  repaired  it  and  sued  for  damages. 
The  learned  trial  Judge,  his  Honour  Judge  Tytler,  gave  judg- 
ment for  the  defendants;  and  the  plaintiffs  now  appeal. 

The  defendants  at  the  trial  and  before  us  relied  strongly  upon 
the  well-known  case  of  Gihlin  v.  McMullen^  L.E.  2 P.C.  317,  as 
binding  upon  the  Court  and  requiring  a holding  that  it  was  neces- 
sary for  the  plaintiffs  to  prove  gross  negligence.  That,  however, 
is  quite  a different  case:  a customer  delivered  to  his  banker  some 
securities  to  keep,  gratuitously,  for  him;  they  were  lost,  and  it 
was  held  in  the  Privy  Council  that  the  onus  w^as  on  the  bailor  to 
prove  negligence  of  an  aggravated  character.  There  the  bailment 
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was  wholly  for  the  advantage  of  the  bailor^  the  bailee  charging 
nothing  for  taking  care  of  his  property  for  him;  and  that  is  the 
sense  in  which  the  expression  ^^gratuitons  bailmenP^  is  nsed.  Had 
the  truck  in  the  present  case  been  delivered  to  the  defendants  for 
them  to  take  care  of  it  for  the  plaintiffs,  for  the  plaintiffs^  sole 
advantage,  the  cases  would  be  parallel;  but  that,  of  course,  is  not 
the  case — the  sole  advantage  was  the  advantage  of  the  defendants. 
The  rule  in  Gihlin  v.  MoMullen  would  have  been  different  if  the 
customer  had  allowed  the  banker  to  have  the  use  of  his  securities 
for  the  banker^s  advantage : then  the  cases  would  have  been  par- 
allel. 

Ever  since  the  classic  case  of  Coggs  v.  Bernard,  2 Ld.  Eaym: 
909,  3 Ld.  Eaym.  163,  1 Sm.  L.C.,  13th  ed.,  191,  it  has  been  clear 
law  that  a gratuitous  bailee,  in  the  sense  that  the  bailment  is  for 
his  sole  benefit  and  gratuitous  quoad  him,  has  cast  upon  him 
the  onus  of  proving  that  he  was  not  guilty  of  even  slight  negli- 
gence when  the  bailed  article  was  lost,  destroyed  or  injured,  so 
that  he  did  not  redeliver  it,  when  demanded,  in  the  state  in  which 
he  received  it. 

The  learned  County  Court  Judge  seems  to  have  understood 
this  to  be  the  law,  but,  after  the  persuasive  argument  of  the 
defendants’  counsel,  to  have  changed  his  mind.  The  grounds  of 
his  decision  are  thus  put : — 

think  on  the  application  for  a nonsuit,  as  there  was  no  evi- 
dence of  negligence  shewn  by  the  plaintiffs,  the  nonsuit  should 
be  granted.  I also  think  that  the  defendants  have  shewn  all  the 
care  that  was  necessary,  all  the  care  that  they  could  exercise,  in 
regard  to  getting  off  the  street  at  the  time  when  they  had  to  get 
off.” 

The  error  in  law  of  the  first  reason  has  been  pointed  out — no 
nonsuit  was  possible,  as  the  onus  of  disproving  negligence  was 
upon  the  defendants.  It  remains  to  consider  the  second;  and  in 
this  it  will  be  well  to  keep  in  mind  the  precise  language — the 
defendants  ^liave  shewn  all  the  care  that  was  necessary,  all  the 
care  that  they  could  exercise,  in  regard  to  getting  off  the  street  at 
the  time  when  they  had  to  get  off.” 

Taking  now  the  facts  of  the  accident:  the  servant  of  the 
defendants  was  driving  the  truck,  with  a load  of  fruit,  westerly 
on  Dundas-street,  approaching  Bathurst,  on  the  7th  March,  1929; 
the  pavement  was  ^Tutty,  icy,  slippery  ruts  . . . icy,  very  rutty;” 
most  sensibly,  under  those  conditions,  the  chauffeur  drove  on  the 
street-car  tracks;  behind  him  came  a street-car  which  sounded  its 
gong,  claiming  the  right  of  way ; the  chauffeur,  knowing  the  con- 
dition as  he  himself  described  it,  turned  off  the  car-tracks  into 
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this  dangerous  road,  instead  of  waiting  for  a safe  place,  e.g.,  the 
next  cross-street,  and  the  natural  result  followed — a result  which 
he  should  have  anticipated  might  follow.  Upon  these  facts,  I am 
unable  to  see  how  the  defendants  have  satisfied  the  onus  cast  upon 
them  of  disproving  all  negligence.  The  sole  excuse  given  for  the 
act  of  the  chauffeur  is  the  signal  of  the  street-car ; of  course,  the 
street-car  had  the  right  of  way;  but,  ever  since  the  original  Act 
of  incorporation  of  the  Toronto  Street  Railway  Company  (1861), 
24  Viet.  ch.  83  (Can.),  it  has  been  lawful  for  the  public  to  ^Travel 
on  the  . . . tracks  . . . provided  they  do  not  interfere  with  or 
impede  the  running  of  the  cars.  . . This  provision  must,  like 
all  other  provisions  of  the  kind,  he  read  reasonably;  and  there  is 
no  legal  interference  with  the  running  of  the  oars  where  to  remove 
a vehicle  from  the  tracks  would  be  to  run  into  obvious  danger.  The 
existing  general  statute,  the  Railway  Act,  R.S.O.  1927,  ch.  224, 
sec.  260  (o),  does  not  go  farther  in  reducing  the  rights  of  the 
public  to  the  use  of  the  street ; it  reads : — 

“^^All  persons  using  the  highway  shall  be  at  liberty  to  travel 
upon  any  part  of  the  travelled  roadway  occupied  by  the  company’s 
railway,  and  in  the  same  manner  as  upon  other  portions  of  the 
highway,  and  vehicles  of  every  description  shall  be  allowed  upon 
such  portion  of  the  highway,  but  the  company’s  cars  shall  have  the 
first  right  of  way  over  the  railway,  and  all  vehicles  or  persons 
travelling  on  that  portion  of  the  highway  occupied  by  the  railway 
shall  turn  out  to  let  the  trains  or  cars  pass.” 

All  rules  of  the  road  are  to  be  interpreted  reasonably — cf.  29 
Corpus  Juris,  p.  653,  sec.  418  (4),  sqq.’,  Halsbury’s  Laws  of  Eng- 
land, vol.  21,  p,  418;  Wayde  v.  Carr  (1823),  2 D.  & Ry.  255; 
Tuidey  v.  Thomas  (1837),  8 C.  & P.  103;  Finegan  v.  London  and 
North  Western  Railway  Co.  (1889),  53  J.P.  663.  Denman,  J.,  in 
the  last  named  case,  speaking  of  the  rule  of  the  road  to  pass  (in 
England)  to  the  left,  says  (p.  663)  : — 

^^Now,  it  has  been  held,  and  always  held,  that  there  is  no  such 
rule  of  the  road  as  to  make  the  left  always  the  proper  side.  There 
are  many  old  cases  which  go  to  that,  and  it  will  be  idle  and  absurd 
to  lay  it  down  as  law,  that  where  there  is  danger  in  keeping  to 
the  left,  the  vehicle  is  bound  to  keep  to  its  left  and  incur  the 
danger  . . .” 

In  the  case  of  the  street-railway,  the  statutory  right  of  way 
is  no  more  extensive  than  the  right  of  way  given  by  the  Common 
Law;  it  does  not  entitle  the  company  to  insist  that  vehicles  must 
get  off  their  track  as  soon  as  their  car  needs  to  use  the  track  where 
the  vehicle  is  for  the  time  being,  if  that  should  involve  obvious 
danger; -they  have  no  right,  statutory  or  otherwise,  to  compel  one 
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who  happens  to  he  upon  their  track  to  get  off  immediately  they 
wish  it,  without  regard  to  whether  this  can  be  done  with  reason- 
able safety — they  cannot  force  another  into  a perilous  position,  at 
least  if  the  peril  is  an  obvious  one.  There  was  nothing  to  prevent 
the  defendants’  chauffeur  remaining  upon  the  track  until  he  could 
leave  it  with  reasonable  safety,  whether  at  the  next  cross-street  or 
otherwise.  And,  in  my  view,  there  was  negligence  in  the  chauf- 
feur’s going  off  the  street-car  track  into  what  he  knew  was  a 
dangerous  place. 

If  the  law  were  so  absurd  as  to  compel  a chauffeur  to  get  off  the 
track,  when  signalled,  without  regard  to  whether  he  could  do  so 
with  reasonable  safety,  I should  be  prepared  to  hold  that  :t  was 
negligence  for  him  to  go  upon  the  track  at  all  so  as  to  subject  him 
to  the  necessity  of  running  into  seivous  danger  which  he  could  not 
avoid  by  any  volition  or  care  of  his  own. 

I think  that  the  defendants  have  not  made  out  their  defence, 
that  the  appeal  should  be  allowed  with  costs,  and  judgment  enter- 
ed for  $205.60,  interest  from  the  teste  of  the  writ,  and  costs. 


Mastex,  J.A. : — Having  had  the  opportunity  of  perusing  the 
judgments  which  have  been  prepared  by  my  Lord  the  Chief  Justice 
and  by  my  brother  Riddell,  I agree  in  the  conclusion  which  they 
have  reached,  also  in  the  reasons  upon  which  that  conclusion  is 
founded,  and  I desire  to  add  only  one  observation. 

Because,  prior  to  the  accident,  the  defendants  had  gone  to  the 
plaintiffs’  establishment  to  return  the  car  borrowed  from  them 
and  to  receive  back  their  own,  it  is  argued  that  the  legal  position 
was  entirely  changed,  so  that  (whatever  may  have  been  the 
original  arrangement)  the  injured  car  was  thereafter  held  by  the 
defendants,  not  for  their  own  convenience,  but  for  the  convenience 
of  the  plaintiffs.  I am  unable  to  take  that  view  of  the  facts.  I 
think  that  the  offer  to  return  did  not  alter  the  legal  relationship 
of  the  parties. 

The  appellants  and  the  respondents,  who  had  theretofore  been 
doing  business  with  each  other,  naturally  desired  mutuallly  to 
accommodate  each  other.  Therefore,  by  mutual  consent  and  for 
mutual  convenience,  as  the  plaintiffs’  car  could  not  at  the  moment 
be  returned,  the  original  arrangement  was  continued,  and  the 
defendants  remained  gratuitous  bailees  of  the  plaintiffs’  truck, 
entitled  to  use  it  without  recompense  until  their  own  was  repaired 
and  returned.  That  being  so,  the  defendants  were  liable  for  the 
very  slightest  negligence;  and,  for  reasons  which  have  been 
adequately  stated  by  other  members  of  the  Court,  I am  of  opinion 
that  the  defendants  were  guilty  of  such  negligence. 

The  appeal  should  be  allowed  with  costs. 
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Oede,  J.A.,  agreed  with  Latchfoed^  C.J. 

Fishee^  J.A.  : — I entirely  agree  with  my  brethren  that  if  the 
defendants  are  guilty  of  even  slight  negligence  they  are  liable,  but 
T am  far  from  being  convinced  that  there  is  any  evidence  in  this 
case  establishing  negligence  on  the  part  of  the  defendants. 

I also  agree  that,  because  a driver  of  a truck  receives  a gong- 
warning from  a street-car  approaching  from  the  rear,  he  is  not 
bound  immediately  to  turn  off  the  tracks,  if  he  has  reasonable 
grounds  for  believing  that  by  doing  so  he  will  run  into  danger. 
Apart  from  some  ruts  in  the  street,  there  was  no  ice  formed  in 
the  street  excepting  at  about  3 feet  from  the  kerb,  and  the 
accident  was  caused  by  the  wheel  of  the  truck  skidding  on  the 
ice  near  the  kerb.  I cannot  think  that  it  was  even  slight  negli- 
gence for  the  driver  to  have  turned  off  the  tracks  at  the  time  he 
did,  and  at  the  speed  he  was  then  going.  The  driver  of  the  truck 
did  what  any  ordinary  person  would  be  expected  to  do  in  the  cir- 
cumstances, and  the  contact  of  the  wheel  of  the  truck  with  the 
ice  near  the  kerb,  causing  the  truck  suddenly  to  swerve,  was  some- 
thing that  a prudent  and  ordinary  person  could  not  in  the  cir- 
cumstances have  avoided.  To  my  mind  it  was  a pure  accident, 
and  not  negligence. 

I would  dismiss  the  appeal  with  costs. 

Appeal  allowed  (Fishee,  J.A.,  dissenting) . 


[APPELLATE  DIVISION.] 

National  Sanitaeium  Association  v.  Town  of  Beacebeidgb. 

Municipal  Corporations — LiaMlity  of  Town  Corporation  for  Mainten- 
ance and  Treatment  of  Indigent  Patient  in  Hospital — Town  not 
Separated  from  Unorganised  District — Implied  Repeal  of  Statutory 
Provision. 

Section  15(2)  of  the  Sanatoria  for  Consumptives  Act,  R.S.O.  1927,  ch. 
357,  is  not  impliedly  repealed  by  sec.  21  of  the  Hospitals  and  Charit- 
able Institutions  Act,  R.S.O.  1927,  ch.  359. 

The  judgment  of  Middleton,  J.  A.,  ante  177,  was  reversed  and  the 
plaintiff  association  was  held  entitled  to  recover  from  the  defendant 
municipality  the  sum  claimed  for  maintenance  and  treatment  of 
an  indigent  patient  who  was  resident  in  the  municipality  at  the 
time  of  his  admission  to  the  association’s  hospital. 

An  appeal  by  the  plaintiff  association  from  the  judgment  of 
Middleton,  J.A.  (1930),  ante  395,  dismissing  the  action. 
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June  6.  The  appeal  was  heard  by  Latchford^  C.J.,  Eiddell, 
Hasten,  Orde,  and  Fisher,  JJ.A. 

J.  M.  Godfrey,  K.C.^  for  the  appellant,  argued  that  the  Sana- 
toria for  Consumptives  Act,  E.S.O.  1927,  ch.  357,  sec.  15  (2),  ap- 
plied and  made  the  defendant  liable.  This  section  (which  was 
formerly  E.S.O.  1914,  ch.  298,  sec.  16  (2))  w^as  not  impliedly  re- 
pealed by  sec.  2 of  ch.  73  of  the  Statutes  of  Ontario,  1926. 

W.  A.  Boys,  K.C.,  and  Redmond  Thomas,  for  the  defendant, 
respondent,  contended  that  sec.  16  (2)  of  E.S.O.  1914,  ch.  298, 
was  impliedly  repealed  by  the  legislation  of  1926.  The  statutory 
provision  which  governs  this  case  is  sec.  21  of  the  Hospitals  and 
Charitable  Institutions  Act,  E.S.O.  1927,  ch.  359,  sec.  21. 

June  20.  The  judgment  of  the  Court  was  read  by 
Latchford,  C.J.  : — Appeal  from  the  judgment  of  Mr.  Justice 
Middleton  dismissing  with  costs  a motion  for  judgment  upon  facts 
admitted  by  both  the  parties  to  an  action  for  $1,171.50  for  main- 
taining a person  who  was  an  indigent  resident  of  the  town  of 
Bracebridge  at  the  time  of  his  admission  to  one  of  the  appellants 
sanatoria.  Bracebridge  is  in  the  territorial  district  of  Muskoka, 
and  is  not  a ^‘^separated  town,”  as  defined  by  sec.  1 (p)  of  the 
Municipal  Act,  but  is  a municipality:  sec.  1 (0*  is  not  sug- 
gested that  the  town  has  established  or  is  a party  to  an  agreement 
under  wFich  a joint  sanatorium  has  been  established  by  which 
patients  admitted  from  it  are  to  be  maintained. 

The  grounds  of  the  decision  of  the  learned  Judge  are  thus 
stated : — 

‘A  have  come  to  the  conclusion  that  the  amendment  of  1926 
must  be  regarded  as  the  last  expression  of  legislative  intention 
and  must  prevail,  and  that  it  operates  as  an  implied  repeal  of  the 
inconsistent  provision  of  sec.  16  (2) — 15  (2)  in  the  Eevision.  I 
am  aided  in  this  by  the  feeling  that  the  Legislature  is  not  likely 
to  have  intended  to  relieve  towns  and  villages  in  counties  and  to 
have  left  the  full  burden  upon  small  and  often  poor  towns  and 
villages  in  the  unorganised  districts,  particularly  when  these  are 
faced  with  a far  greater  share  of  tuberculous  residents  who  migrate 
there  from  the  older  portions'  of  the  Province.” 

The  amendment  of  1926  is  16  Geo.  V.  ch.  73.  However,  it  is 
not  the  last  expression  of  the  intention  of  the  Legislature,  except 
as  it  is  found  repeated  (with  minor  additions  of  no  importance 
here)  in  E.S.O.  1927,  ch.  357,  sec.  21.  The  latter  is  the  last 
word  in  legislation  on  the  question  involved  in  this  appeal.  As 
enacted  in  the  revision  does  it  repeal  sec.  15(2)  of  the  Sanatoria 
for  Consumptives  Act?  For  my  part,  and  with  the  utmost  re- 
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spect  for  my  learned  brother,  I am  unable  to  consider  that  it  does. 

However  harshly  the  enactment  may  press  upon  municipalities 
like  the  respondent,  it  appears  plainly  to  me  that  the  retention  in 
the  last  revision  of  sec.  15(2)  imposes  a duty  on  the  treasurer  of 
Bracebridge  that  he  shall  out  of  the  money  of  the  corporation  pay 
to  the  appellant  the  sum  claimed,  which  is  $1.50  per  day  for  its 
maintenance  and  treatment  of  the  indigent  patient  who  was  resi- 
dent in  the  town  at  the  time;  of  his  admission 

Accordingly  I am  of  opinion  that  the  appeal  should  be  allowed 
with  costs  and  judgment  entered  for  the  amount  claimed  with 
costs. 

Appeal  allowed. 


[APPELLATE  DIVISION.] 

City  op  Bkantpoed  v.  Imperial  Bank  of  Canada. 

Assessment  and  Taxes — Seizure  hy  Municipality  of  Goods  upon  Prem- 
ises of  Manufacturer  for  Taxes  upon  Realty  and  Business  Tax — 
Bank  in  Exclusive  Possession  of  Preynises  and  Business  as  well 
as  Goods  l)y  Virtue  of  Security  under  see.  88  of  Bank  Act,  R.S.G. 
1921,  eh.  12,  sec.  88— Assessment  Act,  R.S.O.  1927,  eh.  238,  sec. 
112,  suhsec.  1,  proviso — '‘Person  Taxed'’  not  in  “Possession” — 
Invalidity  of  Seizure — Constitutional  Law — Absence  of  Conflict 
between  Dominion  and  Provincial  Acts. 

The  judgment  of  the  trial  Judge,  Raney,  J.  (1929),  64  O.L.R.  671,  was 
affirmed,  for  reasons  different  from  those  stated  by  him. 

Held,  that  the  bank  was  in  actual  and  exclusive  possession  of  the 
premises  and  business  as  well  as  the  goods  upon  the  premises  of 
the  P.  company  at  the  time  when  the  city  corporation  seized  the 
goods  for  taxes  upon  the  realty  and  for  business  tax;  the  P. 
company,  “the  person  taxed,”  was  not  then  in  possession  within 
the  meaning  of  the  proviso  following  cl.  4 (cZ)  of  subsec,  1 of  sec. 
112  of  the  Ontario  Assessment  Act,  R.S.O.  1927,  ch.  238;  and  the 
seizure  for  taxes  was  therefore  invalid. 

There  is  no  real  conflict  between  the  Assessment  Act  and  the  Domin- 
ion Bank  Act,  under  the  authority  of  which  latter  Act,  by  virtue 
of  a security  in  the  form  schedule  C,  sec.  88,  the  bank  took  pos- 
session. 

Per  Riddell,  J.A.  (Latchfoed,  C.J.,  and  Fishek.  J.A.,  concurring)  : — 
The  Dominion  Act  vests  the  property  in  the  bank,  and  the  Provin- 
cial Acts  do  not  purport  to  prevent  this;  the  Provincial  Act  makes 
no  distinction  between  property  thus  acquired  by  the  bank  and  its 
other  property,  and  the  Dominion  Act  does  not  provide  that  there 
shall  be  any  distinction. 

Per  Hasten  and  Oede,  JJ.A.  ; — The  trial  Judge  was  wrong  in  his  view 
that  the  security  of  the  bank  taken  under  sec.  88  was  immune  from' 
seizure  for  municipal  taxes.  The  Legislature  of  Ontario  has  power 
to  impose  taxes  on  a hank  and  to  authorise  municipal  authorities 
to  assess  and  levy  municipal  taxes  upon  banks  and  property  held 
by  hanks. 

An  appeal  by  the  plaintiffs  from  the  judgment  of  Raney^  J., 
64  O.L.R.  671. 
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March  2i5  and  26.  The  appeal  was  heard  by  Latchfoed,  C.J., 
Riddell^  Masten^,  Oede,  and  Fishee,  JJ.A. 

W.  T.  Henderson^  K.C.^  for  the  appellants.  The  trial  Jndge 
erred  in  holding  that  the  Assessment  Act,  R.S.O.  1927,  ch.  238, 
is  in  conflict  with  sec.  88  of  the  Bank  Act,  R.S.C.  1927,  ch.  12, 
and  that  therefore  the  Assessment  Act  is  invalid  in  that  respect. 
There  is  no  conflict  if  each  Act  is  properly  interpreted.  Section 
88(7)  gives  the  bank  rights;  sec.  86(2)  says  what  those  rights 
are.  The  bank  takes  the  title  of  the  previons  owner,  hnt  nothing 
more.  The  rights  of  the  mmnicipality  are  therefore  superior : 
Assessment  Act,  sec.  112,  subsec.  1,  para.  4(5)  ; Be  Harrison 
(1922),  51  O.L.R.  634.  The  learned  trial  Judge  has  correctly 
interpreted  para.  4(5)  of  sec.  112(1)  in  favour  of  the  appellants 
as  meaning  in  possession  of  the  premises.  That  is  the  gram- 
matical interpretation.  The  goods  are  still  liable  to  seizure  under 
sec.  112,  even  although  the  bank  has  acquired  title,  provided  that 
the  person  taxed  is  in  possession  of  the  land : Re  Electrical  Fittings 
and  Foundry  Co.  Ltd.  (1926),  58  O.L.R.  364,  at  p.  367; 
Attorney -General  /or*  Canada  v.  Attorney -General  for  Quebec, 
Silver  s Case,  [1929]  S.C.R.  557.  If  the  Bank  Act  does  deprive 
the  municipality  of  the  right  of  distress,  that  is  not  banking  legis- 
lation and  therefore  ultra  vires:  Bank  of  Toronto  v.  Lambe 
(1887),  12  App.  'Gas.  575;  Canadian  Pacific  Railivay  Co.  v.  Cor- 
poration of  the  Parish  of  Notre  Dame  de  Bonsecours,  [1899]  A.C. 
367.  What  is  the  proper  conclusion  on  the  evidence  as  to  posses- 
sion ? The  bank  took  possession  of  nothing.  It  merely  appointed  an 
agent  to  look  after  its  interests  at  the  factory.  The  bank  could 
not  carry  on  the  business.  It  has  no  power,  legally,  to  manufac- 
ture and  sell  candy,  etc.  Goods  were  manufactured  and  sold  up 
to  the  5th  July.  The  company  must  have  carried  on  under  the 
supervision  only  of  the  bank.  Therefore  the  bank  could  not  have 
been  in  actual  possession  of  the  premises  or  chattels  on  and  after 
the  30th  June,  as  alleged.  In  any  event  it  must  be  shewn  that 
the  owner  is  out  of  possession.  There  was  here,  at  most,  a joint 
possession  by  the  company  and  the  bank.  There  is  no  evidence 
that  the  company  ever  went  out  of  possession.  Section  112  of  the 
Assessment  Act,  subsec.  2,  cl.  3,  does  not  operate  against  the 
claim  of  the  appellants  for  business  tax,  unless  the  bank  had 
exclusive  possession  of  the  goods. 

J.  W.  Bain,  K.C.,  and  Everett  Bristol,  K.C.,  for  the  defend- 
ants, respondents.  The  learned  trial  Judge  erred  in  holding  that 
the  respondents  were  not  in  possession  of  the  premises  and  in  over- 
looking cl.  8 of  the  company’s  agreement  with  the  respondents. 
The  bank  told  the  company  it  would  have  to  go  out  of  possession. 
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and  in  fact  the  workmen  were  dismissed  and  the  premises  vacated. 
The  bank  then  re-hired  some  of  the  employees  and  took 
actual  and  exclusive  possession  of  the  premises  except  to 
give  the  company  the  right,  as  requested,  to  meet  upon 
and  visit  the  premises.  The  section  of  the  Assessment  Act  relied 
upon  by  the  appellants  has  no  application.  As  to  the  constitu- 
tionality of  the  Bank  Act,  see  Tennant  v.  Union  Bank  of  Canada, 
[1894]  A.C.  31,  at  pp.  45-47.  Under  secs.  76-94  of  the  Bank  Act, 
and  particularly  sec.  88,  subsec.  7,  and  sec.  89,  subsec.  3,  a bank 
is  given  the  absolute  ownership  of  the  property  to  the  exclusion 
of  any  right  of  seizure  by  the  municipality  or  any  one  else.  The 
bank  has  the  right  to  enter,  take  possession,  and  sell.  If  there 
is  conflict  between  this  right  and  the  right  of  the  municipality 
under  the  Assessment  Act,  the  Dominion  legislation  is  to  govern 
and  the  Provincial  Act  should  be  modified  to  that  extent.  The 
bank  is  in  a higher  position  than  the  owner  of  the  goods  as  against 
the  municipality,  because  its  rights  arise  under  the  Bank  Act, 
which  gives  special  protection:  Falconbridge  on  Banking  and 
Bills  of  Exchange,  4th  ed.,  pp.  220,  221. 

Edward  Bayly,  K.C.,  for  the  Attorney-General  for  Ontario. 
Both  Acts  are  valid.  If  there  is  a clash,  the  Ontario  legislation  is 
of  course  suspended,  but  there  is  no  such  clash  here. 

Henderson,  K.C.,  in  reply.  The  letter  referred  to  in  the  evi- 
dence and  in  the  judgments  should  be  construed  as  a request  to  hold 
the  directors^  meetings  on  the  premises  of  the  company,  if  agree- 
able— not  to  the  bank — ^but  to  the  directors  themselves.  The  com- 
pany had  no  need  to  ask  permission  to  hold  the  directors’  meetings 
•on  its  own  premises.  There  is  no  indication  of  intention  on  the 
part  of  the  conipany  to  abandon  possession  of  its  property. 

June  20.  Eiddell,  J.A.  ; — The  incorporated  company,  Wil- 
liam Paterson  & Co.,  was  a customer  of  the  defendant  bank;  and, 
falling  behind,  it,  on  the  30th  June,  1926,  gave  a security,  in 
form  schedule  C,  under  sec.  88  of  the  Bank  Act,  to  the  bank,  cov- 
ering, inter  alia,  the  material,  etc.,  in  the  factory,  23-25  King- 
street,  Brantford.  This  transaction  followed  an  agreement  made 
•on  the  27th  May,  1928,  when  the  company  was  requiring  advances, 
in  which  it  was  agreed,  inter  alia,  that  the  bank,  making  advances 
and  the  advances  being  unpaid,  might  ^^at  any  time  and  from  time 
to  time  enter  into  possession  of  all  premises  wherein  the  goods  or 
any  of  them  covered  hereby  or  by  any  security  so  given  to  the  bank 
may  be  (not  being  the  premises  of  a warehouseman  or  carrier), 
.and  hold  the  said  premises  until  such  goods  shall  be  fully  realised 
upon  and  shall  have  full  right  of  entry,  ingress  and  egress,  to  and’ 
irom  such  premises  from  time  to  time,  and  full  power  to  exclude 
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the  customer  and  all  other  persons  therefrom,  and  for  the  pur- 
pose of  taking  such  possession  the  bank  may  break  open  any  doors, 
bars,  gates,  or  other  obstructions.^'  Also  that  it  might  ‘^^delegate 
all  or  any  of  the  powers  hereby  granted  to  it  to  any  receiver  or 
other  person  appointed  by  it  from  time  to  time,  and  on  every 
appointment  by  the  bank  of  any  receiver  or  other  person  he  shall, 
free  of  charge,  have  full  power  to  occupy  and  use  when  and  so 
often  as  he  may  desire  the  property  and  premises  (real  and  per- 
sonal) of  the  customer  or  any  part  or  parts  thereof. 

The  company  could  not  continue  in  business ; and,  on  the  30th 
June,  1926,  wrote  the  bank  as  follows: — 

‘^As  requested  by  Mr.  Johnston,  we  have  made  arrangements 
for  the  closing  of  our  plant  and  office  to-night ; no  further  expense 
will  be  incurred  from  now  on. 

“It  is  our  intention,  if  agreeable,  to  hold  our  directors’  meet- 
ing on  Monday  morning  next,  trusting  that  other  arrangements 
can  be  made  in  the  meantime  which  will  enable  us  to  again 
operate.” 

This  was  in  accordance  with  an  arrangement  made  the  pre- 
vious day,  the  acting  agents  being  Mr.  J ohnston  for  the  bank  and 
Mr.  Edmonds  for  the  company. 

Johnston  called  Dunsheath,  the  secretary-treasurer  of  the  com- 
pany, down  to  the  bank,  and  it  was  arranged  that  Dunsheath 
should  act  as  agent  for  the  bank.  The  company  did  shut  down, 
paid  off  all  its  employees,  including  the  watchman.  Dunsheath 
on  behalf  of  the  bank  employed  a staff  of  workers,  including  a 
watchman,  put  a bolt  on  the  door,  taking  steps  to  secure  the  safety 
of  the  goods  belonging  to  the  bank.  Thereafter  he  carried  on  the 
business  which  the  company  had  abandoned  pursuant  to  its  letter 
of  the  30th  June,  already  quoted,  himself  being  in  the  employ  of 
the  bank,  and  using  the  bank’s  funds. 

The  company  was  not  forbidden  to  use  the  building  to  hold 
its  meeting,  mentioned  in  the  said  letter,  and  did  hold  it  accord- 
ingly, silence,  I presume,  giving  consent.  Dunsheath  also  allowed 
two  of  the  former  officers  of  the  company  to  come  into  the  build- 
ing at  will  to  consult  their  papers,  etc.,  but  there  was  no  pretence 
that  the  company  or  any  one  else  was  carrying  on  the  business 
other  than  the  bank,  through  its  agent  Dunsheath. 

On  these  undoubted  facts,  I am  wholly  unable  to  understand 
the  finding  of  the  learned  trial  Judge  that  the  bank  was  not  in 
possession  of  the  premises  or  of  the  business,  but  only  of  the  chat- 
tels. If  such  a state  of  affairs  could  exist  in  law,  it  did  not  exist 
in  fact  in  the  present  case — ^it  is  abundantly  apparent  that  the 
possession  of  the  property,  real  as  well  as  personal,  was  in  the 
bank,  in  fact ; and  I can  see  nothing  to  make  it  different  in  law. 
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This  being  the  state  of  matters,  the  Corporation  of  the  City  of 
Brantford,  on  the  9th  July,  at  an  early  hour,  seized  the  chattels 
on  the  business  premises  for  taxes  due  by  the  company;  the  bank 
disputing  the  right  to  sell  these  chattels,  an  interpleader  order 
was  made  by  Mr.  Justice  Fisher,  on  the  2nd  March,  1927,  for  the 
trial  of  an  issue,  which  Avas  to  be  defined  by  pleadings  directed  to 
be  deliA^ered.  Pleadings  Avere  accordingly  filed,  and  a sensible 
arrangement  AA^as  made  for  the  disposition  of  the  goods  in  a busi- 
ness Avay,  the  rights  of  all  parties  being  preserved. 

The  real  questions,  after  denuding  the  ease  of  the  vesture  of 
irrelevant  matter  Avith  which  it  was  clothed,  are  of  the  simplest 
kind : the  city  corporation  claim’s  that  these  goods  so  seized  are 
liable  to  be  sold  for  the  taxes  upon  the  realty  and  the  business  tax ; 
the  bank,  that  this  would  be  to  deprive  it  of  the  rights  given  it  by 
the  Bank  Act,  under  its  security,  schedule  C ; and  that,  if  the 
Ontario  statute  Avould  have  that  effect,  it  is  ultra  vires  the  Prov- 
ince— then  the  city  corporation  says  that,  if  the  Bank  Act  has  the 
effect  of  removing  these  goods  from  the  operation  of  the  fVssess- 
ment  Act,  it  is,  pro  tanto,  ultra  vires. 

I am  wholly  unable  to  see  hoAv  there  is  any  real  conflict  between 
the  Acts  in  question,  Avhen  properly  interpreted : nor,  as  I think, 
are  Ave  called  upon  to  decide  the  point  as  a ratio  decidendi.  As, 
hoAvever,  a great  deal  of  argument  was  advanced  on  both  sides  to 
sheAv  that  there  is  a conflict  between  Dominion  and  Provincial 
legislation,  it  Avill  not  be  amiss  to  set  out  what  I think  to  be  the 
real  situation. 

The  Dominion  Act  undoubtedly  vests  in  a bank,  taking  a secur- 
ity in  the  form  of  schedule  C from  the  owner  of  goods,  the  prop- 
erty in  such  goods;  the  Provincial  legislation  nowhere  says  the 
contrary.  There  is  noAvhere  any  legislation  or  other  agency  mak- 
ing the  ownership  so  obtained  any  different  from  the  ownership 
obtained  in  any  other  Avay,  as,  e.g.,  by  purchase.  This  ownership 
obtained  through  the  security  has  no  sanctity,  no  extra  immunity, 
no  special  characteristic,  and  the  bank,  in  respect  of  such  prop- 
erty, is  not  a kind  of  super-oAvner,  having  rights  in  the  matter  of 
such  goods  not  enjoyed  by  others  in  respect  of  their  property,  or 
by  itself  in  respect  of  its  other  goods. 

The  case  of  Tennant  v.  Union  BanTv  of  C'anada,  [1894]  A.C. 
31,  Avas  pressed  on  us  by  counsel  for  the  bank,  Avith  the  utmost 
earnestness,  as  sheAving  that  property  so  acquired  had  some  extra 
quality,  something  in  law,  Avhich  property  otherAvise  acquired  had 
not.  Counsel  were  unable — or,  at  least,  Avhen  asked  repeatedly  to 
express  in  language  wdiat  this  mysterious  extra  quality  is,  failed — 
to  give  it  a name  or  a description.  The  case  of  Tennant  v.  Union 
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Bank  of  Canada  gives  no  colour  to  such  a proposition.  There, 
the  bank  claimed  under  a warehouse  receipt  which  the  existing 
Bank  Act  authorised  it  to  take,  and  which  by  the  same  Act  was 
given  validity;  it  was  said  that  Provincial  legislation,  R.S.O. 
1897,  ch.  122,  did  not  justify  this,  as  the  warehouse  receipt  in 
question  did  not  comply  with  the  requirements  of  the  statute.  The 
Judicial  Committee  held  that  the  Provincial  statute  was  ineffective 
to  prevent  the  operation  of  the  warehouse  receipt  as  provided  by 
the  Dominion  Act.  But  that  was  the  whole  substance  of  the 
decision;  there  was  no  indication  in  the  judgment  that  the  prop- 
erty so  validly  acquired  was,  when  acquired,  in  any  different  posi- 
tion from  the  other  property  of  the  bank,  however  acquired. 

In  the  present  case,  counsel  failed  to  indicate  any  legislation  of 
the  Province  which,  in  the  slightest  degree  interfered  with  the 
full  operation  of  the  security  in  vesting  the  property  in  the  bank, 
as  stated  in  the  Bank  Act. 

To  put  the  matter  concisely : the  Dominion  Act  vests  the  prop- 
erty in  the  bank,  and  the  Provincial  Acts  do  not  purport  to  prevent 
this;  the  Provincial  Acts  made  no  distinction  between  property 
thus  acquired  by  the  bank  and  other  its  property,  and  the  Dom- 
inion Act  does  not  provide  that  there  shall  be  any  distinction. 

If  there  is  anything  in  the  reasons  for  the  judgment  appealed 
from  that  is  not  consistent  with  this,  it  cannot  be  supported. 

To  turn  to  the  particular  facts  of  this  case,  and  the  law  applic- 
able thereto,  the  Ontario  legislation  that  comes  in  question  is  the 
Assessment  Act,  R.S.O.  1927,  ch.  238,  sec.  112,  and  more  par- 
ticularly the  proviso  following  sec.  112,  subsec.  1,  para.  4(<^)  : — 

“Provided  that  where  the  person  taxed  or  such  owner  is  not  in 
possession,  goods  and  chattels  on  the  land  not  belonging  to  the 
person  taxed  or  to  such  owner,  shall  not  be  subject  to  seizure.  . . 

I accede  to  the  argument  of  counsel  for  the  city  corporation 
that,  in  view  of  sec.  112,  subsec.  1,  para.  1,  interpreting  the  words 
“the  person  taxed,”  this  means  that  the  exemption  applies  only 
if  the  owner  of  the  land  is  not  in  possession,  even  in  joint  posses- 
sion, and  I am  prepared,  as  at  present  advised,  to  hold  that  if  the 
owner — here  the  company — was  even  in  joint  possession  and  was 
not  in  fact  and  in  law  actually  excluded  from — in  the  sense  of 
being  wholly  out  of — possession,  the  section  would  not  apply. 

Here,  I think  that  the  bank  was  in  actual — and  that  is  what  is 
contemplated  by  the  statute — possession,  to  the  exclusion  of  the 
company;  that,  therefore,  the  company  was  “not  in  possession” 
within  the  meaning  of  this  proviso. 

The  question  then  really  is,  were  these  chattels,  so  seized,  chat- 
tels “not  belonging  to  the  person  taxed  or  . . . owner?” 
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The  Dominion  legislation,  R.S.C.  1927,  ch.  12,  sec.  88(6), 
gives  the  bank  power  to  take  a security  in  the  form  here  in  ques- 
tion; and  by  subsec.  7 provides  that  ‘^The  bank  shall  by  virtue 
of  such  security,  acquire  the  same  rights  and  powers  in 
respect  of  the  . . . goods  ...  as  if  it  had  acquired  the  same  by 
virtue  of  a warehouse  receipt.  . . 

For  all  purposes  of  the  present  case,  this  means  that  the  bank 
acquires  the  property  in  the  goods,  which  the  person  giving  the 
security  himself  had,  that  is,  the  person  giving  the  security  hav- 
ing the  ownership  of  the  goods,  the  bank  by  this  security  becomes 
itself  the  owner.  Such  being  the  case,  I am  of  opinion  that  the 
proviso  already  quoted  applies;  and  that  the  city  corporation  had 
no  right  to  take  these  chattels  of  the  bank  to  pay  the  taxes  of  the 
company  any  more  than  it  had  the  right  to  take  the  furnishings 
of  the  bank-building  for  the  same  purpose.  The  above  will  dis- 
pose of  the  case  so  far  as  it  relates  to  the  taxes  on  the  land ; admit- 
tedly the  claim  of  the  city  corporation  for  the  business  tax  stands 
on  weaker  ground ; there  can  be  no  valid  ground  for  placing  it  any 
higher. 

I would  dismiss  the  appeal  on  wholly  different  grounds  from 
those  in  the  Court  below,  and  the  appellants  should  pay  the  costs 
of  the  respondents.  As  to  the  costs  of  the  Attorney- General,  he 
was  brought  in  by  the  city  corporation  because  compelled  so  to  do 
by  the  pleading  of  the  bank;  and  the  bank  should  pay  any  costs 
of  this  proceeding,  including  the  costs  of  the  Attorney-General 
in  this  Court. 

Latchfoed,  C.J.,  agreed  with  Riddell,  J.A. 

Master,  J.A. : — Immediately  after  the  argument  of  this 
appeal,  I prepared  certain  notes  of  judgment,  but  while  they  were 
still  in  the  form  of  an  uncompleted  draft  I had  the  opportunity 
of  perusing  the  reasons  which  had  already  been  prepared  by  my 
brother  Riddell.  He  has  stated  the  facts  with  his  usual  accuracy 
and  clearness,  so  that  it  becomes  unnecessary  and  therefore 
undesirable  for  me  to  re-state  them. 

I agree  with  the  finding  of  fact  by  my  brother  leading  to  the 
conclusion  that  the  bank  ^hvas  in  actual  possession  (of  the  prem- 
ises as  well  as  the  goods)  to  the  exclusion  of  the  company,^^  and 
that  therefore  the  company  was  not  in  possession  within  the  mean- 
ing of  the  Assessment  Act,  R.S.O'.  1914,  ch.  195,  sec.  109,  subsec. 
1,  cl.  4 (c?).  Upon  the  facts  here  in  evidence,  the  governing  pro- 
vision is  the  following  proviso  at  the  end  of  cl.  4 — ^^Trovided  that 
where  the  person  taxed  or  such  owner  is  not  in  possession,  goods 
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and  chattels  on  the  land  not  belonging  to  the  person  taxed  or  to 
such  owner,  shall  not  be  subject  to  seizure.” 

The  bank  was  in  exclusive  possession  of  both  goods  and  prem- 
ises. The  debtor  company  was  not  in  joint  possession,  and  under 
the  provisions  of  the  Bank  Act  and  the  terms  of  their  security  the 
property  which  the  appellants  attempted  to  seize  had  passed  abso- 
lutely to  the  bank. 

I cannot  usefully  add  anything  further  to  what  has  been  said 
by  my  brother  Riddell  on  that  branch  of  the  case. 

I desire,  however,  to  make  an  observation  regarding  the  ques- 
tion dealt  with  by  the  learned  trial  Judge  upon  which  he  held  that 
the  security  of  the  bank  taken  under  sec.  88  of  the  Bank  Act  was 
immune  from  seizure  for  municipal  taxes.  With  the  utmost 
respect,  I am  unable  to  agree  with  the  view  so  expressed  in  the 
Court  below.  E'otwithstanding  the  fact  that  the  bank  is  incor- 
porated by  Dominion  legislation  and  that  the  subject  of  banks 
and  banking  is  by  the  British  North  America  Act  specifically  and 
exclusively  reserved  to  the  Dominion  authority,  and  notwithstand- 
ing the  fact  that  it  is  clear,  having  regard  to  decided  cases  of 
which  John  Deere  Plow  Co.  Ltd.  v.  Wharton,  [1915]  A.C.  330,  is 
an  example,  that  the  Provincial  authority  cannot  limit  the  capacity 
or  interfere  with  the  operation  of  the  bank  in  the  conduct  of  its 
banking  business,  yet,  on  the  other  hand,  the  bank  is  bound  by  all 
existing  laws  competently  enacted  by  the  Provincial  Legislature, 
examples  of  which  are  afforded  by  the  well-known  cases  of  Colonial 
Building  and  Investment  Association  v.  Attorney -General  of 
Quebec  (1883),  9 App.  Cas.  157,  at  p.  164;  Citizens  Insurance 
Co.  of  Canada  v.  Parsons  (1881),  7 App.  Cas.  96;  and  Bank  of 
Toronto  v.  Lambe,  12  App.  Cas.  575. 

I think  that  it  is  within  the  power  of  the  Provincial  Legisla- 
ture to  impose  direcd  taxation  throughout  the  Province  and  to 
delegate  that  power  to  the  municipalities  of  the  Province.  The 
jurisdiction  to  tax  carries  with  it  as  incidental  and  collateral 
thereto  the  right  to  regulate  the  priorities  as  between  the  taxing 
authority  on  the  one  hand  and  creditors  (secured  or  otherwise) 
on  the  other. 

The  present  case  in  my  opinion  falls  within  the  principle  illus- 
trated by  Blank  of  Toronto  v.  Lambe  and  not  under  that  illustrated 
by  the  John  Deere  Ploiv  Co.'s  case. 

I have  no  doubt  but  that  the  Legislature  of  Ontario  has  power 
to  impose  taxes  on  a bank  and  to  authorise  the  municipal  author- 
ities to  assess  and  levy  municipal  taxes  against  banks  and  against 
property  held  by  them. 
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I would,  therefore,  dismiss  this  appeal,  on  the  ground  that 
the  personal  property  seized  Avas  at  the  time  of  the  seizure  in  the 
possession  of  the  bank  and  located  on  premises  of  which  it  was 
in  the  possession ; that  the  attempted  seizure  for  taxes  was  invalid 
under  the  provisions  of  the  Assessment  Act;  and  I would  reverse 
the  finding  of  the  trial  Judge  on  the  constitutional  question  dis- 
cussed by  him. 

Costs  will  folloAV  the  result;  the  bank  to  pay  the  costs  of  the 
Attorney-General. 

Orde,  J.A.  : — I agree  with  the  judgment  of  my  brother  Hasten. 
I think  the  evidence  clearly  establishes  that  the  bank  was  in  the 
exclusive  possession  of  both  the  goods  and  the  premises  before  the 
city  corporation  seized  for  the  taxes. 

I also  agree  that  the  learned  trial  Judge  is  in  error  in  his 
opinion  that  sec.  88  of  the  Bank  Act  prevails  over  sec.  109  of  the 
Ontario  Assessment  Act,  R.S.O.  1914,  ch.  190.  It  is  unnecessary 
for  the  purpose  of  this  case  to  discuss  this  question  at  length,  but 
there  must  be  a very  broad  line  of  distinction  drawn  between 
Provincial  legislation  which  affects  the  validity  of  securities  based 
upon  the  provisions  of  the  Bank  Act,  and  Provincial  legislation 
passed  under  the  Provincial  power  to  impose  taxes  and  which  as 
taxing  statutes  can  have  no  bearing  at  all  upon  the  validity  of  such 
securities. 

Fisher,  J.A.,  agreed  with  Riddell,  J.A. 

Appeal  dismissed. 


[APPELLATE  DIVISION.] 

Bonn  v.  National  Trust  Co.  Ltd. 


Judgment — Foreign  Judgment  against  Foreign  Administrator  of  Estate 
of  Maker  of  Promissory  Note — Action  in  Ontario  upon  Judgment 
Brought  against  Ontario  Administrator — Want  of  Privity — Action 
in  Personam — Uncertainty  of  Sum  Recovered — Extent  of  Assets 
of  Estate. 

Any  foreign  judgment  is  presumed  to  be  a valid  foreign  judgment 
unless  and  until  it  is  shewn  to  be  invalid. 

Where  administrations  are  granted  to  different  persons  in  different 
states,  they  are  so  far  deemed  independent  of  each  other  that  a 
judgment  obtained  against  one  will  furnish  no  right  of  action 
against  the  other,  to  affect  assets  received  by  the  latter  in  virtue 
of  his  own  administration;  for  in  contemplation  of  law  there  is 
no  privity  between  him  and  the  other  administrator. 
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These  rules,  taken  from  Dicey  and  Story’s  works  on  Conflict  of  Laws, 
were  adopted  and  applied  in  an  action  brought  in  Ontario  upon  a 
foreign  judgment  recovered  against  the  foreign  administrator  of  a 
deceased  person,  the  Ontario  action  being  against  an  Ontario  ad- 
ministrator; and  the  Ontario  action  was  dismissed. 

Per  Hasten  and  Ordei,  JJ.A.  : — The  foreign  judgment  here  was  not 
a judgment  in  rem,  but  a judgment  in  personam — the  effective 
distinction  between  the  two  pointed  out. 

A foreign  judgment  must  be  for  a sum  certain;  and  a judgment 
against  a person  as  administrator  cannot  be  for  a sum  certain, 
because  the  sum  named  in  the  judgment  is  to  be  levied  out  of  the 
property  of  the  intestate  in  the  hands  of  the  administrator,  “if  he 
hath  so  much  thereof  in  his  hands  to  be  administered.” 


Action  on  a judgment  recovered  in  the  State  of  New  York. 
The  defendant  company  was  sued  as  administrator  in  Ontario  of 
the  estate  of  Minnie  Morris,  deceased. 

The  action  was  tried  before  Eaney,  J.,  without  a jury,  at  a 
Hamilton  sittings. 

S.  R.  Jefferess,  for  the  plaintiff. 

IT.  Schreiher,  for  the  defendant  company. 

Thomas  Hobson,  for  the  Official  Guardian. 

January  18.  Eaney,  J.  : — The  plaintiffs  claim  in  the  New 
York  action  was  on  a promissory  note  said  to  have  been  made  by 
Minnie  Morris,  since  deceased,  dated  the  7th  August,  1922. 

Minnie  Morris  died  in  the  city  of  Detroit,  Michigan,  on  the 
6th  December,  1926,  intestate.  Her  husband.  Max  Morris,  of  the 
city  of  Eochester,  in  the  State  of  New  York,  later  in  the  same 
month  applied  there  for  letters  of  administration  of  her  estate, 
and  letters  of  administration  were  granted  to  him  on  the  14th 
December,  1926.  In  the  husband^s  petition  for  the  grant  it  was 
recited  that  the  amount  of  the  personal  estate  did  not  exceed 
$10,000,  and  that  there  was  no  real  estate. 

In  January,  1928,  this  plaintiff  brought  an  action  against  the 
husband,  as  administrator,  in  the  Supreme  Court  of  the  State  of 
New  York;  and,  the  case  having  come  on  for  trial  at  Eochester 
before  a jury,  on  the  12th  June,  1928,  a verdict  was  rendered  and 
judgment  pronounced  in  favour  of  the  plaintiff  for  the  amount 
of  the  promissory  note,  with  interest  and  costs,  making  a total  of 
$6,'951.18.  From  this  judgment  an  appeal  was  taken  by  the 
administrator,  which  was  dismissed  on  the  25th  September,  1928, 
for  want  of  prosecution.  These  proceedings  were  verified  by 
exemplifications  of  the  judgment  of  the  Court  delivered  in  June 
and  of  the  order  dismissing  the  administrator’s  apppeal. 

At  the  instance  of  an  Ontario  creditor  of  Minnie  Morris,  let- 
ters of  administration  of  her  estate  were  granted  by  the  Surrogate 
Court  of  the  County  of  Wentworth,  on  the  16th  February,  1927, 
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to  the  defendant  company;  and  this  action  was  brought  against  it 
upon  the  foreign  judgment. 

The  only  witness  called  by  counsel  for  the  plaintiff  at  the  trial 
was  the  plaintiff  himself,  and  the  only  important  evidence  given 
by  him  was^  that  his  claim  was  not  paid.  For  the  defence  it  was 
established  that  the  letters  of  administration  had  been  granted  to 
the  trust  company  at  the  instance  of  one  Goldberg,  claiming  to  be 
a creditor  of  Minnie  Morris;  that  the  assets  in  Ontario  consisted 
of  a mortgage  on  certain  Hamilton  property  for  about  $8,000; 
that  at  the  time  of  the  granting  of  the  letters  of  administration 
here  the  trust  company  knew  nothing  about  the  letters  of  admin- 
istration in  the  State  of  New  York,  and  did  not  learn  that  admin- 
istration had  been  granted  there  until  January,  1929. 

The  question  for  determination  is:  Is  the  judgment  of  the 

New  York  Court  a judgment  that  will  ground  an  action  in  a court 
of  this  Province?  The  answer  to  that  question  depends  upon 
whether  or  not  there  was  jurisdiction  in  the  New  York  courts, 
first  to  grant  the  letters  of  administration,  and,  secondly,  to  enter- 
tain the  plaintiff^s  action  there. 

The  general  rule  of  international  jurisprudence  governing  jur- 
isdiction of  the  courts  is  that  the  plaintiff  must  sue  in  the  court 
to  which  the  defendant  is  subject  at  the  time  of  the  suit.  All  jur- 
isdiction is  territorial,  and  territorial  jurisdiction  attaches  to 
persons  either  permanently  or  temporarily  resident  within  the  ter- 
ritory while  they  are  within  it,  but  does  not  follow  them  when 
they  have  withdrawn  from  it.  In  questions  of  succession  gov- 
erned by  domicile,  jurisdiction  may  exist  as  to  persons  domiciled, 
or  who  when  living  were  domiciled,  within  the  territory,  but  no 
territorial  legislation  can  give  jurisdiction  which  any  foreign 
court  ought  to  recognise  against  persons  who  owe  no  allegiance  or 
obedience  to  the  power  which  so  legislates : per  the  Earl  of  Sel- 
borne  in  Sirda/r  Gurdyal  Singh  v.  Rajah  of  Faridkoto,  [1894] 
A.C.  670. 
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Applying  these  tests,  would  the  New  York  court  have  had  jur- 
isdiction to  entertain  an  action  by  the  present  plaintiff  on  his 
promissory  note  against  Minnie  Morris  in  her  lifetime  ? There  is 
no  evidence  that  she  was  a resident  of  the  State  of  New  York  after 
(or  even  before)  the  note  was  made.  True,  the  New  York  letters 
of  .administration  describe  her  as  ^ffate  of  the  city  of  Rochester, 
in  the  county  of  Munro  and  State  of  New  York,’^  but  the  Ontario 
letters  of  administration  describe  her  as  ^date  of  the  city  of  De- 
troit, in  the  county  of  Wayne,  in  the  State  of  Michigan.^^  Neither 
recital  is,  of  course,  evidence  of  the  fact  in  this  action.  If  Minnie 
Morris  was  not  a resident  of  the  State  of  New  York  after  the  mak- 
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ing  of  the  note,  then  the  New  York  court  would  have  had  no  jur- 
isdiction to  entertain  an  action  on  this  note  against  her  during  her 
lifetime.  If  there  was  no  jurisdiction  in  Minnie  Morris’s  life- 
time, there  would  be  none  afterwards,  unless,  at  all  events,  her 
administrator  was  possessed  of  assets  of  her  estate  in  the  State  of 
New  York. 

As  to  the  question  of  the  jurisdiction  of  the  New  York  court 
to  grant  administration  if  Minnie  Morris  was  not  a resident  of 
New  York  at  her  death,  what  was  there  to  ground  jurisdiction  of 
a New  York  court  to  grant  administration  of  her  estate?  There 
was  no  evidence  before  me  as  to  what,  if  any,  property  was  owned 
by  her  in  the  State  of  New  York. 

The  action  fails  for  lack  of  evidence  of  facts  to  support  the 
jurisdiction  of  the  New  A^ork  courts  either  to  grant  administra- 
tion of  the  estate  of  Minnie  Morris  or  to  entertain  the  plaintiff’s 
action  against  the  New  York  administrator  on  the  promissory 
note. 

The  action  is  dismissed  with  costs. 

The  plaintiff  appealed  from  the  judgment  of  Eaney,  J. 

June  5.  The  appeal  was  heard  by  Latchfoe.d^  €.J.,  Eiddell, 
Masten,  Oede,  and  Fishee,  JJ.A. 

G.  W.  Mason,  K.C.,  and  Jefferess,  for  the  appellant, 
argued  that  the  present  defendant  could  be  held  liable  in  this 
action,  which  is  based  on  a judgment  against  the  New  York  ad- 
ministrator, because  the  two  administrators  represent  the  same 
interest:  Re  Law  (1915),  31  O.L.E.  222;  Re  Seatcherd  (1918), 
15  O.W.N.  222. 

D.  L.  McCarthy,  K.C.,  and  Schreiber,  for  the  defendant 
company,  respondent,  contended  that  the  action  did  not  lie  against 
the  Ontario  administrator,  because  there  was  no  privity  between 
the  appellant  and  it.  The  two  administrators  were  distinct  and 
separate  persons,  and  a judgment  against  one  was  not  a judgment 
in  personam  and  did  not  affect  the  other : In  re  Lorillard,  Griffiths 
v.  Catforth,  [1922]  2 Ch.  638;  Spencer  Bower’s  Ees  Judicata, 
p.  128;  Rio  Tinto  Copper  Co.  v.  Societe  des  Metaux  (1890),  6 
Times  L.E.  408. 

Mason,  K.C.,  in  reply,  referred  to  the  Lorillard  case,  at  p.  646. 

June  20.  Eiddbll,  J.A.  : — This  is  an  appeal  from  the  judg- 
ment at  the  trial  of  Mr.  Justice  Eaney,  the  important  facts  being 
given  in  that  learned  Judge’s  reasons  for  judgment,  supra. 

I do  not  agree  with  the  conclusion  of  the  trial  Judge  as  to  the 
judgment  of  the  New  York  court,  apparently  based  upon  the 
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proposition,  ^‘^There  is  no  evidence  that  she^^  (the  deceased  maker 
ot  the  note)  “was  a resident  of  the  State  of  New  York  after  (or 
even  before)  the  note  was  m'ade.^’ 

The  rnle  is  well  settled  that  any  foreign  judgment  is  presumed 
to  be  a valid  foreign  judgment  unless  and  until  it  isi  shewn  to  be 
invalid:  Dicey,  Conflict  of  Laws,  3rd  ed.,  p.  444,  rules  111  and 
112.  The  learned  Judge  has  placed  the  onus  on  the  wrong  party. 
But  the  difficulty  in  the  plaintiff’s  way  is  that  the  foreign  judg- 
ment is  not  against  the  present  defendant,  but  against  another. 
The  fact  that  the  two  defendants  happen  to  be  both  administra- 
tors of  the  estate  (or  some  part  of  it)  has  no  more  significance 
than  if  they  had  happened  to  be  members  of  the  same  secret 
society. 

The  rule  in  this  regard  is  laid  down  correctly  by  Story,  Con- 
flict of  Laws,  8th  ed.,  p.  739,  in  sec.  522,  thus : — 

''Relation  between  Different  Administrations. — Where  admin- 
istrations are  granted  to  different  persons  in  different  states,  they 
are  so  far  deemed  independent  of  each  other  that  a judgment 
obtained  against  one  will  furnish  no  right  of  action  against  the 
other,  to  affect  assets  received  by  the  latter  in  virtue  of  his  own 
administration;  for  in  contemplation  of  law  there  is  no  privity 
between  him  and  the  other  administrator.” 

While  no  English  case  is  cited  in  support  of  this  proposition, 
there  has  been  found  no  decision  adverse  to  it,  and  I am  of  opinion 
that  our  law  is  as  stated.  Bigelow  on  Estoppel,  6th  ed.,  p.  347, 
may  also  be  referred  to. 

Such  being  the  law,  there  is  no  ground  for  holding  the  present 
defendant  liable  in  an  action  based  solely  upon  a judgment  against 
another.  Whether  the  plaintiff  here  has  some  other  rights  or 
some  other  method  of  having  the  debt  paid  out  of  the  estate  of 
the  defendant,  we  need  not  inquire;  we  do  not  prevent  any  other 
action  or  proceeding  being  taken  as  the  plaintiff  may  be  advised. 
The  appeal  will  be  dismissed  with  costs. 
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Latchfoed,  C.J.,  agreed  with  Riddefl,  J.A. 

Hasten,  J.A. : — This  was  an  appeal  by  the  plaintiff  from  the 
judgment  of  Raney,  J.,  dismissing  the  action  with  costs. 

The  plaintiff  sues  the  defendant  as  administrator  in  Ontario 
of  the  estate  of  one  Minnie  Morris,  deceased,  to  recover  the  sum 
of  $6,‘951.18.  The  claim  is  based  on  a judgment  which  the  plain- 
tiff recovered  on  or  about  the  21st  day  of  June,  1928,  in  an  action 
in  the  Supreme  Court  of  the  State  of  New  York,  County  of 
Munro,  in  which  action  the  present  plaintiff  was  plaintiff,  and  one 
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Max  Morris^  as  administrator  of  the  estate  of  Minnie  Morris, 
deceased,  was  defendant. 

In  that  action  it  was  ‘‘^adjudged  that  the  plaintiff  John  Bonn 
recover  of  the  defendant  Max  Morris,  as  administrator  of  the 
estate  of  Minnie  Morris,  deceased,  the  sum  of  $6,821.75  damages, 
and  in  addition  thereto  the  sum  of  $129.43  costs  as  taxed  by  the 
clerk,  amounting  in  all  to  the  sum  of  $6,951.18,  and  that  he  have 
execution  therefor.^^ 

In  the  present  action  the  trial  Judge  held  that  the  plaintiff 
had  failed  to  satisfy  the  onus  that  rested  upon  him.  In  conclud- 
ing his  judgment  he  says : ^^The  action  failsi  for  lack  of  evidence 

of  facts  to  support  the  jurisdiction  of  the  New  York  courts  either 
to  grant  administration  of  the  estate  of  Minnie  Morris  or  to  main- 
tain the  plaintiff ^s  action  against  the  New  York  administrator  on 
the  promissory  note.^’ 

With  the  greatest  respect  for  the  trial  Judge,  I am  unable  to 
agree  with  the  view  so  expressed  by  him.  As  long  ago  as  1867 
it  was  held  in  the  case  of  Manning  v.  Thompson,  17  U.C.C.P. 
606,  that  in  an  action  on  a foreign  judgment,  if  the  judgment  is 
not  impeached  or  denied,  it  is  primd  facie  evidence  against  the 
defendant  . . . and  the  onus  probandi  was  upon  defendant, 

who  ought  to  have  begun,  and  that  having  refused  to  do  so,  a ver- 
dict was  properly  entered  for  the  plaintiff.^’ 

In  that  case  the  cause  was  tried  at  the  Assizes  at  Guelph  before 
the  Chief  Justice  of  the  Common  Pleas.  The  question  arose  as 
to  who  ought  to  begin.  The  learned  Chief  Justice  ruled  that 
the  defendant  ought  to  begin  as  the  issue  was  on  him.  Counsel 
for  the  defendant  objected,  and  would  not  begin,  whereupon  the 
jury  were  directed  to  find  for  the  plaintiffs  for  the  amount  of  the 
judgment,  and  leave  was  reserved  to  the  defendant  to  move  for 
misdirection  in  the  above  respect.  The  appeal  came  on  for  hear- 
ing before  the  Caurt  of  Common  Pleas,  Richards,  C.J.,  Adam 
Wilson,  J.,  and  John  Wilson,  J.,  who  dismissed  the  appeal,  basing 
their  judgment  largely  on  the  case  of  Banh  of  Australasia  v.  Nias 
(1851),  16  Q.B.  717,  736.  I am  unable  to  find  that  the  conclu- 
sion so  reached  in  that  case  has  ever  been  reversed  or  even  criti- 
cised in  the  Courts  of  Ontario,  and  it  accords  with  the  rule  as 
expressed  in  Dicey  on  the  Conflict  of  Laws,  4th  ed.  p.  449 : — 

“Any  foreign  judgment  is  presumed  to  be  a valid  foreign  judg- 
ment unless  and  until  it  is  shewn  to  be  invalid.’^ 

But  though  this  difficulty  is  removed  from  the  plaintiff^s  way, 
other  difficulties  of  a more  serious  nature  remain. 

The  judgment  in  the  Supreme  Court  of  New  York  State  was 
recovered  against  Max  Morris,  only  as  administrator  within  that 
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state  of  the  estate  of  Minnie  Morris,  deceased,  and  the  present 
action  is  not  against  Max  Morris,  bnt  against  the  National  Trust 
Company,  administrator  of  the  estate  of  Minnie  Morris  in  the 
Province  of  Ontario.  Thus  the  actions  are  against  two  entirely 
distinct  persons.  The  present  defendant  was  not  a party  to  the 
action  in  the  Supreme  Court  of  New  York. 

On  that  point  the  Privy  Council  have  expressed  the  rule  as 
follows : — 

^*^A  foreign  judgment  of  a competent  Court  may  indeed  be 
impeached,  if  it  carries  on  the  face  of  it  a manifest  error;  if  it  is 
shewn  to  have  been  obtained  by  fraud,  or  to  be  wanting  in  the 
conditions  of  natural  justice;  and  it  cannot  be  applied  to  persons 
other  than  those  who  were  parties  to  the  litigation  decided  by  it, 
except  in  cases  where  the  judgment  is  in  rem  Messina  v.  Petro- 
cocUno  (1872),  L.R.  4 P.C.  144,  at  p.  157. 

The  present  judgment  is  not  a judgment  in  rem,  but  a judg- 
ment in  personam.  The  distinction  between  a judgment  in  rem 
and  a judgment  in  personam  is  very  admirably  expressed  in 
Dicey,  4th  ed.,  p.  451 : — 

“The  difference  between  judgments  in  personam  and  judg- 
ments in  rem^,  or  as  to  status,  lies  not  in  their  conclusiveness  as  to 
the  matter  which  they  decide,  but  in  the  nature  of  the  matter 
which  they  must  be  taken  to  have  decided,  and  as  to  which,  there- 
fore, alone  they  are  conclusive.  When  a Lourt  pronounces  a 
judgment  in  personam,  it  decides  only  that  A has  a given  right 
against  X,  e.g.,  a right  to  the  payment  of  £20  by  X : the  judgment, 
therefore,  is  conclusive  only  as  between  A and  X,  or  their  repre- 
sentatives. When  a Court,  on  the  other  hand,  pronounces  a judg- 
ment in  rem,  it  determines  the  title  to  a thing,  e.g.,  a ship,  not  as 
between  A and  X,  but  as  regards  A against  all  the  world.  , The 
judgment,  therefore,  is  conclusive  against  the  whole  world.^’ 

For  these  reasons  I agree  with  the  conclusion  which  has  al- 
ready been  stated  by  my  brother  Riddell  in  the  judgment  prepared 
by  him,  namely,  that  the  plaintiff  must  fail  because  the  present 
defendant  was  not  a party  to  the  New  York  action. 

But  there  is  a further  ground  on  which  the  plaintiff^s  action 
in  my  opinion  fails.  It  is  a well-settled  rule  with  regard  to  a 
foreign  judgment,  that  the  judgment  must  be  for  a sum  certain, 
and  this  present  judgment  is  not,  in  my  view,  for  a sum  certain. 
In  the  case  of  Sadler  v.  Rohins  (1808),  1 Camp.  253,  the  defend- 
ant had  been  ordered  to  pay  a certain  sum  on  a certain  day,  first 
deducting  thereout  the  defendants  costs,  to  be  taxed  by  the  proper 
officer.  The  costs  had  not  been  taxed.  Lord  Ellenborough,  Chief 
Justice,  said:  “The  sum  due  on  the  decree  is  quite  indefinite  . . . 
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and  cannot  be  gone  through  here.  . . . Had  the  decree  been 
perfected,  I would  have  given  effect  to  it;”  and  very  recently  in 
the  case  of  M’Donnell  v.  M’Dawnell,  [1921]  2 I.R.  148,  a similar 
conclusion  was  reached.  In  that  case,  by  an  order  of  a foreign 
Court  made  in  an  action  in  which  a wife  sued  her  husband  for 
support  and  maintenance,  the  husband  was  ordered  to  pay  into 
court  a specified  sum  per  month  for  the  support  and  maintenance 
of  his  wife,  such  payments  to  be  made  until  further  order  of  the 
Court.  In  an  action  in  another  jurisdiction  by  the  wife  against 
the  executor  of  her  husband  for  arrears  due  under  the  order,  it 
was  held  that  the  order  was  not  such  a final  and  conclusive  judg- 
ment as  to  be  enforceable  by  Irish  courts. 

In  the  present  case  the  judgment  in  the  Hew  York  court  was 
against  ‘^Max  Morris  as  administrator  of  the  estate  of  Minnie 
Morris,  deceased.” 

In  the  absence  of  evidence  to  the  contrary,  it  must  be  assumed 
that  this  judgment  possesses  the  same  meaning  as  the  fuller  form 
customarily  adopted  in  the  courts  of  Ontario,  nam'ely,  ^That  the 
plaintiff  do  recover  against  the  defendant,  as  administrator  of  the 
assets  and  effects  of  Minnie  Morris,  deceased,  the  sum  of,”  etc.,  ‘To 
be  levied  out  of  the  property  which  was  of  the  said  Minnie  Morris 
at  the  time  of  her  death,  in  the  hands  of  the  said  Max  Morris  as 
her  administrator  as  aforesaid,  to  be  administered  if  he  hath  so 
much  thereof  in  his  hands  to  be  administered.” 

Manifestly  such  a judgment  is  not  a judgment  for  a sum  cer- 
tain, and  therefore  on  that  ground  also  it  appears  to  me  that  the 
plaintiff  must  fail. 

For  these  reasons,  while  unable  to  support  the  view  which  was 
entertained  by  the  trial  Judge,  I think  that  the  result  must  be  that 
the  appeal  should  be  dismissed  with  costs. 

Orde^  J.A.,  agreed  with  Masten,  J.A. 

Fisher,  J.A.,  agreed  with  Riddell,  J.A. 

Appeal  dism issed. 
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[LOGIE,  J.] 

Wolverine  Steamship  Co.  v.  Canadian  Deedging  Co.  Ltd. 

Ship — Ari'est  of — Mooring  in  Safe  Berth  in  Canal — Change  of  Berth 
Effected  hy  Trespasser  — Conditional  Permission  of  Harbour 
Master — Undertaking  to  Return — Authority  of  Harbour  Master 
— Agent  of  Croton — Bailment — Negligence — Contributory  Neglig- 
ence— Apportionment  of  Damages. 

The  plaintiff  company’s  ship,  having  been  arrested  by  the  Crown,  in 
the  Welland  canal,  to  answer  a claim  by  the  Crown  for  damage  done 
to  a bridge,  was,  with  the  consent  of  the  master  and  the  assistance 
of  the  crew,  laid  up  for  the  winter  of  1928-29  in  a small  bay  on  the 
east  side  of  the  canal,  where  she  was  securely  moored  and  sheltered 
from  the  winds,  a ship-keeper  being  left  aboard  by  the  plaintiff 
company.  In  January,  1929,  the  defendant  company  shifted  the 
ship  and  moored  her  on  the  west  side  of  the  canal,  without  the 
knowledge  or  consent  of  the  plaintiff  company  or  of  any  officer 
or  member  of  the  crew  except  the  ship-keeper,  and  solely  for  the 
convenience  of  the  defendant  company,  which  needed  the  berth  on 
the  east  side  for  a dump.  Permission  was  obtained  from  the 
Harbour  Master  to  move  the  ship,  but  upon  the  undertaking  of  the 
defendant  company  to  return  her  to  her  original  berth.  The  ship 
was  not  moored  securely  in  her  new  berth — the  defendant  company 
did  not  allow  sufficient  slack  for  the  rise  of  the  water  in  the  canal 
under  the  influence  of  the  prevailing  west  and  south-west  winds 
on  Lake  Erie.  The  defendant  company  did  not  return  her  to  her 
original  mooring;  and  on  the  1st  April,  1929,  her  lines  and  cables 
were  snapped  when  the  water  in  the  canal,  under  the  influence  of 
a strong  south-west  wind,  rose  some  4 to  6 feet.  She  then  broke 
from  her  moorings  and  suffered  damage  to  the  extent  of  $2,954:  — 

Held,  upon  the  evidence,  that  the  berth  on  the  west  side  of  the  canal 
was  a more  exposed  and  more  dangerous  berth  than  that  on  the 
east  side;  the  onus  of  proving  that  the  new  berth  was  safe  and  the 
ship  securely  moored  was  on  the  defendant  company;  and  that  onus 
it  had  failed  to  satisfy. 

There  was  no  contract  either  expressed  or  implied  between  the  plain- 
tiff and  defendant  companies — the  only  contract  was  between  the 
Harbour  Master  and  the  defendant  company  as  stated;  and  quwre 
whether  it  was  within  the  authority  of  the  Harbour  Master,  who 
had  control  of  the  ships  in  the  harbour  for  navigation  purposes, 
to  give  permission  to  move  the  ship,  when  she  was  in  custodid 
legis,  without  the  consent  of  or  without  notification  to  the  plaintiff 
company.  He  was  acting  as  a bailiff  of  the  Crown  from  a revenue 
standpoint,  ana  in  that  sense  had  possession  of  the  ship,  and  his 
duty  was  to  keep  it  safely:  Carr  v.  Smith  (1924),  26  O.W.N.  349. 

If  the  defendant  company  was  a bailee  from  the  Crown,  through  its 
agent,  the  Harbour  Master,  the  bailment  was  for  the  sole  benefit 
of  the  bailee,  and  it  was  liable  for  the  slightest  negligence. 

In  the  circumstances,  while  the  asportation  may  have  been  lawful 
as  against  the  plaintiff  company  owing  to  the  possession  being  in 
the  Crown  and  the  agent  of  the  Crown  consenting,  there  was  a 
trespass  in  not  returning  the  ship  to  its  original  berth. 

In  any  view  of  the  relations  between  the  parties,  the  defendant  com- 
pany’s duty  was  to  keep  the  ship  safely — this,  by  reason  of  neglig- 
ence, it  did  not  do,  and  was  therefore  liable  in  damages. 

There  was  contributory  negligence  of  the  ship-keeper  in  not  observ- 
ing that  the  lines  were  too  taut  in  the  event  of  the  water  rising 
and  slacking  them  off  to  allow  for  it,  and  for  that  negligence  the 
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plaintiff  company  was  responsible  to  the  extent  of  25  per  cent.; 
and  the  damages  were  apportioned  accordingly. 

An  action  for  damages  for  wrongfully  removing  the  plaintiff 
company's  ship  ^^G-riffin’^  from  its  mooring  place  in  the  Welland 
canal  and  mooring  it  in  another  place  from  which  it  broke  away 
and  was  injured. 


The  action  was  tried  before  Logie^  J.,  without  a jur}^,  at  Wel- 
land. 

L.  B.  Spencer,  K.C.,  for  the  plaintiff  company. 

F.  Grant  and  W.  A.  Robinson,  for  the  defendant  company. 


June  21.  Logie,  J.  : — The  ship  ‘^Griffin’^  had  been  arrested  or 
seized  by  the  Crown,  under  the  regulations  governing  navigation, 
in  the  Welland  canal,  to  answer  a claim  by  the  Crown  against  the 
owners  for  alleged  damage  done  to  a bridge  which  crosses  the 
canal.  It  was  then  very  close  to  the  end  of  the  navigating  season, 
and,  with  the  consent  and  assistance  of  the  master  and  crew,  she 
was  laid  up  for  the  winter  of  1928-29  at  Ramey’s  Bend  in  the 
Welland  canal,  on  the  east  side  of  the  canal,  but  on  the  west  side 
of  what  is  known  as  the  ^‘Island,”  and  was  securely  moored  and 
sheltered  from  the  winds  in  a small  bight  or  bay.  The  mooring 
lines  were  amply  sufficient  so  long  as  she  remained  moored  where 
the  plaintiff  company  left  her.  There  was  a ship-keeper  or  watch- 
man left  aboard  the  ^‘'Griffin’’  by  the  plaintiff  company.  On  or 
about  the  21st  January,  1929,  the  defendant  company,  with  its 
tug  and  workmen,  shifted  the  ^^Griffin”  about  200  feet  to  the 
southward  and  across  the  canal,  and  there  moored  her  on  the  west 
side  of  the  canal.  The  shifting  and  mooring  were  done  without 
the  knowledge  or  consent  of  the  plaintiff  company  or  of  any  officer 
or  member  of  the  crew  of  the  ^‘"Griffin”  except  the  ship-keeper  or 
watchman,  and  solely  for  the  convenience  of  the  defendant  com- 
pany, which  wanted  the  berth  formerly  occupied  by  the  “Griffin.” 
on  the  east  side  of  the  canal,  for  a dump.  The  defendant  com- 
pany obtained  permission  from  the  Harbour  Master  to  move  the 
“Griffin,”  but  undertook  with  him  to  return  her  to  her  original 
berth.  The  steamer  was  not  moored  securely  or  in  a seamanlike 
manner  in  her  new  berth,  but  was  moored  negligently  and  ineffi- 
ciently in  this,  that  the  defendant  company  did  not  allow  suffi- 
cient slack  for  the  rise  of  the  water  in  the  canal  under  the  influence 
of  the  prevailing  west  and  south-west  winds  on  Lake  Erie.  The 
defendant  company  did  not  return  her  to  her  original  mooring, 
as  it  had  undertaken  with  the  Harbour  Master  to  do. 

There  is  no  direct  evidence  as  to  how  the  steamer  broke  away, 
but  I find  as  a fact,  and  in  the  course  of  the  trial  it  was  in  effect 
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conceded,  that  her  lines  and  cables  were  snapped  when  the  water 
in  the  canal  rose  under  the  influence  of  a strong  south-west  wind 
on  the  1st  April,  a matter  of  some  4 feet  to  6 feet.  She 

then  broke  from  her  moorings  and  suffered  damage  to  her  plates 
to  the  extent  of  $2,954.  I find  as  a fact  that  the  berth  on  the 
west  side  of  the  canal  was  a more  exposed  and  more  dangerous 
berth  than  that  on  the  east  side.  The  excuse  given  by  McAuley,  a 
witness  for  the  defendant  company,  for  not  returning  her, 
that  she  could  not  be  brought  back  to  her  original  position  because 
of  the  uncertainty  of  the  state  of  the  bottom  of  the  canal  after  the 
defendant  company  had  dumped  rocks  from  scows  in  the  original 
berth,  is  not  borne  out  by  the  evidence,  and  in  any  event  is  not 
material,  because  the  defendant  company  gave  an  unqualified 
undertaking  to  return  her  to  her  original  berth. 

The  onus  of  proving  that  the  new  berth  was  safe  and  the  ship 
securely  moored  was  on  the  defendant  company.  The  witnesses 
for  the  defendant  company  were  unable  to  give  any  satisfactory 
evidence  as  to  how  the  ^^Griffin”  was  moored  after  being  moved 
to  the  west  side  of  the  canal,  except  to  say  that  the  same  number 
of  Enes  were  out  as  were  on  the  east  side  of  the  canal  and  one 
additional  line  forward.  There  was  no  evidence  as  to  the  length 
of  the  leads  fore  and  aft  or  the  amount  of  slack  allowed.  Captain 
Eeid,  a most  experienced  seaman  and  shore  captain,  whose  evi- 
dence I accept,  convinced  me  that  the  above  are  the  two  important 
factors  in  mooring  a boat.  The  evidence  also  established  beyond 
doubt  that  on  the  west  side  of  the  canal  the  problem  of  mooring 
the  ship  would  have  to  be  much  more  carefully  studied  than  on 
the  east  side;  and,  although  the  defendant  company  alleged  that 
some  of  the  cables  were  none  too  good.  Captain  Gallagher,  the 
plaintiff  company's  employee  and  officer,  said  that  they  were  in 
good  condition,  and  both  he  and  the  Harbour  Master  were  quite 
satisfied  with  them  when  the  ^^Grifiin’^  was  moored  in  her  original 
berth.  The  reason  for  this  is  obvious,  as  the  witnesses  stated. 
All  the  heavy  storms  come  from  the  south  or  south-west,  and,  if 
moored  on  the  east  side,  the  wind  would  hold  the  ship  against  the 
canal-wall  without  damage  and  without  any  strain  on  the  ropes 
and  cables.  On  the  west  side  the  converse  is  the  case. 

It  is  difficult  to  set  forth  the  relab  onship  of  the  defendant  com- 
pany to  the  plaintiff  company  in  law,  or  to  determine  under  what 
category  the  action  would  fall  to  be  placed  in  the  old  style  of 
pleading.  Bailment  is  a matter  of  contract,  express  or  implied, 
and  there  was  no  contract  either  express  or  implied  between  the 
plaintiff  and  defendant  companies. 

As  between  the  Government  authorities  responsible  for  con- 
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stnicting  the  canal  and  the  plaintiff  company^  there  was  no  con- 
tract express  or  implied^  and  no  evidence  that  the  chief  engineer, 
or  any  other  responsible  official  having  authority  to  order  a ship 
not  under  steam  but  merely  lying  in  the  canal  to  be  moved,  gave 
any  instructions  or  authorisation  to  the  defendant  company  at  all. 
The  only  contract  was  between  the  Harbour  Master  and  the 
defendant  company,  and  that  was  that  the  defendant  company 
was  authorised  to  move  the  ship  but  was  to  return  it  after  the 
dumping  operations  were  over  to  its  original  berth. 

It  is  very  doubtful  and  there  is  no  evidence  to  shew  that  it 
was  within  the  authority  of  the  Harbour  Master,  who  had  control 
of  the  ships  for  navigation  purposes,  to  give  permission,  when  she 
was  in  custodid  legis,  to  move  the  ship  without  the  consent  of  or  at 
all  events  without  notification  to  the  plaintiff  company. 

The  Harbour  Master,  so  far  as  the  evidence  goes,  was  not  inter- 
ested in  the  construction  of  the  canal  or  in  whether  the  ship  was 
or  was  not  moved  for  construction  purposes.  So  far  as  the  evi- 
dence goes,  he  had  no  authority  to  permit  what  he  did.  He  was 
interested  in  the  movement  of  ships  through  the  canal  and  in  the 
berthing  of  ships,  but  he  was  interested  in  another  capacity.  He 
was  acting  as  a bailiff  of  the  Crown  from  a revenue  standpoint, 
and  had  in  that  sense  possession  of  the  ship,  but  for  that  purpose 
only,  and  his  duty  was  to  keep  it  safely:  Carr  v.  Smith  (1924), 
26  O.W.K  349. 

Certainly  the  defendant  company  was  not  a bailee  of  the 
plaintiff  company.  It  may  have  been  a bailee  from  the  Harbour 
Master,  in  his  capacity  as  bailiff  of  the  Crown,  which  had  arrested 
or  seized  the  ship.  Ho  doubt  the  Harbour  Master  could  have 
authorised  the  shifting  of  the  ship  if  there  was  danger  to  naviga- 
tion or  danger  to  the  ship  itself,  but  the  title  to  the  boat  was  in 
the  plaintiff  comply,  and,  if  the  defendant  company  was  a bailee 
from  the  Crown,  through  its  agent,  the  Harbour  Master,  the  bail- 
ment was  for  the  sole  benefit  of  the  bailee,  and  the  bailee  is  liable 
for  the  slightest  negligence:  Coggs  v.  Bernard  (1703),  2 Ld. 
Raym.  909,  3 Ld.  Raym.  163 ; and  the  onus  is  on  the  bailee  to  shew 
that  he  took  proper  care:  Goldman  v.  Hill  (1918),  34  Times  L.R. 
486. 

If  the  bailee  takes  the  thing  bailed  to  a place  where  he  is  not 
entitled  to  take  it,  and  it  is  injured  there  even  without  his  fault, 
he  is  liable  unless  he  can  shew  that,  such  damage  would  have 
occurred  no  matter  where  the  thing  was : Lilley  v.  Donhleday- 
(1881),  7 Q.B.D.  510;  Lampson  and  Co.  v.  London  and  India 
Dock  Joint  Co.  (1901),  17  Times  L.R.  663.  This  the  defendant 
company  failed  to  do. 
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Now,  as  between  the  •Crown  and  the  defendant  company, 
althongh  the  bailee  took  the  ship  to  a place  to  which  he  was  author- 
ised to  take  it,  he  left  it  in  a place  where  he  was  not  entitled  or 
authorised  to  leave  it,  and  it  was  injured  in  that  place. 

It  is  clear  that  he  who  actually  damages  a chattel  belonging  to 
another,  whether  indirectly  by  reason  of  his  negligence  or  directly 
by  some  act  done  to  the  chattel  in  the  nature  of  a trespass,  is 
guilty  of  a wrong.  There  may  be  a trespass  without  the  infliction 
of  any  material  damage  by  a mere  taking  or  asportation.  For 
instance,  the  removal  of  a chattel  from  one  room  to  another  with- 
out any  authority,  express  or  implied,  from  the  circumstances,  may 
afford  a good  cause  of  action  although  but  for  nominal  damages: 
Kirk  V.  Gregory  (1876),  1 Ex.  D.  55.  For  the  taking  to  constitute 
a trespass,  however,  it  must  not  merely  be  an  unlawful  act  but 
unlawful  as  against  the  party  from  whom  possession  is  taken: 
Balme  v.  Hutton  (1833),  9 Bing.  471,  at  p.  477;  and  I am  of 
opinion  that  under  the  circumstances  of  this  case,  while  the  asport- 
ation may  have  been  lawful  as  against  the  plaintiff  company  owing 
to  the  possession  being  in  the  Crown  and  the  agent  of  the  Crown 
consenting,  there  was  a trespass  in  not  returning  the  ship  to  its 
original  berth. 

But,  whatever  the  real  relations  in  law  are  between  the  plain- 
tiff company,  the  defendant  company,  and  the  Crown,  there  is  no 
real  difference  as  to  what  the  legal  duty  of  the  defendant  com- 
pany was.  It  assumed  custody  of  the  ship  without  colour  of  right 
and  for  its  own  purposes  so  far  as  the  plaintiff  company  was  con- 
cerned, and,  if  not  an  insurer,  its  duty  at  the  lowest,  having 
removed  the  ship  from  a safe  berth  to  an  unsafe  berth,  was  to  keep 
it  safely.  This,  owing  to  negligence,  it  did  not  do,  and  I think 
it  is  liable  for  the  damages. 

Whether  there  was  any  contributory  negligence  on  the  part  of 
the  plaintiff  company  is  difficult  to  decide.  Captain  Gallagher 
said  that  the  ship-keeper  was  just  a watchman  against  thieves  and 
the  like ; that  he  had  no  authority  to  consent  to  moving  from  one 
berth  or  to  suggest  any  other  berth,  and  had  nothing  to  do  with  the 
security  of  the  moorings,  except  perhaps  to  replace  a rope  which 
broke.  In  cross-examination  he  said  that  his  duty  in  an  emergency 
was  to  do  his  best,  to  use  his  best  judgment,  and  to  notify  his 
employers,  and  later  on  he  said  that  his  duties  were  to  take  cara 
of  the  lines,  to  loose  off  or  tauten  as  required. 

Captain  Reid,  whose  evidence  I accept  in  its  entirety,  said 
that  the  ship-keeper^s  duty  is  to  watch  the  lines  and  to  slack  where 
there  is  rising  water  ivlien  he  can,  i.e.  when  he  is  able  to  do  so; 
but,  he  said,  he  cannot  do  anything  by  himself  alone,  because. 
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owing  to  the  tonnage  of  the  ship  (3^000  tons),  he  could  not  control 
the  braking  of  the  winch  by  himself,  and  that  10  or  20  feet  of 
cable  might  easily  slip  out  before  he  could  apply  the  brake,  and 
this  would  cause  such  an  additional  strain,  in  the  emergency  which 
confronted  this  particular  watchman,  that  the  other  lines  would 
snap  one  by  one.  He  further  added  that  the  watchman  had  no 
responsibility  as  to  the  original  mooring. 

The  defendant  company  says  that  the  ship-keeper  or  watch- 
man not  only  consented  to  the  change  in  the  mooring  but  actually 
asked  for  it.  I find  that  he  had  no  authority  either  to  consent  to 
the  change  of  mooring,  or  much  less  to  demand  it,  for  his  personal 
convenience  or  comfort. 

Again,  it  is  urged  that  the  watchman  should  have  anticipated 
the  rise  in  water,  and  during  the  time  which  elapsed,  some  two 
months,  betw^een  the  mooring  on  the  west  side  and  the  storm  of 
the  1st  April,  he  might  have  made  and  ought  to  have  made,  in 
this  space  of  time,  the  necessary  adjustments  in  the  lines  or 
cables. 

I think  that  there  was  some  responsibility  imposed  upon  him 
in  this  respect.  When  the  emergency  occurred,  he  was,  of  course, 
unable  to  do  anything,  as  is  conclusively  proven  by  Captain  Reid’s 
evidence,  but  prior  to  that  I think  he  ought  to  have  observed  that 
the  lines  were  too  taut  in  the  event  of  the  water  rising,  and  ought 
to  have  slacked  them  off  to  allow  for  it. 

The  plaintiff  company’s  contributory  negligence  in  this 
respect  is  not,  however,  nearly  as  great  as  that  of  the  defendant 
company,  which  carried  out  the  original  mooring;  and,  if  I fix  it 
at  25  per  cent.,  I think  I am  making  a liberal  allowance. 

There  will  be  judgment,  therefore,  for  the  plaintiff  company 
for  $2,216,  with  costs. 


[APPELLATE  DIVISION.] 

Bkownlee  V.  Hand  Fikewoke:  Co.  Ltd. 

Negligence  — Injury  to  Person  Setting  off  Firework,  l)y  Explosion 
— Action  against  Company  Supplying  Dangerous  Article — Absence 
of  Privity  — Findings  of  Jury  — Specific  Acts  of  Negligence  — 
Negativing  of  other  Negligence — Findings  Set  aside  and  Action 
Dismissed. 

The  plaintiff  was  seriously  injured  by  the  explosion  of  a bomb  or 
mine  which  he  was  setting  off  at  a firework  display.  The  mine 
was  supplied  by  the  defendant  company,  a manufacturer  of  fire- 
works, pursuant  to  a contract  with  a society  holding  the  display; 
and  the  plaintiff,  a stranger  to  the  contract,  had  been  instructed. 
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in  regard  to  the  setting  off,  by  an  expert  sent  by  the  company.  The 
plaintiff,  alleging  that  the  injuries  sustained  by  him  were  caused 
by  the  negligence  of  the  company,  brought  this  action  for  damages; 
at  the  trial  the  jury  found  that  the  injuries  were  caused  by  the 
negligence  of  the  company;  and,  in  answer  to  a question  as  to  what 
the  negligence  was,  stated:  “We  believe  that  this  mine  according 
to  evidence  was  defective  as  it  didn’t  give  the  results  as  expected.” 
In  explanation  of  this  answer,  the  jury  stated:  “We  find  that  the 
mortar  should  have  had  a larger  base  and  also  a time-fuse  attach- 
ed to  mine,  and  also  the  mine  didn’t  explode  and  throw  stars  from 
20  to  50  feet  as  should  of  (sic)  done  according  to  evidence:” — 

Held,  that  the  finding  in  regard  to  the  mortar  was  pure  speculation, 
without  any  foundation  in  the  evidence;  the  finding  that  there 
should  have  been  a time-fuse  was  not  a finding  of  such  negligence 
as  would  in  law  render  the  company  liable  in  damages  to  the 
plaintiff;  and  the  failure  to  throw  up  stars  could  not  be  deemed 
to  have  caused  the  plaintiff’s  injuries. 

The  fuse  furnished  by  the  company  was  the  fuse  in  general  use  by 
all  manufacturers  of  fireworks  for  displays,  and  there  was  no  sug- 
gestion in  the  evidence  to  the  contrary. 

The  jury  by  their  answers  had  negatived  as  a ground  of  negligence 
failure  by  the  expert  to  supervise  or  himself  to  set  off  the  mine 
(Magee,  J.A.,  contra). 

Where  the  vendor  of  a chattel  which  belongs  to  the  dangerous  class 
delivers  it  with  a proper  warning  to  the  recipient,  he  owes  no 
further  duty  to  the  person  who  receives  it  from  the  recipient,  nor, 
where  the  danger  is  apparent  on  the  face  of  the  thing,  does  he  owe 
a greater  duty  with  regard  to  the  manufacture  of  the  article  than 
if  it  was  not  a dangerous  thing  in  itself. 

Blacker  v.  Lake  and  Elliott  Ltd,.  (1912),  106  L.T.k.  533,  applied. 

The  company,  in  supplying  the  fuse,  which  was  an  instantaneous 
one,  could  not  be  said  to  have  failed  to  exercise  reasonable  care 
in  the  circumstances,  and  was  not  therein  guilty  of  negligence  in 
law.  The  findings  of  the  jury  as  to  the  fuse  and  the  base  of  the 
mortar  were  not  sufficient  to  support  a judgment  for  the  plaintiff; 
and  the  action  should  be  dismissed  (Magee,  J.A.,  duMtante). 

Per  Magee,  J.A.  : — The  jury  have  not  clearly  specified  an  act  or  omis- 
sion for  which  on  the  evidence  the  company  should  be  found  liable, 
whatever  may  have  been  in  their  minds.  It  would  be  more  satis- 
factory to  order  a new  trial  in  a case  of  such  serious  injury;  but 
it  is  not  clear  upon  the  evidence  that  the  company  was  at  fault. 

An  appeal  by  the  defendant  company  from  the  judgment  of 
Wright^  J.,  after  trial  of  the  action  with  a jury,  upon  the  findings 
of  the  jury,  in  favour  of  the  plaintiff  for  the  recovery  of  $2,000 
damages.  The  plaintiff,  in  setting  off,  at  a display,  a bomb  or 
mine  supplied  by  the  defendant  company,  was  injured  by  the  mine 
exploding.  The  jury  found  that  it  was  defectively  constructed. 

April  29  and  30.  The  appeal  was  heard  by  Mulock,  C.J.O., 
Magee^  Hodgins,  Middleton,  and  Grant,  JJ.A. 

C.  W.  R.  Bowlby  and  IF.  Eric  Griffin,  for  the  appellant  com- 
pany. The  finding  of  the  jury  that  the  mine  should  have  had  a 
larger  base  and  also  should  have  had  a time-fuse  is  not  a finding 
of  negligence  in  law.  The  only  duty  of  the  appellant  company 
was  to  warn  and  instruct  the  plaintiff:  Blacker  v.  Lake  and 
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Elliott  Ltd.  (1,912),  106  L.T.E.  533,  at  p.  541.  Assuming  that 
the  precautions  suggested  by  the  jury  would  (if  taken)  have 
averted  the  accident,  the  appellant  company  is  not  liable  because 
there  was  no  duty  to  use  the  safest  possible  device,  and  the  evi- 
dence shews  that  the  mine  was  of  the  only  type  used  by  either 
the  appellant  or  any  other  fireworks  company:  Beven  on  Negli- 
gence, 4th  ed.,  p.  766-9;  Crafter  v.  Metropolitan  Railway  Co. 
(1866),  L.E.  1 C.P.  300  ; Elliott  v.  Toronto  Transportation  Com- 
mission (1926),  59  O.L.E.  609.  In  any  event,  the  evidence  shews 
that  the  real  cause  of  the  accident  was  the  plaintiff’s  own  act  in 
mishandling  with  gross  negligence  the  fireworks,  and  the  jury 
could  not  reasonably  have  found  otherwise  : Bates  v.  Butey  Co. 
Ltd.,  [1913]  3 K.B.  351. 

N.  R.  Rohertson,  for  the  plaintiff,  respondent.  He  was  not  a 
servant  or  agent  of  the  appellant  company.  The  fireworks  were 
supplied  by  the  appellant  company  as  part  of  the  whole  display 
of  the  local  musical  society,  having  in  contemplation  that  some 
person  or  persons,  of  whom  the  plaintiff  eventually  turned  out  to 
be  one,  would  volunteer  to  assist.  The  article  was  supplied  for  a 
specific  purpose  and  was  defective  for  that  purpose : McArthur 

V.  Dominion  Cartridge  Co.,  [1905]  A.C.  72;  Dominion  Natural 
Gas  Co.  Ltd.  v.  Collins  and  Perhins,  [1909]  A.C.  640;  Parry  v. 
Smith  (1879),  4 C.P.D.  325;  Dixon  y.  Bell  (1816),  5 M.  & S.  198. 
When  an  inherently  dangerous  article  of  this  kind  is  supplied,  the 
duty  of  making  it  fool-proof  is  imposed.  A latent  defect  can  only 
be  detected  by  failure  of  the  article  to  do  what  was  expected  of  it. 
The  finding  of  the  jury  on  this  point — that  it  did  not  shoot  up 
stars  as  it  should  have — shews  that  they  were  of  the  opinion  that 
the  bomb  was  defective  and  that  the  defect  which  they  could  not 
designate  precisely  was  the  proximate  cause  of  the  accident.  A 
larger  base  would  have  prevented  any  possible  swaying  of  the 
container.  If  the  respondent’s  story  is  true  and  he  followed  the 
instructions  given,  then  the  accident  must  have  been  because  of 
the  swaying  of  the  mouth  of  the  mortar.  The  evidence  of  the 
respondent  and  his  witnesses  is  that  the  fuse  was  represented  to 
be  a time-fuse.  The  fact  that  the  fuse  was  ^instantaneous”  con- 
stituted a trap  for  the  respondent,  and  was  extreme  negligence  on 
the  part  of  the  appellant  company : Anglo-Celtic  Shipping  Co.  Ltd. 
V.  Elliott  and  Jeffery  (1926),  42  Times  L.E.  297;  George  v.  Shiv- 
ington  (1869),  L.E.  5 Ex.  1;  Dean  v.  McCarty  (1846),  2 IJ.C.E. 
448;  Sincennes-McNaughton  Line  Ltd.  v.  The  King,  [1926]  2 
D.L.E.  633;  Ross  v.  Dunstall  (1921),  62  Can.  S.C.E.  393;  Wright 
V.  London  and  North  Western  RaUivay  Co.  (1875),  L.E.  10  Q.B. 
298;  Johnson  v.  Lindsay  Co.,  [1891]  A.C.  371;  Lewis  v.  Bou- 
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tilier  (1919),  52  D.L.R.  383,  at  p.  387;  Beven  on  Negligence,  3rd 
ed.,  p.  483. 

Boivlby,  in  repl3^  In  all  the  cases  cited  by  the  respondent  the 
attention  of  the  defendant  had  been  called  to  the  fact  that  the 
article  causing  the  injury  was  dangerous  or  defective.  Here  the 
evidence  is  that  the  article  is  the  same  as  that  used  by  all  manu- 
facturers of  fireworks — with  instantaneous  fuse. 

June  23.  Grant,  J.A.  : — This  is  an  appeal  from  the  judgment 
of  Wright,  J.,  after  verdict  given  by  a jury,  in  an  action  for  dam- 
ages for  injuries  sustained  by  the  plaintiff  and  alleged  to  have 
been  caused  by  the  negligence  of  the  defendant  company.  The 
jury  found  a verdict  for  $2,000  damages,  and  answered  certain 
questions  submitted  to  them  by  the  learned  trial  Judge.  They 
found  that  the  accident  to  the  plaintiff  was  caused  by  the  negli- 
gence of  the  defendant;  and,  in  answer  to  the  question,  ^Tf  your 
answer  to  number  1 is  ^yes,^  then  state  wherein  the  defendant  was 
negligent  causing  the  accident the  jury  stated:  ^^We  believe 

that  this  mine  according  to  evidence  was  defective  as  it  didn’t 
give  the  results  as  expected.” 

This  answer  being  deemed  unsatisfactory,  the  learned  trial 
Judge  sent  the  jury  back  in  order  that  they  might  furnish  an 
explanation  of  it.  Whereupon  the  jury  furnished  the  following- 
supplementary answer : — 

^^Explanation  of  answer  to  question  number  2.  We  find  that 
the  mortar  should  have  had  a larger  base  and  also  a time-fuse 
attached  to  mine,  and  also  the  mine  didn’t  explode  and  throw 
stars  from  20  to  50  feet  as  should  of  done  according  to  evidence.” 

As  the  jury  was  required  to  state  wherein  the  alleged  negli- 
gence ^^causing  the  accident  to  the  plaintiff”  consisted,  it  is  mani- 
fest that  the  third  ground  above  mentioned,  namely,  that  the  mine 
did  not  explode  and  throw  stars  as  it  should  have  done,  while  it 
may  be  an  indication  that  the  mine  was  defective  and  not  accord- 
ing to  contract,  yet  quite  clearly  does  not  shew  any  negligence 
causing  injury  to  the  plaintiff.  The  failure  of  the  mine  to  throw 
stars  cannot,  by  any  stretch  of  imagination,  be  deemed  to  have 
caused  the  plaintiff’s  injuries.  It  might  conceivably  be  evidence 
of  a breach  of  contract  as  between  the  defendant  company  and 
the  musical  society  with  which  the  defendant  had  contracted  to 
supply  certain  fireworks,  etc. ; but  the  plaintiff’s  action  is  founded 
on  negligence,  and  it  is  frankly  admitted  that  there  was  no  privity 
of  contract  between  the  plaintiff  and  defendant. 

The  other  two  grounds  given  by  way  of  explanation  to  the 
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answer  to  question  No.  2 require  further  consideration,  for  which 
a brief  statement  of  the  facts  is  essential. 

By  writing  dated  the  21st  June,  1929,  the  defendant  com- 
pany entered  into  a contract  with  the  Hanover  Musical  Society 
whereby,  in  consideration  of  the  sum  of  $200,  the  company  agreed 
to  supply  a fireworks  display  at  Hanover,  on  the  evening  of  the  5th 
August,  1929,  sending  an  expert  to  take  charge  of  the  display 
and  paying  freight  on  the  goods  shipped.  The  display  was  to  be 
according  to  a programme  submitted.  The  society  was  to  furnish 
suitable  buildings  for  storage  and  for  certain  preparatory  work, 
and  to  provide  lumber  and  help  required  by  the  expert,  whose 
railway  and  hotel  expenses  were  also  to  be  paid,  and  undertook  to 
see  that  the  company’s  expert  would  not  be  hampered  or  interfered 
with  by  the  public  during  the  arranging  and  discharging  of  the 
display.  The  goods  ordered  and  covered  by  the  contract  were 
shipped  by  the  defendant  company  to  Hanover  on  the  29th  July. 
On  the  31st  July,  the  chairman  of  the  programme  committee  of 
the  society  wrote  to  the  defendant  company  (exhibit  3)  : — 

^‘Hanover,  July  31st,  1929. 

^'T.  W.  Hand  Firework  Company, 

Hamilton,  Ontario. 

^^Attention  Mr.  Hand. 

“Dear  Sirs : In  connection  with  our  tattoo  on  August  5th,  we 
are  having  the  Orey  Battalion  put  on  a sham  battle  in  the  evening 
right  after  the  bands  march  to  the  tattoo-lights. 

“The  captain  of  this  company  tells  me  that  he  should  have  one 
dozen  large  firecrackers  that  they  can  throw  out  from  behind  the 
barricade  towards  the  on-coming  army.  He  has  asked  me  to  get 
some  suitable  firecrackers  for  this  purpose.  If  you  have  some- 
thing that  would  answer  this  purpose  then  please  send  one  dozen. 
These  firecrackers  would  have  to  be  of  such  a nature  that  they 
would  make  a loud  report  when  they  go  off,  but  they  would  have 
to  be  safe  so  that  they  do  not  burn  any  one  that  stands  near.  A 
lot  of  people  will  be  quite  close. 

“Yours  very  truly, 

“J.  Kalte, 

“Chairman  of  Programme  Comte., 

“Hanover  Musical  Society.” 

There  does  not  appear  to  have  been  any  letter  written  in  reply 
to  the  above  communication,  but  certain  goods  were  shipped  to  the 
society  pursuant  to  the  letter,  as  listed  in  exhibit  4. 

It  appears  from  the  evidence  that  the  defendant  informed  the 
chairman  of  the  society’s  committee  that  the  goods  requested  by 
exhibit  3 were  not  altogether  suitable  for  the  purpose  expressed 
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in  the  letter,  and  those  set  ont  in  exhibit  4 were  shipped  by 
arrangement  with  the  chairman  of  the  society.  It  should  be 
noted  that,  according  to  the  letter  (exhibit  3),  the  intention 
apparently  was  that  the  members  of  the  company  of  militia  should 
throw  out  the  firecrackers  themselves.  At  least  there  is  no  sug- 
gestion anywhere  in  the  letter  that  the  defendant  company’s  expert 
would  be  expected  personally  to  take  charge  of  or  have  anything 
to  do  with  the  setting  off  of  those  articles  which  were  being  ordered 
for  the  purposes  of  the  sham  battle. 

Among  the  articles  so  furnished  for  such  purpose  was  a mortar, 
a duplicate  of  which  is  put  in  as  exhibit  12.  This  mortar  is  in 
the  form  of  a cylinder,  having  the  lower  end  closed  and  the  upper 
end  open.  It  was  intended  to  he  sunk  in  the  ground  with  the  open 
end  upward  and  the  bombardment  mine  (exhibit  13)  was  to  be 
placed  in  the  mortar  and  pushed  down  to  the  bottom.  In  the 
present  case,  according  to  the  evidence,  the  mortar  was  sunk  in 
the  ground  so  far  as  to  leave  only  2l/^  or  3 inches  extending  above 
the  surface,  and  the  evidence  of  the  plaintiff  and  others  was 
definitely  to  the  effect  that  the  earth  was  packed  firmly  and  secure- 
ly about  the  mortar  so  that  it  was  held  firmly  in  its  place.  The 
mine  consisted  of  an  ounce  and  a-half  of  gunpowder  enclosed 
within  a paper  bag  and  having  mixed  therewith  a number  of 
small  pieces  of  a chemical  or  other  combustible  material,  and  from 
the  top  or  mouth  of  the  mine  protruded  a piece  of  fuse  probably 
about  15  or  16  inches  in  length.  This  fuse  extended  out  of  the 
top  of  the  mortar  so  as  to  enable  the  mine  to  be  exploded  by  the 
ignition  of  the  fuse.  For  the  purpose  of  supplying  the  ignition  a 
port  fire-stick  (exhibit  15)  was  supplied.  This  consisted  of  two 
rocket  sticks,  approximately  44  inches  in  length,  wired  together  in 
such  a manner  as  to  leave  an  opening  between  them  at  one  end 
into  which  the  port  fire  itself  (exhibit  14)  could  be  inserted.  One 
end  of  the  port  fire  was  intended  to  be  inserted  in  the  cleft  between 
the  two  sticks  and  was  held  in  position  by  the  pressure  of  the 
latter.  As  the  port  fire  was  to  be  so  placed  at  an  obtuse  angle 
with  the  stick,  if  the  operator  held  the  stick  by  the  extreme  end 
there  might  then  be  not  only  the  length  of  the  stick  but  at  least 
a portion  of  the  length  of  the  port  fire  and  the  length  of  his  arm 
between  the  body  of  the  operator  and  the  fuse  which  he  was  to 
ignite  with  the  port  fire.  If  the  lighting  were  properly  done,  there 
should  be  approximately  6 feet  between  the  body  of  the  operator 
and  the  top  of  the  mortar  within  which  the  mine  was  to  be 
exploded. 

That  the  defendant’s  representative  was  not  intended  or 
expected  to  set  off  the  fireworks  wdiich  ^vere  to  be  used  in  the 
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sham  battle  (including  the  mine  which  caused  the  plaintiff^s 
injury)  is  evidenced  by  the  fact  that  some  of  the  members  of  the 
company  of  militia,  together  with  the  plaintiff,  who  had  been 
requested  by  the  officer  in  command  to  assist  them,  were  sent  over 
on  the  previous  afternoon  to  obtain  instructions  as  to  the  way  in 
which  they  were  to  be  set  off,  from  Hand  junior,  the  expert  who 
w'as  sent  up  by  the  defendant  to  take  charge  of  the  fireworks  dis- 
play. In  any  view  of  that  phase  of -the  matter,  the  jury,  by  their 
answers,  have  negatived  as  a ground  of  negligence  failure  to 
supervise  or  failure  by  the  expert  to  set  off  the  mine,  so  that  we 
are  not  concerned  here  with  that  question.  There  is  a definite 
conflict  of  testimony  between  Hand  junior  and  the  plaintiff  and 
others  who,  like  the  plaintiff,  were  obtaining  instructions  from 
Hand,  as  to  the  nature  of  the  instructions  given  regarding  the 
manner  in  which  the  mines  were  to  be  set  off,  etc.  The  plaintiff 
states  that  Hand  instructed  him  that  the  fuse  which  was  to  be 
ignited  was  a time-fuse,  and  that  he  would  have  9 or  10  seconds 
after  the  lighting  of  the  fuse  and  before  the  mine  would  explode, 
within  which  to  get  away  to  a safe  distance.  Similar  testimony  is 
given  by  other  witnesses. 

Hand,  on  the  contrary,  swears  that  he  told  the  plaintiff  that 
the  fuse  was  instantaneous  in  its  operation  and  that  he  instructed 
the  plaintiff  in  the  proper  use  of  the  port  fire  and  stick,  and  the 
evidence  for  the  defendant  is  to  the  effect  that,  if  the  stick  and 
port  fire  were  properly  used,  the  operator  staying  at  the  distance 
which  would  thus  be  made  practicable,  he  would  not  be  in  any 
danger  and  could  not  sustain  any  injury  from  the  explosion  of 
the  mine. 

Whatever  the  facts  may  have  been,  as  to  the  instructions  given, 
or  as  to  the  manner  in  which  the  plaintiff  did  the  lighting,  he 
did  sustain  serious  injury  when  the  mine  exploded,  the  most 
serious  part  of  his  injury  having  been  the  loss  of  one  eye. 

Had  the  jury’s  findings  been  to  the  effect  that  the  defendant’s 
representative  (Hand  junior)  had  been  negligent  in  not  giving 
the  plaintiff  proper  instructions  regarding  the  manner  in  which 
the  mine  was  to  be  ignited  and  as  to  the  nature  of  the  fuse,  as 
the  evidence  upon  those  two  points  was  conflicting,  it  is  probable 
that  such  findings  could  not  have  been  disturbed.  Their  finding 
having  been,  however,  that  the  mine  was  defective  “as  it  didn’t  give 
the  results  as  expected,”  by  which  the  jury  explain  that  they  meant 
that  “the  mortar  should  have  had  a larger  base  and  also  a time- 
fuse attached  to  mine,”  it  is  necessary  to  consider  whether  or  not 
such  finding  is  supported  by  the  evidence,  and  also  whether  or 
not  upon  the  evidence  the  want  of  a larger  base  or  of  a time-fuse 
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can  be  said  to  have  constituted  negligence  causing  the  accident, 
and  for  which  the  defendant  can  be  held  liable  in  law  to  the  plain- 
tiff. 

The  only  testimony  suggesting  that  the  mortar  should  have 
had  a larger  base  was  that  given  by  Professor  Loudon,  who 
was  called  as  an  expert  witness  on  behalf  of  the  plaintiff. 

Professor  Loudon  occupies  a position  as  Professor  in  Toronto 
University,  lecturing  on  applied  mechanics  and  structural  engi- 
neering. His  department  has  to  do  with  the  subject  of  forms  of 
structures,  bridges,  buildings,  foundations,  etc.  In  addition  it 
came  out  on  cross-examination  that  what  he  has  to  do  with  respect 
to  explosives  is  to  lecture  to  the  Canadian  Officers  Training  Corps 
on  such  subjects.  His  actual  experience  has  been  confined  appar- 
ently to  service  in  connection  with  military  work  and  the  use  of 
high  explosives  there,  and  to  work  of  a similar  character  in  con- 
nection with  construction.  A perusal  of  his  evidence  does  not  dis- 
close that  he  has  ever  had  any  experience  in  respect  of  either  the 
manufacture  or  the  setting  off  of  fireworks  displays.  In  respect  of 
the  latter  his  experience,  if  one  may  judge  from  his  testimony,  is 
rather  less  than  more  than  that  of  any  one  of  the  majority  of  the 
younger  generation  who  have  had  the  handling  of  firecrackers, 
sky-rockets,  etc.  Strictly  speaking,  he  was  not  properly  qualified 
to  give  expert  testimony  upon  the  question  which  was  involved 
here,  namely  the  manufacture  and  use  of  fireworks. 

The  opinion  of  jurists  in  England  upon  the  value  generally 
of  the  testimony  of  experts  is  thus  expressed  in  Phipson  on  Evi- 
dence, 6th  ed.,  p.  386 : — 

^^Value  of  expert  evidence.  The  testimony  of  experts  is  usu- 
ally considered  to  be  of  slight  value,  since  they  cannot  be  indicted 
for  perjury,  are  proverbially,  though  perhaps  unwittingly  biased  in 
favour  of  the  side  which  calls  them,  as  well  as  over-ready  to  regard 
harmless  facts  as  confirmation  of  preconceived  theories;  more- 
over support  or  opposition  to  given  hypotheses  can  generally  be 
multiplied  at  will.^^ 

The  learned  author,  after  giving  references  to  a number  of 
cases  decided  in  the  English  courts,  makes  the  statement  that: 
‘Wffiere  the  jury  accept  a mere  untested  opinion  of  experts  in 
preference  to  direct  and  positive  evidence  as  to  facts,  a new  trial 
may  be  granted in  support  of  which  statement  further  cases  are 
cited,  one  of  them  being  a decision  of  the  Judicial  'Committee  of 
the  Privy  Council. 

The  testimony  given  by  this  witness  upon  the  need  of  a larger 
base  for  the  container  or  mortar  (exhibit  12)  is  summed  up  in  a 
general  statement  made  by  him,  to  be  found  on  p.  140  of  the  evi- 
dence, and  which  reads  as  follows : — 
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''Now  about  this  container  itself,  I have  no  hesitation  in  say- 
ing that  my  impression  about  the  way  in  which  that  container 
was  put  in  the  ground  is  that  it  was  extremely  careless;  we  know 
in  the  army  what  are  known  as  trench-mortars  had  to  be  very 
firmly  grounded  if  you  wanted  to  know  where  the  bomb  out  of  the 
mortar  was  going  to  go.  It  was  a standing  joke  in  the  army 
that  you  never  knew  where  a trench-mortar  w^as  going  to  fire.  If 
you  get  some  slight  vibration  in  this  container,  I have  no  hesita- 
tion in  saying  there  is  nobody  can  tell  whether  or  not  the  con- 
tainer, set  in  a vertical  position,  would  rock  slightly,  and  a very 
little  vibration  woud  make  a great  difference  in  where  the  ex- 
plosive effect  would  go.^’ 

In  the  first  place,  it  will  be  noted  that  in  his  view  the  con- 
tainer (mortar)  was  put  in  the  ground  carelessly.  The  evidence 
shews  that  this  was  done  by  the  plaintiff  and  his  associates  and 
not  by  the  defendant  company.  At  the  same  time  it  should 
also  be  noted  that  the  evidence  of  the  plaintiff  and  witnesses  called 
on  his  behalf  was  to  the  effect  that  the  mortar  was  sunk  in  the 
ground  so  as  to  leave  only  a couple  of  inches  or  so  above  the  sur- 
face, and  that  the  earth  was  packed  tightly  about  the  mortar  so 
that  it  would  be  held  firmly  in  position. 

The  next  thing  that  impresses  one  on  reading  this  statement 
of  the  witness  is  that  his  opinion  appears  to  be  based  entirely  upon 
his  experience  with  trench-mortars  in  the  army,  in  which  high 
explosives  only  were  used,  and,  as  must  be  obvious,  under  condi- 
tions utterly  unlike  those  which  obtained  in  the  case  before  the 
Court. 


He  then  goes  on  to  state  that,  "if  you  got  . . . vibration  in  this 
container  . . . nobody  can  tell  whether  or  not  that  container,  set 
in  a vertical  position,  would  rock  slightly,  . . . and  a very  little 
vibration  would  make  a great  difference  in  where  the  explosive 
effect  would  go.^^  In  other  words,  if  you  got  vibration,  no  one  can 
tell  whether  or  not  the  mortar  would  rock  slightly,  and  if  it  rocked 
slightly  you  could  not  tell  where  the  explosive  would  go. 

There  is  no  evidence  whatever  that  there  was  any  vibration  in 
the  mortar ; there  was  no  evidence  whatever  that  the  mortar,  which 
was  set  firmly  in  the  ground  in  a vertical  position,  did  rock 
slightly  or  otherwise.  In  order  therefore  to  support  the  answer 
of  the  jury  that  the  mortar  should  have  had  a larger  base,  as  there 
is  no  evidence  to  shew  either  that  there  was  any  vibration  in  the 
container,  or  that  it  rocked  even  slightly,  or  that  it  did  not  con- 
tinue in  a vertical  position,  the  jury  had  to  assume  both  of  the 
above  as  facts  without  any  evidence  to  support  them.  It  is  quite 
true  that  a jury  is  entitled  to  draw  inferences  from  established 


LXV.] 


ONTARIO  LAW  PiEPORTS. 


655 


facts,  l)ut  T do  not  know  of  an}^  case  in  which  a jury  has  been 
allowed  to  assnine  the  facts  and  then  draw  tlie  inferences  from 
them. 

Even  though^  however,  the  jury  were  held  jnstihed  in  the  view 
that  the  mortar  should  have  liad  a larger  base,  that  is  not  conclu- 
sive in  regard  to  the  defendant's  liability  in  law.  As  will  be  seen 
later,  the  mere  fact  that  there  is  some  safer  method  which  might 
have  been  adopted  is  not  sufficient  to  support  a finding  of  negli- 
gence. This  phase  of  the  matter  will  be  discussed  after  the  find- 
ings as  to  the  fuse  shall  have  been  considered. 

Suffice  it  to  state  that,  in  so  far  as  the  jury  find  that  the 
mortar  should  have  had  a larger  base,  there  is,  in  my  opinion,  no 
evidence  whatsoever  to  support  such  a finding.  On  the  contrar}^ 
there  is  evidence  given  by  MacDowell  and  Hand  senior,  men  of 
long  experience  in  the  manufacture  and  use  of  these  mortars,  that, 
not  only  are  they  the  kind  manufactured  b}^  all  those  engaged  in 
the  manufacture  of  fireworks,  but  that  they  themselves  have  been 
manufacturing  and  using  them  for  many  years  and  have  never  had 
an  accident. 

MacDowell  has  been  engaged  in  the  manufacture  of  fireworks 
for  28  years,  22  of  them  with  the  defendant  company,  and  6 
years  in  his  own  business.  For  the  latter  10  years  of  the  22  spent 
with  the  defendant  company  he  had  been  superintendent  in  charge 
of  its  manufacturing.  He  states  that,  if  the  plaintiff  had  used 
the  stick  and  port  fire  to  ignite  the  fuse  attached  to  the  mine  in 
the  mortar,  standing  back  at  the  length  of  his  arm  and  of  the  stick, 
he  could  not  possibly  have  been  injured  as  he  says  he  was.  Not 
only  have  they  never  had  an  accident  from  one  of  these  mines, 
but,  he  states  on  p.  253,  he  had  never  even  heard  of  such  an 
'accident.  The  instruction  to  sink  the  mortar  in  the  ground  and 
to  pack  the  earth  firmly  about  it  is  given,  he  states,  in  order  to 
make  perfectly  sure  that  there  will  not  be  an  accident  even  with 
careless  handling.  He  states  that  he  himself  has  set  off  hundreds 
of  them,,  without  their  being  buried  at  all.  He  gives  the  Toronto 
Fair  as  an  instance  of  this,  stating  that  they  very  seldom  bur}^  a 
mortar  for  firing  mines  in  the  fireworks  at  that  exhibition.  The 
practice  followed  there  is  merely  to  stand  them  up  12  in  a row 
nailed  to  a ])oard  and  about  a foot  apart.  He  would  then  use  the 
ordinary  stick  and  port  fire,  such  as  was  supplied  for  use  in  the 
present  case,  and  then  walk  along  and  fire  the  dozen  mines  one 
after  another.  He  states  further  that  he  has  personally  fired  such 
a mine  without  the  mortar  being  even  nailed  to  the  board  but  just 
standing  upright  (p.  254).  The  effect  was  that  the  mine  went 
straight  up,  and  the  recoil  afterward  would  upset  the  mortar,  but 
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would  not  affect  the  direction  of  the  explosive  effect.  On  (uoss- 
examination  he  tells  of  an  experiment  Avhich  he  made  with  one  of 
these  mortars  and  mines,  in  Avhich  he  merely  stood  the  mortar  on 
the  ground  Avith  a stone  on  each  side  to  keep  it  from  rocking  over. 
In  this  experiment,  at  the  height  of  5 feet  from  the  ground,  the 
stuff  that  came  out  of  the  mortar  spread  only  to  a diameter  from 
18  to  24  inches.  In  other  AAmrds,  none  of  the  material  had  spread 
farther  than  12  inches  at  the  outside  from  the  central  point  at  the 
height  of  5 feet. 

The  evidence  of  Hand  senior,  the  president  of  the  defendant 
company,  is  to  the  same  effect.  He  had  been  engaged  in  the 
manufacture  and  sale  of  fireAvorks  since  he  Avent  to  Avork  for  his 
father  at  the  age  of  12  years.  The  business  AAdrich  he  subsequently 
took  over  from  his  father  had  been  established  by  the  latter  in 
1874.  He  had  been  through  all  the  different  grades  of  the  busi- 
ness, including  the  manufacture,  and  also  the  settijig  off  of  fire- 
works at  displays.  Their  firm  had  !)een  engaged  in  the  manu- 
facture of  this  type  of  bombardment  mine,  that  is  including  both 
mortar  and  mine,  as  long  as  he  could  remember;  he  states  that  he 
was  quite  safe  in  saying  ])ositively  that  they  had  been  so  engaged 
since  1888,  Avhen  he  took  charge  of  the  business.  He  further 
states,  as  a result  of  his  long  experiences  botli  in  manufacturing 
and  in  setting  off  these  mines,  that  it  Avonhl  not  be  possible  for  the 
plaintiff  to  receive  injuries  if  lie  used  the  stick  and  port  fire  to 
ignite  the  fuse,  at  the  same  time  standing  back  as  he  said  he  did. 

Not  only  Avas  there  no  evidence  to  sheAV  that  the  setting  off  of 
one  of  these  bombardment  mines  by  the  proper  use  of  the  stick 
and  port  fire  Avas  attended  Avith  danger  to  the  operator,  but  on  the 
contrary  the  only  evidence  adduced  Avas  to  tlie  opposite  effect. 

The  plaintiff^s  evidence  as  to  their  taking  from  the  hut  the 
bombardment  mines  and  other  materials  Avhich  they  Avere  to  use  in 
connection  Avith  their  sham  battle,  and.  also  as  to  the  digging  in  of 
the  mortar  and  mine  in  question,  Avill  be  found  on  pp.  91  and  92, 
and  again  at  98.  He  states  that  they  dug  a hole  in  the  ground 
and  placed  the  mortar  in  it  and  filled  around  the  mortar  with 
earth  and  made  it  tight,  leaving  about  2 inches  of  the  top  above 
the  surface,  and  that  the  fuse  from  the  mine  stuck  out  to  the  left. 
In  ansAver  to  the  learned  Judge,  he,  at  p.  92  (line  7),  stated  that 
they  packed  it  in  tight  all  around.  At  the 'bottom  of  p.  98  he 
repeats  the  above  statement  as  to  the  depth  to  AA'hich  the  container 
was  buried,  and  as  to  the  earth  being  packed  around  it  tightly,  and 
also  states  that  tbe  container  Avas  painting  straight  up. 

Paterson,  the  lieutenant  in  command  of  the  company  of 
militia,  gives  similar  testimony  on  pp.  26  and  39.  He  also  states 
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on  p.  27  that  he  got  Mr.  Hand  junior  to  come  and  inspect  the  work 
after  the  mortar  liad  been  placed,  and  that  Hand  said  they  had 
made  a good  job  of  it.  He  also  says^  on  the  same  page,  that  after 
his  ins])ection  Hand  ^hvent  back  to  his  own  work  at  the  fireworks.’’ 
On  p.  22  he  tells  of  their  going  to  Hand  to  obtain  instructions  as 
to  the  placing  of  the  mine  and  how  it  Avas  to  be  dug  in,  etc.  Oji 
]).  32  he  states  that  Mr.  Hand  ^Vas  AYorking  on  his  own  display  of 
1i reworks.’’  He  makes  it  quite  clear  that  it  Avas  understood  that 
they,  and  not  Hand,  should  have  charge  of  the  setting  olT  of  these 
i)omhardment  mines,  etc.,  in  connection  Avith  the  sham  battle. 
LA^idence  to  the  same  effect  was  giA^n  by  other  Avitnesses : Schel- 
droth  (pp.  7o  and  76)  ; Parker  (pp.  47  and  49)  ; Sewell  (pp.  63 
and  64).  The  plaintiff  on  p.  93  of  the  evidence  speaks  as  to  the 
inspection  having  been  made  by  Hand  junior  and  that  the  Avork 
they  had  done  met  Avith  his  approval. 

The  evidence  of  the  Avitness  Loudon  regarding  fuses  is  exempli- 
tied  by  his  statement  on  p.  147.  He  there  tells  about  the  army 
])ractice  as  to  time  fuses  and  instantaneous  fuses,  and  speaks  of 
the  instantaneous  fuse  being  very  dangerous  to  use  by  itself.  On 
p.  150  he  compares  the  army  type  of  fuse  Avith  the  commercial 
type  of  fuse,  and  on  this  page,  at  line  16,  in  ansAver  to  the  question, 
“Can  you  tell  us  anything  about  commercial  fuses  in  general,’’  he 
replies:  “I  have  had  very  little  experience  Avith  commercial  fuses; 
at  the  beginning  of  the  war  I did  purchase  some  for  instruction 
purposes,  hut  I found  they  Avere  not  sufficiently  accurate;  AA'e  did 
not  use  them.”  At  the  bottom  of  this  page  he  expresses  the  opin- 
ion that  there  is  no  practice  in  the  use  of  commercial  fuses  that' is 
at  all  to  he  compared  AAuth  the  armv  practice.  The  testimony  of 
this  AAutness  in  regard  to  the  use  of  commercial  fuses  Avas  so  in- 
definite and  unsatisfying,  that  the  counsel  endeavoured  to  persuade 
the  trial  Judge  to  alloAV  him  to  use  text-books,  to  supplement  his 
testimony.  Avhich  the  learned  trial  Judge  quite  properly  refused  to 
permit.  On  p.  154  he  said  that  he  had  seen  commercial  fuses 
used  in  commercial  practice,  hut  he  never  used  them  if  he  could 
help  it..  On  ]).  155  he  giA’es  the  folloAving  testimony: — 

“Q.  You  have  never  seen  this  fuse?  A.  I have  seen  it.  I have 
never  used  it. 

“Q.  You  haA'e  seen  it  used  by  AAdiom  ? A.  In  letting  off  Rre- 
Avorks. 

“Q.  It  is  the  fuse  the  hreAvorks  companies  use  generally?  A. 
I think  it  is. 

“Q.  I don’t  sujjpose  there  is  a fireAvorks  company  in  the  Avorld 
that  uses  anything  different  from  this  easily  made  fuse?  A.  I 
could  not  tell  you. 
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Did  yon  ever  hear  of  one?  A.  No.’’ 

When  recalled,  in  answer  to  questions,  some  of  which  were  put 
by  the  learned  trial  Judge,  he  gives  the  following  testimony  (p. 
283):— 

‘^His  Lordship:  With  gunpowder  have  you  had  any  experience? 
A.  Yes. 

‘Air.  Robertson : Have  you  had  much  experience  ? A.  I think 
I have.  I have  handled  it  a great  deal  in  firearms  and  in  blasting 
operations. 

“His  Lordship : With  anything  like  that  coming  out  of  the 
mortar  or  anything  like  that  have  you  had  any  experience  with 
the  action  of  gunpowder?  A.  In  this  type  of  thing  I would  not 
put  it  in  that. 

“His  Lordship : Of  course  you  do  the  commercial — not  a fancy 
fireworks  man  at  all?  A.  Yes.” 

On  p.  286  he  expresses  the  opinion  that  it  should  have  been  a 
time-fuse  and  not  an  instantaneous  fuse. 

“Mr.  Robertson : AYu  heard  how  Brownlee  described — Mr.  Hand 
senior  says  it  would  not  be  possible  for  him  to  be  injured  in  that 
way?  A.  My  opinion  is  that,  with  an  instantaneous  setting  off  of 
anything,  anything  might  happen ; there  should  be  a time-fuse  to 
enable  the  man  to  get  away;  an  instantaneous  fuse  should  never 
be  used  with  explosives  where  a man  has  to  go  and  light  it;  there 
should  be  a time-fuse  there  to  enable  him  to  get  away,  to  allow  for 
his  inexperience  or  Avhatever  it  is.” 

On  p.  287,  line  17,  he  approves  of  the  statement  of  MacDowell 
as  the  result  of  his  experiment,  to  the  effect  that  the  spread  at  the 
height  of  5 feet  would  be  about  a foot  or  so,  and  finishes  his 
answer  with  the  statement,  “but  the  thing  that  affects  that  is  this 
tilting  over.” 

The  evidence  ol  MacDowell  in  regard  to  the  fuse  will  be  found 
on  pp.  249,  250,  and  256.  He  states  that  this  type  of  fuse  is  the 
one  that  has  always  been  used  in  connection  with  that  type  of  mine 
and  that  they  never  use  the  time-fuse — as  he  calls  it,  the  slow 
fuse.  Further  testimony  was  given  by  him  on  the  pages  already 
referred  to,  namely,  253  and  254,  and  on  p.  256  he  states  that  this 
type  of  fuse  is  the  one  used  by  all  fireworks  companies,  and  ex- 
plains that  it  is  necessary  to  use  the  instantaneous  fuse  because  of 
the  nature  of  the  fireworks  with  which  they  have  to  be  used,  these 
being  required  to  go  off  at  once  when  fired. 

Hand  senior  gives  similar  testimony  at  the  bottom  of  p.  275 
and  top  of  p.  276,  Avhere  he  states'  that  no  other  type  of  fuse  is 
ever  used  in  these  mines.  “It  is  the  staple  fuse  for  all  manu- 
facturers.” On  p.  276  he  states  that  the  slmv  fuse  is  never  used 
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with  mines.  At  the  bottom  of  p.  279  and  top  of  p.  280  he  con- 
firms this  on  cross-examination  and  explains  why  the  instan- 
taneous fuse  is  used,  namely,  because  “they  want  it  to  go  instan- 
taneously” in  fireworks  displays,  and  on  tlie  same  page  he  states, 
on  cross-examination,  that  the  use  of  such  a mine  in  a mortar  is 
not  attended  with  any  rocking  effect  or  tendency  to  tilt  when  it 
explodes. 

The  view  entertained  by  the  learned  trial  Judge  in  regard  to  the 
questions  of  larger  l)ase  and  time-fuse,  as  suggested  by  the  witness 
Loudon,  is  shewn  quite  clearly  at  the  bottom  of  p.  262  and  on  p. 
263.  The  following  discussion  took  place  with  counsel  (p.  262, 
line  29)  : — 

“His  Lordship : Is  there  any  contest  here  over  the  fact  that 
these  were  improper  or  that  they  are  proper  to  be  used  at  all? 
After  all,  does  it  not  narrow  down  to  the  question,  was  there  any 
negligence  in  connection  with  the  act  of  the  defendant  in  giving 
the  instructions  ? Is  not  that  the  whole  case  ? 

“Mr.  Robertson : Hot  entirely,  my  Lord. 

“His  Lordship : I should,  have  thought  so.  Are  you  going  to 
shew  that  these  are  improper  things  to  be  supplied? 

“Mr.  Robertson : I submit  they  are  improper  things  to  be  sup- 
plied to  the  public — these  things  as  manufactured 

“Mr.  Robertson:  My  contention  is  that  they  are  quite  im- 
properly made. 

“His  Lordship : Did  you  raise  that  in  your  pleadings  ? 

“Mr.  Robertson:  We  call  it  a defective  mine. 

“His  Lordship  : This  mine  ? 

“Mr.  Robertson : Yes,  the  one  that  injured  him. 

“His  Lordship : You  didn’t  attempt  to  make  that  out  in  your 
case;  however  go  on.” 

The  view  of  the  learned  trial  Judge  in  this  regard  is  also 
shewn  very  clearly  in  his  charge  to  the  jury  on  pp.  322,  323,  and 
324.  On  p.  322,  having  regard  to  the  opinion  of  the  witness 
Loudon  that  the  mortar  should  have  had  a larger  base,  and  also 
that  a time-fuse  should  have  been  used,  the  learned  trial  Judge 
refers  to  the  fact  that  this  style  of  mortar  had  been  in  use  for  a 
great  many  years  “without  any  mishap,”  and  that  this  might  be 
considered  by  the  jury  evidence  that  the  materials  employed,  etc., 
were  reasonably  safe  for  the  purpose,  and  he  goes  on  to  state  that 
“it  is  not  required  of  the  company  manufacturing  explosives  or 
anvthino-  else  that  they  should  have  the  \ery  latest  or  the  very 
safest  designs.  They  are  only  to  have  designs  that  are  reasonably 
safe.  Were  it  otherwise,  a man  would  l)e  obliged  every  time  a 
new  invention  came  out  to  change  his  whole  method  or  change  his 
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whole  works  and  adopt  the  newest.  That  is  not  the  law.  All  the 
jaw  requires  is  that  they  should  use  appliances  tliat  are  reasonably 
sufficient  and  safe  for  the  purpose.  These  have  been  made  for  a 
great  number  of  years;  they  are  made  for  fireworks.  Professor 
Loudon’s  experience  is  largely  army  experience  and  experience  in 
construction^  blasting,  and  that  sort  of  thing.  It  may  be  that  in 
use  in  the  army  and  in  engineering  works  it  would  be  undoubtedly 
proper  to  have  a base  on  the  mortar,  and  so  made  more  secure. 
That  is  not  the  test.  The  test  is  whether  it  Avas  reasonably  safe 
for  the  purpose  for  Avhich  it  Avas  used,  namely,  the  discharging  of 
fireworks.’’ 

He  then  goes  on  to  deal  Avith  Professor  Loudon’s  suggestion 
tliat  a time-fuse  should  be  used,  and,  after  commenting  upon  the 
same,  he  suggests : ‘'Ts  there  anything  in  the  evidence  that  Avould 
justify  a finding  that  a time-fuse  should  be  used;  it  may  have  been 
safer,  but,  as  I have  already  said  to  you,  that  is  not  the  test.  The 
test  is,  Avas  this  fuse  reasonably  safe  for  tlie  purpose  for  Avhich  it 
was  intended?” 


And  on  p.  344  he  comments  upon  the  significant  fact  that  no 
manufacturer  or  person  who  had  to  do  Avith  the  manufacture  of 
fireworks  had  been  called  upon  the  part  of  the  plaintiff  to  say  that 
it  Avas  usual  to  use  a time-fuse;  and  states  that  they  should  judge 
the  fuse  on  the  basis  of  its  being  used  in  the  operation  of  fireAAmrks, 
and  not  in  engineering  or  blasting  or  anything  like  that. 

It  is  quite  manifest  from  the  language  used  by  the  learned  trial 
Judge  that  he  did  not  consider  the  testimony  given  by  Professor 
Loudon  such  as  would  justify  the  findings  AAffiich  have  been  made 
by  the  jury  in  regard  to  the  mortar  and  the  fuse. 

That  the  opinion  of  the  trial  Judge,  Avho  heard  the  evidence 
and  saw  the  Avitnesses,  is  of  material  value  Avhen  considering  the 
question  Avhether  or  not  findings  of  the  jury  are  founded  upon  the 
evidence,  is  shewn  by  the  course  followed  by  the  Judicial  Commit- 
tee of  the  Privy  Council  in  Aiken  v.  McMeckan,  [1895]  A.C.  310, 
in  Avhich  case  the  Board  reversed  an  order  of  the  full  court  of  the 
Supreme  Court  of  Victoria,  and  set  aside  the  finding  of  the  jury 
as  being  against  the  weight  of  eAudence.  That  Avas  a case  in  Avhich 
the  jury  apparently  acted  upon  the  expert  medical  testimony, 
rather  than  upon  the  testimony  of  persons  as  to  their  actual  ex- 
perience in  dealings  Avith  the  testator.  The  view  of  the  Judicial 
Committee  is  succinctly  expressed  at  the  foot  of  p.  316  and  top  of 
p.  317,  in  the  folloAving  language : — 

^“^The  disproportionate  amount  of  attention  given  to  the 
medical  evidence,  AAffiich  as  above  observed  bears  rather  on  the  pro- 
bable capacity  of  the  testator  than  on  his  actual  capacity  as  ex- 
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liibited  in  action,  was  calcnlated  to  divert  the  attention  of  the  jury 
trom  the  real  issue.  On  these  grounds  their  Lordships  held  that 
the  verdict  is  contrary  to  the  evidence  to  such  an  extent  as  to  call 
for  a new  trial. 

Corby  v.  Foster  (D13),  29  O.L.P.  83,  is  a case  in  our  own 
Courts,  in  which  the  above  was  cited  and  followed  {vide  p.  91). 

As  already  intimated,  in  my  opinion,  the  finding  of  the  jury 
in  regard  to  the  mortar  was  pure  speculation,  without  any  founda- 
tion in  the  evidence  upon  the  record.  For  that  reason,  such  find- 
ing cannot  stand  and  will  not  afford  any  support  to  the  judgment. 

The  finding  that  there  should  have  been  a time-fuse  attached 
to  the  mine  has  for  its  support  only  the  opinion  expressed  by  the 
witness  Loudon,  who  admitted  frankly  that  he  had  very  little,  if 
any,  experience  in  the  use  of  commercial  fuses,  and  had  had  no 
experience  whatever  with  respect  to  the  manufacture  and  use  of 
fireworks  such  as  were  in  use  on  the  occasion  in  question.  In 
opposition  to  this,  there  is  the  testimony  of  men  of  many  years’ 
experience  in  the  manufacture  and  use  of  fireworks  and  displays 
of  a like  character  to  that  in  question,  who  state  that  this  fuse  is 
the  one  in  universal  use  by  all  manufacturers  of  fireworks,  that  it 
is  invariably  used  in  mines  of  this  description  and  for  such  pur- 
pose, and  that  in  all  the  years  of  their  experience  they  had  never 
had  a mishap  resulting  from  its  use,  nor  had  they  ever  heard  of 
one.  That  l)eing  the  state  of  the  evidence  upon  the  record,  in  my 
opinion  the  finding  of  the  jury  that  there  should  have  been  a 
time-fuse  is  (to  use  the  language  of  the  Judicial  Committee) 
‘Contrary  to  the  evidence  to  such  an  extent  as  to  call  for  a new 
trial.” 
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Whatever  may  be  the  view  in  that  regard,  I think  that  it  is 
clear  law  that  the  fi]iding  of  the  jury  that  there  sliould  have  been 
a time-fuse  is  not  a finding  of  such  negligence  on  the  part  of  the 
defendant  as  will  in  law  render  the  defendant  liatjle  in  damages 
to  the  plaintiff. 

It  was  stated  in  Beven  on  Negligence,  3rd  ed.,  p.  614,  that 
‘^‘the  unbending  test  of  negligence  in  methods,  machinery  and 
appliances  is  the  ordinary  usage  of  the  business.”  Whether  or  not 
this  statement  should  be  accepted  in  its  widest  application  may  be 
open  to  question.  I note  that  it  was  omitted  by  the  author  in  a 
subsequejit  editum  of  the  text-book.  However,  the  above  quotation 
was  given  by  Smith,  J.,  in  Wvnnipey  Sellcirh  and  Lalre  Win7iipeg 
Raihixiif  Co.  v.  Froiiek,  [1929]  S.C.E.  314,  at  the  bottom  of  p. 
337.  In  that  case,  the  jury  having  found  against  the  railway 
company  in  respect  of  the  head-light  in  use  on  its  cars,  the  finding 
was  set  aside  upon  the  ground  that  the  jury  had  required  from  the 
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defendant  company  a higher  degree  of  care  asAo  the  efficiency  of 
its  head-lights  than  ivas  required  by  law;  that  is  the  degree  of 
care  which  a reasonable  man  would  exercise  under  the  circum- 
stances. As  was  stated  by  Smith,  J.,  on  the  same  page  (337)  : 
‘‘These  lights  are  the  standard  equipment  of  similar  cars  all  over 

this  continent,  according  to  the  only  evidence  offered 

I am  therefore  of  opinion  that  the  defendants  in  having  on  the  car 
a head-light  of  the  power  and  efficiency  in  general  use  for  the 
purpose  on  this  continent,  according  to  the  uncontradicted  evi- 
dence in  the  case,  discharged  their  duty  to  have  a head-light  of 
reasonable  efficiency  under  the  circumstances.^’ 

In  the  case  at  bar,  as  already  stated,  the  fuse  furnished  by  the 
defendant  was  the  fuse  in  general  use  by  all  manufacturers  of 
fireworks  displays,  and  there  is  not  upon  the  record  any  sugges- 
tion to  the  contrary. 

The  cases  bearing  upon  the  questions  of  law-  involved  in  this 
case  are  reviewed  by  Hamilton  and  Lush,  JJ.,  in  Blacker  v.  Lake 
and  Elliott  Ltd.,  106  L.T.R.  533.  The  head-note  reads  (in  part) 
as  follow's: — 

“The  manufacturer  of  an  article  dangerous  in  itself  has  a duty 
to  the  person  to  whom  he  supplies  it  to  warn  him  of  its  character, 
and  a breach  of  that  duty  may  render  him  liable  to  the  recipient, 
or  to  a third  person  into  wdrose  hands  he  ought  to  contemplate  it 
may  come,  if  he  is  injured  whilst  using  it.  The  manufacturer  of 
a dangerous  article,  the  nature  of  wdiich  he  has  disclosed  or  the 
danger  of  which  is  apparent  on  the  face  of  it,  is  under  no  obliga- 
tion to  a third  person  wdio  is  injured  owing  to  its  imperfect  manu- 
facture.” 

The  article  in  question  in  that  case  Avas  a brazing  lamp  manu- 
factured and  supplied  by  the  defendants  to  a retail  dealer,  from 
whom  it  w^as  purchased  by  the  plaintiff.  The  lamp  exploded.  It 
was  manifest  that_tlie  lamp  Avas  a dangerous  article  by  reason  of 
its  nature  and  the  use  AAdiich  had  to  be  made  of  it,  and  that  it  Avas 
dangerous  Avas  knoAvn  to  the  plaintiff.  The  law  regarding  the  rights 
of  third  persons  in  such  cases  is  laid  doAvn  very  clearly  by  Lush, 
J.,  on  p.  540.  The  folloAAdng  are  quotations  from  the  views  there 
expressed,  after  the  learned  Judge  had  revieAA^ed  the  various  de- 
cided cases : — 

“In  order  that  a stranger  to  a contract  may  maintain  an  action 
in  regard  to  a defective  chattel  by  which  he  has  been  injured,  he 
must,  in  my  opinion,  bring  his  case  Avithin  one  of  the  folloAving 
three  classes  of  cases. 

(The  first  case  given  is  Avhere  there  has  been  fraud.) 

“The  second  case  in  Avhich  the  vendor  may  be  liable  is  Avhen 
the  chattel  itself  belongs  to  that  specific  class  of  things  Avhich  are 
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noxious  or  dangerous  in  themselves.  In  such  a case,  if  the  vendor 
sells  the  chattel  to  one  person  contemplating  or  knowing  that  it 
will  be  used  by  another,  he  is  under  a duty  towards  the  person  who 
he  knows  will  use  it  not  to  misrepresent  its  real  natured’ 

(He  then  refers  to  this  view  as  expressed  by  Collins,  M.R.,  in 
Cavalier  v.  Pope  (1906),  95  L.T.R.  65,  [1906]  A.C.  428,  in  which 
latter  report  Lord  Atkinson  is  reported  as  citing  the  view  thus  ex- 
pressed with,  approval.) 

^Tf,  therefore,  a person  dealing  with  an  article  of  a dangerous 
nature  wdiich  he  knows  to  be  dangerous  hands  it  over  to  somebody 
else  wdio  is  ignorant  of  its  true  nature  without  warning  him,  he 
commits  a breach  of  duty  not  only  to  the  person  who  contracts 
wdth  him,  but  to  all  the  persons  who  to  his  knowledge  may  use  it. 
That  is  a duty  which  he  discharges  if  he  once  warns  the  recipient 
of  the  chattel,  and  he  only  owms  that  duty  if  its  real  nature  is  not 
apparent  on  the  face  of  it.  If  it  is  found,  therefore,  as  in  the 
present  case,  that  the  real  properties  or  qualities  of  the  chattel  are 
apparent  or  kuowm  to  the  person  to  whom  it  is  handed  over,  there 
is  no  further  duty  on  the  vendor  with  regard  to  it  than  there  is  in 
regard  to  anything  else.  He  is  not  handing  over  something  and 
misleading  the  recipient  as  to  its  character,  but  he  is  handing  over- 
something  W'hich  is  knowm  to  be  of  the  character  wdiich  it  actually 
possesses. 

^The  third  class  to  which  I have  alluded  is  that  class  of  cases 
in  ’which  the  thing  supplied  is  in  itself  a public  nuisance.  In  such 
a case  the  person  who  is  responsible  for  the  nuisance  is  liable  to 
any  person  -who  is  specially  damaged.  The  three  cases  I have 
mentioned  are,  so  far  as  I know,  the  only  cases  in  wdiich  a duty 
exists  on  the  part  of  a vendor  of  a chattel  towards  a person  with 
whom  he  has  never  come  into  any  relationship,  and  betw’een  wdiom 
and  the  person  using  the  chattel  there  is  no  contract. 

The  learned  Judge  then  goes  on  to  refer  to  a special  line  of 
cases  such  as  Dominion  Natural  Gm  Co.  v.  Collins  and  Perhins, 
[1909]  A.C.  640,  in  ’which  case  it  appeared  that  the  defendants 
installed  a gas-plant  without  a proper  safety  valve  leading  to  the 
open  air,  and  tlie  jury  found  that  gas  escaped  into  the  room  rrom 
the  safety  valve  ’which  the  defendants,  and  every  person  who 
thought  about  it,  ought  to  have  known  should  have  had  its  vent 
outside  and  not  Avithin  the  room  itself.  On  p.  541  of  106  L.T.R., 
after  referring  to  the  line  of  special  cases  just  mentioned,  ]ie 
(Lush,  J.)  proceeds  as  follo’w^s : — 

^^How  comes  this  question:  Assuming  that  the  vendor  of  a 
chattel  AAdiich  does  belong  to  the  ‘^dangerous’  class  delivers  it  with 
a proper  -warning  to  the  recipient,  does  he  owe  any  further  duty 
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to  the  person  who  receives  it  from  that  recipient,  or,  where  the 
lI anger  is  apparent  on  the  face  of  the  thing,  does  he  owe  a greater 
duty  with  regard  to  the  niannfactnre  of  the  article  than  if  it  was 
not  a dangerous  thing  in  itself  ? 

^Tn  my  opinion  he  does  not.  If  once  he  discloses  the  nature 
of  the  chattel  he  has  done  all  that  the  law  requires  him  to  do.  He 
has  discharged  his  duty,  and  when  that  chattel  which  is  obviously 
ilangerous,  or  is  known  to  be  dangerous,  occasions  injuries  to  a 
third  person  because  of  its  imperfect  manufacture,  the  manu- 
facturer is  under  no  more  obligation  towards  the  person  injured 
than  the  manufacturer  of  a cart  with  a defective  ivheel  is  under 
towards  a third  person  who  is  injured  by  the  wheel  coming  oft*. 
His  duty  is  to  warn,  and,  if  that  duty  has  been  discharged,  no 
duty  to  take  care  in  the  manufacture  of  the  article  is  owing  ex- 
cept to  the  person  with  whom  the  manufacturer  contracts.’’ 

If  I may  so  state,  without  presumption,  the  a1)ove  is,  according 
to  my  reading  of  the  authorities,  an  accurate  statement  of  the 
legal  position  of  the  manufacturer  or  vendor  umler  such  circum- 
stances. The  principles  of  law  above  enunciated  are  clearly  appli- 
cable to  the  facts  of  tiie  case  at  bar.  The  plaintiff  knew  what  he 
was  dealing  with  and  knew  that  care  had  to  be  exercised  in  the 
setting  off  of  the  bom])ardment  mine.  He  was  given,  for  use  in 
igniting  the  mine,  the  port  fire  and  stick  Avhich  had  always  been 
used  for  that  purpose  and  had  so  been  used  without  any  accident. 
The  mortar  and  mine,  with  the  fuse  attached  to  the  latter,  were 
those  which  had  been  in  use  for  a great  many  years,  also  without 
mishap.  They  were  of  the  nature  and  description  generally  ananu- 
factured  for  the  purpose  by  all  manufacturers,  and  there  is  not  a 
tittle  of  evidence  to  suggest  either  that  the  defendant  had  any 
reason  for  supposing  that  the  setting  off  of  this  mine  wmuld  be 
attended  with  an3-  danger  or  that  the  mine  itself  was  in  any 
respect  defective  or  different  from  those  which  the  defendant  and 
other  manufacturers  had  been  making  and  using  wnthout  mishap 
and  without  injury  for  a great  many  years.  Under  these  circum- 
stances, even  if  the  opinion  of  the  witness  Loudon  were  to  be  ac- 
cepted in  regard  to  the  fuse  as  entitled  to  weight,  in  conflict  with 
and  contradiction  of  the  views  and  experience  of  the  men  who 
had  been  in  the  business  for  many  years,  yet,  in  my  opinion,  there 
is  lacking  in  this  case  at  least  one  factor  which  is  absolutely 
essential  in  order  to  establish  the  defendant’s  liability ; that  is, 
there  is  no  evidence  shew^ing  that  it  was  negligence  on  the  part  of 
the  defendant  (that  it  failed,  as  a manufacturer  and  vendor  of 
fireworks,  to  exercise  reasonable  care)  in  that  it  did  not  furnish  a 
time-fuse.  Not  only  had  it  no  reason  for  anticipating  that 
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there  would  be  any  danger  in  using  tlie  fuse  supplied,  in  the  man- 
lier in  which  it  was  intended  and  directed  to  be  used;,  Init  on  tho 
contrary  its  whole  experience  and  practice  over  25  or  50  years, 
and  the  custom  and  practice  of  manufacturers  of  fireworks  gen- 
erally, were  to  the  opposite  elfect.  It  furnished  the  type  oC  fuse 
which  had  been,  according  to  the  only  evidence  adduced  upon  tiie 
})oint,  in  constant  and  general  use  for  fireworks  over  all  those 
years,  and  without  any  accident. 

How  can  it  be  said  that,  in  so  doing,  it  failed  to  exercise 
reasonable  care  ? So  to  state  must  mean  that  the  defendant  knew 
or  ought  to  have  known  that  the  use,  in  the  manner  directed,  o!' 
that  type  of  fuse,  would  probably,  or  at  least  by  a reasonable  prob- 
ability, be  attended  with  danger  of  accident  to  the  operator.  But 
its  knowledge  and  experience  were  exactly  to  the  contrary.  Based 
upon  these,  and  upon  the  knowledge  and  experience  of  those 
engaged  in  that  line  of  business,  it  had  every  reason  for  believing 
(hat  the  use  of  the  fuse  would  not  be  attended  with  danger,  when 
the  directions  were  observed.  In  other  words,  as  the  defendant, 
in  supplying  the  fuse,  cannot  be  said  to  have  failed  to  exercise 
reasonable  care  under  the  circumstances,  it  was  not  therein  guilty 
of  negligence  in  law.  Upon  this  ground  therefore,  in  my  opinion, 
the  finding  of  the  jury  as  to  the  fuse  is  not  sufficient  to  support 
a judgment  for  the  plaintiff.  The  same  ground  and  reasoning  are 
equally  applicable  with  respect  to  the  finding  that  the  mortar 
should  have  had  a larger  base,  which  is  also  open  to  the  objection 
that  there  is  no  evidence  to  support  such  a finding. 

I am  also  of  opinion  that  the  finding  of  the  jury  both  as  to  the 
mortar  and  as  to  the  fuse  is  insufficient  to  establish  the  liability  of 
the  defendant  to  this  plaintiff,  upon  the  ground  that  the  nature  of 
the  fireworks  and  such  danger  as  is  commonly  attendant  upon  the 
use  of  them  were  well  known  to  the  plaintiff  (see  p.  115,  foot). 
The  defendant  owed  no  duty  to  this  plaintiff  for  the  breach  of 
which  it  would  be  liable  to  him  in  damages  for  any  defect  in  the 
articles  furnished,  upon  the  principle  outlined  by  Lush,  J.  (supra). 
1 prefer,  however,  to  place  my  judgment  upon  the  reasons  pre- 
viously given. 

In  my  opinion,  the  findings  of  the  jury  and  the  judgmenl' 
based  thereon  should  be  set  aside.  As  the  findings  of  the  jury 
negative  any  other  ground  of  negligence,  and  as  they  do  ]iot,  in 
themselves,  amount  to  a finding  of  actionable  negligence,  the  ap- 
peal must  be  allowed  and  the  action  dismissed  both  with  costs. 

Muloc'k,  C.J.O.,  and  IIodgixs  and  Middli-:tox,  JJ.A.,  agreed 
with  Graxt,  J.A. 
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.Magee,  J.A. : — The  plaintiff  was  seriously  injured  through 
some  one’s  negligence.  It  could  not  be  attributed  to  pure  ac- 
cident. The  jury  have  found  that  it  was  not  attributable  to  his 
own  negligence,  and  there  would  be  no  justification  for  disturbing 
that  finding.  There  was,  I think,  in  the  evidence  sufficient  ground 
for  the  jury  to  have  found  that  the  bag  containing  the  explosive 
charge  of  the  so-called  mortar  was  not  jammed  or  packed  down 
to  the  bottom  of  the  cylinder  or  tube  so  as  to  be  driven  straight 
upward  on  the  explosion,  but  must  have  been  left  at  or  near  the 
mouth  of  the  tube  so  that  its  contents  were  driven  outward  instead 
of  upward  and  without  the  same  force,  and  so  the  plaintiff  was 
struck.  If  such  was  the  cause,  it  would  be  open  to  the  jury  to 
say  whether  the  defendant  company’s  agent  was  negligent  in  not 
having  seen  that  the  mortar  was  properly  charged. 

Tlie  jury  have  found  that  the  plaintiff’s  injury  was  caused  by 
negligence  of  the  defendant  company,  but  it  cannot  be  said  that 
they  liave  clearly  indicated  such  a defect  as  I have  mentioned. 

On  the  other  hand,  they  may  have  had  some  such  defect  in 
mind  in  their  last  finding,  that  the  mine  did  not  explode  and 
throw  stars  from  20  to  50  feet,  as  it  should  have  done  according  to 
the  evidence.  That  finding,  however,  is  little  more,  if  anything, 
than  saying  that  there  was  something  wrong  and  res  ipsa  loquitur; 
and,  whatever  it  was,  it  was  the  defendant  company’s  negligence. 
It  can  hardly  be  said  that  the  usual  rule  can  be  applied,  that 
express  fliiding  by  the  jury  of  specified  negligent  acts  or  omissions 
excludes  the  existence  of  any  other  negligence.  But  also  it  can- 
not be  said  that  the  jury  have  clearly  specified  an  act  or  omission 
for  which  on  the  evidence  the  defendant  company  should  be  held 
liable,  whatever  may  have  been  in  their  minds.  I should  have 
been  better  satisfied  were  a new  trial  ordered  in  a case  of  such 
serious  injury,  but  I do  not  feel  that  it  is  clear  upon  the  evidence 
that  the  defendant  company  was  at  fault,  and  that  it  should  not 
have  judgment  as  found  by  the  other  members  of  the  Court. 

Appeal  allowed. 


ONTARIO  LAW  IJLPORTS. 


667 


LXV.] 


[APPELLATE  DIVISION.] 


]^EX  V.  SOLLOV'AY  AND  iM  ILLS. 

Criminal  Laio — Search-wari'ant — Application  for  Mandamus  to  Pro- 
vincial Constahle  Making  Seizure — Duty  as  to  Articles  Seized — 
Duty  of  Magistrate  when  Articles  Brought  before  him — Interven- 
tion of  Attorney-General — Criminal  Code,  secs.  629,  631 — Con- 
stables Act,  R.S.O.  1921,  ch.  123,  sec.  31 — Absence  of  Evidence  of 
Demand  and  Refusal — Dismissal  of  Application — Costs. 


1930. 
June  23. 


The  order  of  Orde^  J.A.  (1930),  65  O.L.R.  218,  was  affirmed  on  appeal. 

Held,  by  a majority  of  the  Court,  that  it  was  the  duty  of  the  con- 
stable who  seized  books  and  papers  of  the  defendants  under  a 
search-warrant  to  carry  them  before  the  magistrate  who  issued 
the  warrant  or  some  other  magistrate  in  the  same  territorial  divi- 
sion, as  required  by  sec.  629  of  the  Criminal  Code,  and  it  then 
became  the  magistrate’s  duty  to  deal  with  them  according  to  law; 
that  duty  is  a judicial  one,  not  to  be  exercised  arbitrarily,  and 
the  owner  of  the  things  seized  is  entitled  to  be  heard  by  the 
magistrate  before  he  decides  what  disposition  is  to  be  made  of 
them. 

In  this  case,  the  constable  delivered  the  things  to  the  Department 
of  the  Attorney-General  for  Ontario,  and  they  were,  by  his  author- 
ity, sent  to  the  Attorney-General  for  Alberta  to  be  used  in  criminal 
proceedings  in  that  Province  against  the  same  defendants:  — 

Held,  that  they  were  not  dealt  with  according  to  law;  for  the  deter- 
mination of  civil  rights  of  any  citizen  without  his  being  afforded 
an  opportunity  of  defending  them  is  contrary  to  the  elementary 
principles  of  justice. 

The  constable  had  no  discretion  as  to  the  time  when  he  should  carry 
the  seized  articles  before  the  magistrate;  it  was  his  statutory  duty 
to  do  so  within  a reasonable  time. 

Held,  also,  that  there  was  no  adequate  remedy  for  the  wrong  done 
to  the  defendants  other  than  a mandamus  requiring  compliance 
with  the  statute. 

But  the  defendants  had  not  laid  the  necessary  foundation  for  a man- 
damus by  making  a demand  upon  the  constable  to  perform  his 
duty;  and  therefore  the  application  for  a mandamus  was  properly 
dismissed  by  Orde,.  J.A. 

Per  PIoDGiNs,  J.A.: — The  application  for  a mandamus  and  the  appeal 
should  both  be  dismissed  with  costs,  because:  (1)  of  the  want  of 
a proper  demand;  (2)  the  provincial  constable  was  in  fact  a servant 
of  the  Crown  in  Ontario,  under  the  Constables  Act,  R.S.O.  1927, 
ch.  125,  sec.  31,  and  owed  no  duty  to  the  applicants;  (3)  the  prac- 
tical result  of  granting  a mandamus  to  him  would  be  useless  and 
improper,  as  in  effect  indirectly  putting  pressure  on  the  Crown, 
which  the  Court  had  no  right  to  do;  and  (4)  to  grant  it  would  be 
inconsistent  with  the  terms  on  which  the  defendants  were  admitted 
to  bail. 


Ax  apj^eal  l)v  Solloway  & Co.  Ltd.  and  others,  the 

applicants  in  a motion  made  before  Olde,  J.,  in  Chambers,  from’ 
the  order  of  that  learned  Judge  (1930)  . 65  O.L.R.  218,  dismissing 
the  application,  which  was  for  a mandamus  requiring  one  E.  C. 
Giirnett,  a police  constable,  to  comply  with  the  provisions  of  sec. 
629  of  the  Criminal  Code  in  respect  of  a certain  search-warrant 
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1930. 

issued  on  the  '20tli  February,  1930,  by  A".  A.  S.  AWlliams,  a Police 

Rex 

V. 

SOLLOWAY 

AAno 

Miles. 

Ala,2:istrate  for  the  Province  of  Ontario. 

The  information  upon  which  the  warrant  was  granted  read  as 
follows : — 

“The  information  and  complaint  of  E.  C.  Gurnett,  of  the  city 
of  Toronto,  in  the  county  of  York,  Inspector  C.I.D.  Ontario  Prov- 
incial Police,  taken  this  20th  day  of  February  in  the  year  1930, 
before  me,  the  undersigned:  the  said  E.  C.  Gurnett  says:  (1)  that 
books  of  account,  ledgers,  financial  statements,  documents,  con- 
firmations, share-registers,  and  ail  otiier  records,  including  those 
set  forth  in  schedule  A hereto  attached,  are  being  sought  on  the 
ground  that  they  will  afford  evidence  that  I.  W.  C.  Solloway  and 
Harvey  AI.  Atills,  in  the  years  1929  and  1930,  at  the  city  of  To- 
ronto, in  the  county  of  York,  did  conspire  each  with  the  other  or 
with  some  person  or  persons  unknown,  Im  deceit  or  falsehood  or 
other  fraudulent  means,  to  defraud  the  public,  contrary  to  the 
provisions  of  section  444  of  the  'Criminal  Code  of  Canada;  and 
(2)  that  lie  has  reasonable  grounds  for  believing  that  the  said 
things  will  afford  evidence  of  the  said  offence  and  that  they  or  some 
part  of  them  are  kept  in  tlie  premises  occupied  by  Solloway  Alills 
& Co.,  a partnership,  and  hy  Solloway  Alills  & Co.  Ltd.,  the  Do- 
minion, Ontario,  and  Quebec  companies  of  that  or  a similar  name, 
at  73  Adela  id  e-street  west,  43  A^ictoria-street,  and  in  the  Aletro- 
]K)litaji  Building,  in  the  city  of  Toronto,  county  of  York;  (3)  that 
the  grounds  of  his  said  belief  are  that  he  has  been  so  informed  by  a 
reliable  informant,  whose  name  for  reasons  of  public  policy  he  is 
not  at  liberty  to  disclose,  and  that  he  personally  has  seen  many  of 
the  said  things  there. 

‘^‘Wherefore  be  prays  that  a search-warrant  may  be  granted  to 
him  and  all  provincial  police  and  Toronto  ])olice  constables  to 
search  the  said  premises  for  the  said  things.’’ 

The  information  was  signed  by  the  complainant  and  sworn  be- 
fore A".  A.  S.  Williams,  Police  Alagistrate  iii  and  for  the  Province 
of  Ontario. 

The  warrant  issued  by  the  magistrate  read  as  follows: — 

“To  all  or  any  of  the  Provincial  Police  in  the  Province  of  On- 
tario and  to  all  or  any  Peace  Officers  and  Constahles  in  the  said 
Province. 

“Whereas  it  appears  on  the  oath  of  E.  C.  Gurnett,  of  the  city  of 
Toronto,  in  the  county  of  York,  Inspector  C.I.D.  Ontario  Prov- 
incial Police,  that  there  are  reasonable  gronnds  for  believing  that 
books  of  account,  ledgers,  financial  statements,  documents,  con- 
firmations, share-registers,  and  all  other  records,  including  those 
set  forth  in  schedule  A hereto  attached,  will  afford  evidence  that 
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I.  W.  C.  Solloway  and  Harvey  M.  Mills  did  in  the  years  192'!)  and 
1930,  at  the  city  of  Toronto,  in  the  comity  of  hTork,  conspire  each 
with  the  other  or  w'ith  some  person  or  persons  unknown,  hy  deceit 
or  falsehood  or  other  fraudulent  means,  to  defraud  the  public, 
contrary  to  the  provisions  of  section  444  of  the  Criminal  Code  of 
Canada,  and  that  the  said  things  are  kept  in  the  premises  occupied 
by  Sollownay  Mills  & Co.,  a partnership,  and  by  Solloway  Mills  & 
Co.  Ltd.,  the  Dominion,  Ontario,  and  Quebec  companies  of  that  or 
a simihir  name,  at  73  Adelaide-street  west,  43  Victoria-street,  and 
in  the  Metropolitan  Building,  in  the  city  of  Toronto,  in  the  said 
county  of  York. 

^‘This  is  therefore  to  authorise  and  require  you  between  the 
liours  of  9 a.m.  and  12  midnight  to  enter  into  the  said  premises 
and  search  for  the  said  things  and  to  bring  the  same  before  me  or 
some  other  Justice. 

‘^^Dated  this  20th  day  of  February  in  the  vear  1930. 

a.  S.^ATlliams, 

^Tolice  Magistrate  in  and  for  the  Province  of  Ontario.^’ 
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March  21  and  April  2.  The  appeal  was  heard  by  Mulock, 
C.J.O.,  Magee,  Hodgixs,  Middletox,  and  Gteant,  JJ.A. 

A.  G.  Slaght,  K.C.,  and  R.  H.  Greer,  K.C.,  for  the  appellants, 
argued  that  a mandamus  should  be  granted  to  the  applicants  as 
asked.  The  language  of  sec.  629*  of  the  Criminal  Code  made  it 
plain  that  the  constable  should  carry  the  things  seized  before 
AA^illiams  or  some  other  Justice  in  the  territorial  division,  within  a 

*629.  Any  justice  who  is  satisfied  by  information  upon  oath  in 
form  1,  that  there  is  reasonable  ground  for  believing  that  there  is 
in  any  building,  receptacle,  or  place, 

(a)  anything  upon  or  in  respect  of  which  any  offence  against 
this  Act  has  been  or  is  suspected  to  have  been  committed; 

(&)  anything  which  there  is  reasonable  ground  to  believe  will 
afford  evidence  as  to  the  commission  of  any  such  offence;  or 

(c)  anything  which  there  is  reasonable  ground  to  believe  is  in- 
tended to  be  used  for  the  purpose  of  committing  any  offence  against 
the  person  for  which  the  offender  may  be  arrested  without  warrant; 
may  at  any  time  issue  a warrant  under  his  hand  authorising  some 
constable  or  other  person  named  therein  to  search  such  build- 
ing, receptacle  or  place,  for  any  such  thing,  and  to  seize  and 
carry  it  before  the  justice  issuing  the  warrant,  or  some  other 
justice  for  the  same  territorial  division  to  be  by  him  dealt  with 
according  to  law. 

2.  If  the  building,  receptacle,  or  place  in  which  such  thing  as 
aforesaid  is  reputed  to  be  is  in  some  other  county  or  territorial  divi- 
sion, the  justice  may  nevertheless  issue  his  warrant  in  like  form, 
modified  according  to  the  circumstances,  and  such  warrant  may  be 
executed  in  such  other  county  or  territorial  division  upon  being  en- 
dorsed by  some  justice  of  that  county  or  territorial  division,  such 
endorsement  to  be  in  form  2A,  or  to  the  like  effect. 
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App.  Div.  reasonable  time,  to  be  dealt  with  b}^  him  according  to  law.  The 
1930.  dnty  of  doing  so  was  a judicial  dut3^  Peference  to  Bex  v.  Payn 
(1837),  6 A.  & E.  392;  Be  Roman  Catholic  Separate  School  Trus- 
V.  tees  and  Town  of  Goderich  (1923),  53  O.L.R.  79;  In  re  Marter 
Court  of  Revision  of  Town  of  Gravenliurst  (1889),  18  O.E. 
Mills.  24:3;  Rich  v.  Melancthon  Board  of  Health  (1912),  26  O.L.E.  48; 

Interpretation  Act,  E.S.C.  1927,  ch.  1,  sec.  31.  There  was  no  other 
adequate  remedy  for  the  wrong  done.  Eeference  to  7 C.E.D. 
(Out.),  pp.  127,  128;  Crankshaw’s  Criminal  Code  of  Canada,  5th 
ed.,  p.  747.  The  applicants  had  a status  to  make  the  application: 
Commissioners  for  Special  Purposes  of  Income  Tax  y.  Pemsel, 
[1891]  A.C.  531. 

A.  W.  Rogers,  for  the  Crown,  contended  that  the  Crown  had 
taken  the  books,  etc.,  under  the  provisions  of  the  Criminal  Code, 
and  that  once  they  were  so  seized  the  Crown  could  use  them  any- 
where in  Canada  where  they  might  be  required  in  criminal  pro- 
ceedings. The  writ  of  mandamus  is  a perogative  one  and  not  a 
writ  of  right,  and  so  the  granting  of  it  is  discretionary:  Regina  v. 
Churchwardens  of  All  Saints  Wigan  (1876),  1 App.  Cas.  611;  Re 
West  Nissouri  Continuation  School  (1912),  25  O.L.E.  550.  The 
appellants  were  not  entitled  to  a mandamus  unless  a demand  were 
first  made  on  the  constable  to  perform  his  duty.  This  had  not 
been  done:  Regina  v.  Bristol  and  Exeter  Raikvay  Co.  (1843),  4 
Q.B.  162.  The  applicants  had  no  status  to  make  the  application: 
Regina  v.  Mayor  of  Peterborough  (1875),  44  L.J.Q.B.  85;  Regina 
V.  Wimbledon  Urban  Council  (1897),  14  Times  L.E.  146;  Regina 
V.  Directors  of  the  BlacJiwall  Railway  (1841),  9 Dowl.  Q.B.  Prac. 
558:  Re  Denison,  Rex  v.  Case  (1903),  6 O.L.E.  104.  The  writ 
will  not  be  granted  where  there  is  another  adequate  remedy. 
Here  an  action  for  damages  and  an  injunction  might  be  brought: 
Rex  V.  Master  of  the  Crown  Office  (1913),  29  Times  L.E.  427; 

. Regina  v.  Lambourn  Valley  Railway  Co.  (1888),  22  Q.B.D.  463; 

Regina  Registrar  of  Joint  Stock  Companies  (1888),  21  Q.B.D. 
131.  A mandamus  does  not  lie  against  the  Crown  or  its  ser- 
vants, and  Gurnett  was  an  officer  of  the  Crown:  In  re  de  Bode 
(1838),  6 Dowl.  Q.B.  Prac.  776,  at  p.  792;  In  re  Massey  Manu- 
facturing Co.  (1886),  13  A.E.  446;  Attorney-General  v.  Scully 
(1902),  4 O.L.E.  394.  There  was  no  imperative  duty  on  Bur- 
nett to  carry  the  articles  before  the  Justice  at  once.  That  would 
not  be  a practicable  order.  The  courts  in  the  different  Provinces 
are  auxiliary  to  one  another:  Regina  v.  Bishop  of  Oxford  (1879), 

4 Q.B.D.  525;  Rex  v.  Hughes  (1914),  28  W.L.E.  559. 

Slaght,  K.C.,  in  reply,  argued  that  a demand  was  not  neces- 
sary wffiere,  as  here,  the  demand  would  have  been  refused  if  made : 
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Halsbury’s  Law  of  England,  vol.  10,  para.  160;  Commissioners 
for  Special  Purposes  of  Income  Tax  v.  Pemsel  (supra). 

June  23.  Mulock,  C.J.O.  : — This  is  an  appeal  from  the 
order  of  Orde,  J.A.,  dismissing  an  application  for  a mandamus 
requiring  E.  C.  Gurnett,  police  constable,  to  comply  with  the 
provisions  of  sec.  629  of  the  Criminal  Code,  in  respect  of  a cer- 
tain search-warrant  issued  on  the  20th  February,  1930,  by  V.  A. 
S.  Williams,  Police  Magistrate. 

On  the  20th  February,  1930,  Gurnett,  by  virtue  of  the  said 
warrant,  seized  a quantity  of  books  and  papers,  the  property  of 
Solloway  and  Mills,  and  in  their  possession,  in  the  city  of  Tor- 
onto, but  did  not  carry  them  before  the  said  magistrate  or  any 
other  justice  in  the  same  territorial  division,  as  required  by  the 
said  section,  but  delivered  them  to  the  Department  of  the 
Attorney-General  for  the  Province  of  Ontario,  and  the  same 
were,  by  his  authority,  sent  to  the  Attorney-General  for  the  Prov- 
ince of  Alberta  to  be  used  in  connection  with  certain  criminal 
proceedings  being  prosecuted  in  that  Province  against  the  said 
Solloway  and  Mills. 

The  language  of  the  section  is  plain.  It  made  it  the  duty  of 
the  constable,  within  a reasonable  time,  to  carry  the  seized 
things  before  Justice  Williams  or  some  or  one  of  the  justices  in  the 
territorial  division,  and  when  so  carried  to  a justice  it  became  his 
duty  to  deal  with  them  according  to  law.  Such  duty  is  not  to  be 
exercised  arbitrarily.  It  is  a judicial  duty,  and  the  person  owning 
the  seized  articles  is  entitled  to  be  heard  by  the  justice  before  he 
decides  what  disposition  is  to  be  made  of  them.  He  must  ^‘'deal 
with  them  according  to  law.’^  To  deal  with  them  as  was  done  in 
this  case  was  contrary  to  law.  The  determination  of  civil  rights 
of  any  citizen  without  his  being  afforded  an  opportunity  of  de- 
fending them  is  contrary  to  the  elementary  principles  of  justice. 
Vis  major  in  the  determination  of  rights  finds  no  place  in  our 
judicial  system.  It  does  not  appear  why  the  constable  did  not 
conform  to  the  statutory  duty  cast  upon  him  by  the  section  in 
question.  It  is  binding  on  every  one,  whether  a private  citizen  or 
a public  officer. 

Counsel  for  the  Crown  also  argued  to  the  effect  that  it  was 
discretionary  with  the  constable  when  he  chose  to  carry  the  seized 
articles  before  the  justice.  The  constable  has  no  such  discretion. 
It  is  his  statutory  duty  to  obey  the  section  within  a reasonable 
time. 

As  to  the  argument  that  the  appellants  have  some  other  legal 
remedy  and  therefore  are  not  entitled  to  a mandamus,  I am  aware 
45 — 65 — ^o.L.E. 
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of  no  adequate  remedy  for  the  wrong  done  here  except  by  manda- 
mus requiring  compliance  with  the  statute. 

Damages  are  not,  in  my  opinion,  an  adequate  or  appropriate 
remedy  where  a financial  house  has  been  deprived  of  the  posses- 
sion of  or  access  to  the  books  and  papers  connected  with  the  carry- 
ing on  of  its  business. 

The  last  point  to  be  considered  is  whether  the  appellants  have 
laid  the  necessary  foundation  for  the  relief  claimed.  The  appel- 
lants are  not  entitled  to  a mandamus  unless  a demand  has  been 
made  upon  the  constable  to  perform  his  duty,  or  unless  he  has  so 
distinctly  refused  that  the  fair  inference  would  be  that  a demand 
would  be  disregarded.  I cannot  find  in  the  material  before  us 
any  demand  or  refusal.  Therefore,  regardless  of  the  merits  of 
the  appeal,  it  must  fail  and  be  dismissed. 

Magee,  Middletox,  and  GtRAXT,  JJ.A.,  agreed  with  the  Chief 
Justice. 

Hodgixs,  J.A.  : — Appeal  from  an  order  of  Orde,  J.A.,  of  the 
7th  March,  1930,  refusing  a mandamus.  There  are  two  ques- 
tions in  this  case,  one  practical  and  the  other  legal.  The  first 
arises  in  this  way : the  books  and  papers  in  question  were,  we  were 
informed,  before  the  seizure  under  the  search-warrant,  under  the 
control  of  the  Attorney-General  for  Ontario,  having  been  produced 
before  him  under  the  provisions  of  the  Security  Frauds  Preven- 
tion Act,  1928,  18  Geo.  V.  ch.  34,  sec.  9.  A request  came  from 
Alberta  for  the  loan  of  these  books  and  other  books  and  papers, 
and  those  which  the  Attorney-General  then  had  were  replaced  in 
the  offices  occupied  by  the  applicants,  and  the  search-warrant  then 
sworn  out,  under  which  the  whole  of  the  books,  etc.,  in  those 
offices  were  taken  possession  of  by  Gurnett.  There  was  a pros- 
pective prosecution  by  the  Crown  here  for  conspiracy  to  defraud 
the  public  within  Ontario,  in  respect  to  which  the  aforesaid  ex- 
amination was  proceeding,  and  an  actual  prosecution  for  a similar 
fraud  or  conspiracy  in  Alberta.  The  importance  of  securing  the 
books  and  papers  of  the  accused  so  that  they  could  neither  be 
spirited  away  (as  happened  in  a well  known  case  here  in  an  ac- 
tion by  the  Dominion  Government  for  sales  taxes),  destroyed,  nor 
tampered  with,  cannot  be  overstated.  The  books  and  papers 
seized  were  needed  for  the  prosecutions,  both  in  Ontario  and  in 
Alberta,  and  it  is  quite  unwarranted,  if  I may  say  so,  to  describe 
their  seizure  as  a ^Trick,^^  when  there  was  a bond  fide  design  to 
secure  the  books  and  papers  for  the  Ontario  as  well  as  for  the 
Alberta  prosecutions.  To  affirm  the  contrary  is  to  ignore  com- 
pletely the  investigation  undertaken  and  in  progress  in  Ontario 
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for  the  purpose  of  laying  the  information  here,  whicli  step  has 
now  been  taken.  It  was  in  fact  a proper  and  reasonable  thing  to 
do  and  a ‘most  necessary  precaution  to  take. 

After  the  books,  etc.,  were  taken  hack  to  the  office  occupied  by 
the  applicants  and  then  seized  with  Others  under  the  search- 
warrant,  the  authorities  of  Alberta  indicated  those  which  would 
be  wanted  in  Calgary  in  aid  of  the  prosecution  there.  It  was 
for  the  Attorney-General  here  to  say  whether  the  exigencies  of 
his  prosecution  or  that  in  Alberta  must  govern,  and  if  he  yielded 
the  point  to  Alberta  it  was  done,  no  doubt,  because  he  was  not  yet 
ready  to  lay  his  information,  while  the  Alberta  Attorney-General 
had  done  so.  And  so  the  direction  which  Gurnett  followed  was 
given  by  the  Attorney-General  for  Ontario. 

The  practical  question  is,  what  would  a mandamus  accomplish 
noAv,  if  granted?  To  order  Gurnett  to  produce  them  (except 
those  noAV  in  Toronto)  would  be  futile.  He  cannot  comply  with 
it  because  the  hooks  have  been  taken  possession  of  by  the  Crown 
here  and  sent  aAvay.  Regina  v.  Barnardo  (1889),  23  Q.B.D.  305, 
mentioned  in  the  argument  by  one  of  the  Judges,  was  a case  of 
liaheas  corpus,  and  not  of  mandamus,  and  for  that  reason  alone 
affords  no  authority  here,  and  certainly  its  reasoning  does  not 
suggest  that  a mandamus  will  be  granted  to  produce  books  and 
documents  Avhere  the  person  ordered  cannot  comply  with  it  be- 
cause a superior  authority  holds  them  and  they  are  therefore  out 
of  his  control  or  direction.  In  addition  to  futility,  it  may  be  said 
that  the  situation  at  present  indicates  clearly  that  neither  justice 
nor  common  sense  demands  the  granting  of  the  relief,  Solloway 
and  Mills,  the  tAvo  men  who  control  all  the  business  and  affairs 
of  the  nominal  applicants  (the  three  Solloway  & Mills  Limited 
companies  and  the  partnership)  have  been  committed  for  trial  in 
Alberta  and  Avill  be  tried  there  in  May.  They  have  had  whatever 
advantage  the  presence  of  their  own  books  with  the  entries  therein 
would  have  given  them  in  explaining  each  transaction  questioned. 
They  have  noAv  surrendered  to  the  Crown  in  Ontario  on  the 
pending  charge  of  conspiracy  to  defraud  the  public,  and  have  been 
let  out  on  bail  for  long  enough  to  enable  them  to  be  tried  in  Alberta 
in  May.  To  get  the  books  down  here  in  the  meantime,  in  order 
to  send  them  back  at  once  so  that  the  authorities  in  Alberta  can 
use  them  at  the  trial  in  May  and  in  preparation  therefor,  is  so  far 
from  being  businesslike  or  reasonable  that  from  every  practical 
point  of  view  a mandamus  should  not  be  granted  which,  if  acted 
upon,  Avould  or  might  cause  these  books  and  papers  to  be  kept 
travelling  back  and  fonvard  and  would  or  might  Avell  seriously 
prejudice  the  prosecution  in  each  Province,  and  perhaps  embar- 
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rass  the  prisoners  should  they  desire  them  to  aid  in  ex^^laining 
their  transactions. 

On  the  legal  point,  if  Gnrnett’s  only  authority  was  the  search- 
warrant,  or  the  words  of  the  Criminal  Code,  sec.  631*,  there  is 
room  for  comment  in  that  he  did  not  comply  with  the  direction  to 
bring  the  books,  etc.,  before  General  Williams  or  some  other  mag- 
istrate and  obtain  directions  as  to  their  detention  or  destination. 
It  is  obvious  that  there  is  nothing  to  require  the  bringing  before 
the  magistrate  to  be  done  eo  instanti  with  the  seizure,  or  as  fast  as 
the  conveyance  could  be  made,  and  under  ordinary  circumstances 
the  duty  should  be  performed  in  a reasonable  time.  This  must, 
I think  (if  it  fell  to  be  determined  by  this  Court  instead  of  the 
Crown),  be  such  a time  as  is  dictated  by  the  necessities  of  the 
occasion  and  having  regard  to  the  ^^emergent  circumstances,” 
which  would  certainly  include  the  requirements  of  the  Crown  in 
respect  to  what  was  actually  in  process  of  being  done:  Hick  v. 
Raymond  Reid,  [1893]  A.C.  22.  But  I do  not  think  this 
motion  requires  a determination  or  any  such  nice  appraisement  of 
the  language  of  the  Code  or  of  the  warrant.  The  Attorney- 
General  for  Ontario  did  in  fact  intervene,  and  he  and  not  the  mag- 
istrate directed  what  was  to  be  done  with  the  books.  The  examina- 
tion of  the  books  and  papers  by  the  Crown  officers  in  Ontario  was 
in  fact  proceeding  when  the  warrant  was  issued.  Unless,  there- 
fore, the  exigencies  of  the  case  in  Alberta  were  such  that  the 
Attorney-General  here  recognised  that  Province  as  having  an 
urgent  claim  for  the  use  of  the  books,  the  examination  would  have, 
no  doubt,  proceeded  de  die  in  diem.  But  if,  in  the  interests  of 
justice,  those  conducting  prosecutions  in  two  Provinces  for  of- 
fences by  Solloway  and  Mills  arising  out  of  their  alleged  stock 
operations,  determined  that  the  books  should  be  in  the  possession 
of  the  Crown  for  use  where  and  when  they  were  most  needed, 
the  alleged  inconvenience  of  these  two  men  must  unquestionably 
yield  to  the  public  necessity  of  providing  that  the  prosecutions  are 
not  to  be  hampered  and  perhaps  hamstrung  by  private  claims  for 
the  ownership  or  use  of  the  books  and  papers  in  question.  The 
Court  is  therefore  confronted  with  the  fact  that,  whatever  Gur- 
netPs  duty  was,  and  it  is  not  so  stated  in  the  Code  or  in  the  war- 
rant as  to  make  it  immediate,  the  Crown  has  interposed  and  comes 
into  Court  asserting  its  right  to  retain  and  deal  with  the  books, 
etc.,  in  question  until  the  prosecutions  are  terminated.  And 

*631.  When  any  such  thing  is  seized  and  brought  before  a justice, 
he  may  detain  it,  taking  reasonable  care  to  preserve  it  till  the  con- 
clusion of  the  investigation;  and,  if  any  one  is  committed  for  trial, 
he  may  order  it  further  to  be  detained  for  the  purpose  of  evidence 
on  the  trial. 
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“against  tlie  servants  of  the  'Crown,  as  such,  and  merely  to  enforce 
the  satisfaction  of  claims  upon  the  Crown,  it  is  an  established  rule 
that  a mandamus  will  not  lie  In  re  de  Bode,  6 Dowl.  Q.B.  Prac. 
776. 

If  it  was  the  duty  of  the  constable  Gurnett  to  have  brought 
the  books,  etc.,  before  a magistrate,  and  he  had  done  so,  it  must,  I 
think,  follow  that  the  powers  given  to  the  magistrate  as  to  deten- 
tion and  disposition  are  not  to  be  exercised  blindly  or  in  ignor- 
ance, wilful  or  negligent,  of  the  purpose  of  the  Crown  in  direct- 
ing the  seizure.  On  the  contrary,  it  seems  to  me  that  it  is  and 
would  be  his  duty  to  acquaint  himself  with  the  intention  of  the 
Crown  in  making  the  seizure  and  of  the  necessity  or  advisability  of 
making  a critical  examination  of  the  contents  of  what  were  seized 
to  ascertain  if  by  them  evidence  was  afforded,  one  way  or  the 
other,  as  to  the  offences  contemplated  or  charged.  He  would 
then  be  in  a position  to  decide  whether  the  books,  etc.,  should  be 
locked  up  and  access  denied  to  all,  or  whether  they  should  be 
given  to  the  Crown  to  complete  their  investigations,  or  to  aid  in 
any  prosecution  then  launched.  This  inquiry  seems  to  me  to  be 
so  natural,  so  reasonable,  and  indeed  so  imperative,  that  I cannot 
conceive  of  any  magistrate  disregarding  it.  If  so,  and  the  magis- 
trate’s discretion  had  been  exercised,  and  he  had  directed  the  books 
and  papers  to  be  disposed  of  in  the  same  way  as  was  actually  fol- 
lowed by  Gurnett,  it  could  not  be  said  that  any  injustice  had  been 
done  or  any  impropriety  had  occurred.  It  must  be  clearly  remem- 
bered that  the  administration  of  justice  is  confided  to  each 
Attorney-General  in  his  own  Province,  and  that,  even  if  interven- 
tion took  place  too  early  and  not  by  way  of  informing  the  magis- 
trate of  the  exigencies  of  the  prosecutions,  its  exercise  can  hardly 
be  described  as  either  unjust,  improper,  high-handed,  or  arbitrary. 
The  responsibility  is  on  the  Crown  for  a proper  exercise  of  its 
discretion  and  of  its  power  and  duty  in  or  about  any  prosecu- 
tion, and  is  not  one  which  the  Court  can  or  ought  to  question. 
The  collaboration  of  two  Attorneys-General  of  different  Provinces 
is  only  what  might  be  expected  in  a case  such  as  this.  If  the 
conspiracy  was  contrived  in  Ontario,  it  might  well  be  that  the 
carrying  out  of  the  scheme  might  take  place  outside  as  well  as 
inside  Ontario.  If  the  Alberta  authorities  found  such  evidence 
in  the  transactions  which  took  place  there  as  to  justify  them  in 
laying  a similar  charge  of  conspiracy  in  Alberta  or  for  illegal  acts 
done  there  as  part  of  a conspiracy  out  of  Alberta,  it  must  be  evi- 
dent that  the  books  of  the  accused  would  be  required  as  most 
important  evidence  at  any  trial  or  preliminary  investigation  both 
in  justice  to  the  Grown  and  in  fairness  to  the  accused. 
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No  demand  on  Gnrnett  was  in  fact  made  before  this  applica- 
tion was  lannched^  and  in  consequence  this  application  should 
fail.  The  reason  for  a specific  demand  is  well  stated  in  Regina  v. 
Bristol  and  Exeter  Rcuilway  Co.  (1843)^  4 Q.B.  162,  thus: — 

^AVhere  an  Act  of  Parliament  empowers  a company  to  execute 
works,  and  prescribes  the  manner  in  which  they  shall  be  done,  a 
party  wishing  to  enforce  the  proper  execution  by  mandamus  must, 
after  the  work  is  completed,  specifically  require  the  company  to 
perform  those  things  which,  according  to  his  view,  the  Act  en- 
joins.^^ 

The  reason  of  the  rule  is  stated  by  Patteson,  J.,  in  these 
words : — 

^Tt  is  contended  here,  in  effect,  that  no  demand  was  necessary, 
because  it  was  palpable  that  what  the  Act  requires  had  not  been 
done;  but  that  argument  would  apply  to  all  cases;  and,  if  it  pre^ 
vailed,  parties  might  come  here  for  a mandamus,  without  having 
given  the  least  notice  of  their  objections,  whenever  a railway  com- 
pany had  deviated  in  the  slightest  degree  from  the  directions  of 
their  Act  of  Parliament.  The  only  circumstance  that  weighed 
with  me  was  the  notice  given  to  the  company  while  these  works 
were  going  on,  and  to  which  no  answer  was  returned.  But  I still 
think  they  were  entitled  to  be  told,  before  this  Court  was  applied 
to,  that  the  complainants  were  dissatisfied  with  what  had  ultim- 
ately been  done.’^ 

In  other  words,  an  applicant  is  bound  to  state  specifically  what 
act  or  acts  he  contends  should  be  done  so  that  the  person  against 
whom  an  order  is  sought  will  have  clear  knowledge  of  what  is 
demanded,  and  also  so  that  the  applicant  shall  be  likewise  bound 
by  his  specific  demand.  This  rule  has  never  been  abrogated.  Nor. 
was  it  shewn  that  any  duty  was  owing  by  Gfurnett,  as  a police  con- 
stable acting  under  the  search-warrant,  to  these  applicants.  His 
duty  was  to  his  superior  officer  or  to  the  magistrate  or  to  the  Crown. 
The  statute  created  no  duty  between  the  applicants  here  and  the 
constable,  such  as  would  be  enforceable  by  mandamus,  and  the 
existence  of  such  a duty  is  an  essential  requirement  before  a man- 
damus will  issue : Regina  v.  Commissioners  of  Inland  Revenue 

(1884),  12  Q.B.D.  461.  It  may  well  be  that  if  the  officer  in  the 
discharge  of  his  duty  wilfully  or  negligently  performed  it,  as,  for 
example,  in  this  case  if  he  had  carelessly  lost  the  books  and  papers 
he  had  seized  or  permitted  them  to  be  mutilated  or  defaced,  or  if 
he  put  them  wrongfully  out  of  his  power,  those  to  whom  they  be- 
longed might  have  an  action  for  damages  against  him,  as  is  im- 
plied in  sec.  11  of  the  Public  Authorities  Protection  Act,  R.S.O. 
1927,  ch.  120.  But  that  is  not  any  authority  for  the  position  that 
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the  Court  will  interfere  b}?’  mandamus  in  such  a case  dr  that  that 
liability  takes  the  place  of  public  duty  enforceable  by  the  writ  now 
applied  for.  In  my  Yiew,  these  considerations  relieve  me  from  the 
necessity  of  inquiring  if  another  convenient  or  effective  remedy  is 
open  to  the  applicants.  The  case  just  cited  is,  however,  authority 
that  a petition  of  right  is  such  a one. 

Consequently  I would  refuse  this  motion  and  dismiss  this 
appeal  with  costs  here  and  below  for  the  following  reasons:  (1) 
because  of  the  want  of  a proper  demand;  (2)  because  Gurnett  as 
a provincial  constable  was  in  fact  a servant  of  the  Crown  in  On- 
tario, under  the  Constables  Act,  R.S.O.  1927,  oh.  125,  sec.  31,  and 
owed  no  duty  to  the  applicants;  (3)  because  I think  the  practical 
result  of  the  granting  of  a writ  of  mandamus  against  Gurnett 
would  be  useless,  and  indeed  improper  (as  in  effect  indirectly 
putting  pressure  on  the  Crown,  which  we  have  no  right  to  do 
directly) ; and  also  (4)  because  to  grant  it  would  be  inconsistent 
with  the  terms  on  which  Solloway  and  Mills  were  admitted  to  bail. 

Appeal  dismissed  (Hodgixs^  J.A.,  dissenting  as  to  costs). 


[APPELLATE  DIVISION.] 

Re  Rex  v.  Solloway  and  Mills. 

Criminal  LaW‘ — Search-warrant — Issue  dy'  Magistrate  in  Alberta  for 
Execution  by  Peace  Officer  in  Ontario — Endorsement  by  Magis- 
trate in  Ontario  — Validity  — Criminal  Code,  sec.  629  — Constitu- 
tional Law — British  North  America  Act,  sec.  91  (27) — Powers  of 
Parliament  of  Canada. 

A magistrate  in  Alberta,  in  aid  of  a prosecution  in  Alberta,  for  an 
offence  committed  in  Alberta,  issued  a search-warrant,  directed  to 
a peace  officer  in  Ontario,  requiring  him  to  execute  it  in  Ontario. 
The  warrant  was  endorsed  by  a magistrate  in  and  for  the  Province 
of  Ontario,  and  a motion  made  by  the  defendants  to  quash  the  war- 
rant and  endorsement  was  refused  by  a Judge  of  the  Supreme  Court 
of  Ontario:  — 

Held,  on  appeal,  affirming  the  refusal,  that  the  warrant,  so  endorsed 
under  sec.  629'  (2)  of  the  Criminal  Code,  could  be  executed  in, 
Ontario. 

The  Dominion  Parliament  has  power  to  authorise  peace  officers  and 
others  to  act  beyond  the  limits  of  the  ordinary  scope  of  their  pro- 
vincial duties. 

So  far  as  the  Parliament  of  Canada  is  concerned,  the  jurisdiction  of 
the  magistrates  in  Alberta  and  Ontario  was  established,  and  also 
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that  of  the  peace  officer  acting  under  the  endorsed  warrant;  and 
the  Parliament  of  Canada  can,  in  a criminal  prosecution  or  for  the 
purpose  thereof,  under  sec.  91  of  the  British  North  America  Act, 
deal  with  the  personal  property  of  citizens  in  any  Province  and 
authorise  its  seizure  by  a constable  or  peace  officer  acting  under 
sec.  629. 

In  re  Vancini  (1904),  34  Can.  S.C.R.  621,  followed. 

Sections  9 and  15  of  the  Interpretation  Act,  R.S.C.  1927,  ch.  1,  and 
provisions  of  the  Criminal  Code  throwing  light  on  the  scope  of  sec. 
629,  considered. 

Judgment  of  Middleton,  J.A.,  in  Solloway  Mills  d Co.  v.  Williams 
(1930),  65  O.L.R.  243,  approved. 

Qnwre,  as  to  the  right  of  the  Court  to  interfere  in  this  matter,  which 
is  part  of  the  administration  of  criminal  justice. 

An  appeal  by  the  defendants  from  an  order  of  Gakeow^  J., 
in  Chambers^  refusing  to  quash  a search-warrant  or  the  endorse- 
ment thereon,  the  warrant  having  been  issued  by  one  Davidson,  a 
police  magistrate  in  the  Province  of  Alberta,  and  endorsed  by 
V.  A.  S.  Williams,  a police  magistrate  and  justice  of  the  peace  in 
and  for  the  Province  of  Ontario.  The  warrant  directed  Gurnett, 
a police  constable,  to  search  for  and  seize  books  and  documents 
upon  the  premises  in  the  city  of  Toronto  of  various  firms  and 
companies  owned  or  controlled  by  Solloway  and  Mills,  the  defend- 
ants. 

By  consent,  the  order  of  Middleton,  J.A.,  in  Solloway  Mills 
& Co.  v.  Williams  (1930),  65  O.L.R.  243,  was  to  be  treated  as 
under  appeal  to  this  Court  or  as  abiding  the  result  of  the  appeal 
from  the  order  of  Gakkow,  J. 

April  4 and  14.  The  appeal  was  heard  by  Mulock,  C.J.O., 
Magee  and  Hodgins,  JJ.A.,  Weight,  J.,  and  Geant,  J.A. 

A.  G.  Slaglit,  K.C.,  and  R.  H.  Greer,  K.C.,  for  the  appellants, 
argued  that  the  search-warrant  and  the  endorsement  thereon  made 
by  y.  A.  S.  Williams  should  be  quashed.  A warrant  issued  by  an 
Alberta  magistrate,  to  be  executed  in  Ontario,  endorsed  by  an 
Ontario  magistrate,  and  to  be  returned  to  Alberta,  cannot  stand. 
It  is  not  maintainable  at  common  law:  Encyclopaedia  of  Laws  of 
England,  2nd  ed.,  vol.  13,  p.  199;  nor  under  the  Criminal  Code. 
The  issuing  of  the  search-warrant  was  a judicial  act:  Rex  v.  Kehr 
(1906),  11  O.L.R.  517.  A justice  of  the  peace  is  limited  ter- 
ritorially by  his  patent.  So,  unless  the  statute  specifically  gives 
him  more  power,  he  has  not  got  it.  And  the  Code  (sec.  629)  does 
not:  Rex  v.  O’ Gorman  (1909),  18  O.L.R.  427;  Rex  Y.  Lynn 
(1910),  17  Can.  Crim.  Cas.  354;  Rex  Y.  Jack  (1915),  24  Can. 
Crim.  Cas.  385;  Rex  Y.  Ward  (1921),  34  Can.  Crim.  Cas.  311. 
Reference  to  secs.  888,  577,  662,  and  676  of  the  Code;  secs.  92(14) 
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and  91(27)  of  the  British  North  America  Act,  and  sec.  31A  of  the 
Interpretation  Act,  R.S.C.  1927,  ch.  1.  Therefore  there  was  no 
jurisdiction  in  the  Alberta  magistrate  to  issue  the  warrant,  nor  in 
the  Ontario  magistrate  to  endorse  it. 

A.  IF.  Rogers,  for  the  Crown  and  for  Williams  and  Gurnetc, 
respondents,  contended  that  the  warrant  and  endorsement  were 
valid.  The  act  of  issuing  the  warrant  was  a ministerial  one: 
Hetherington  v.  Security  Export  Co.  Ltd.,  [1924]  A.C.  988.  The 
Criminal  Code  is  Dominion-wide,  and  therefore,  unless  the  scope 
of  a section  is  cut  down,  it  should  be  interpreted  as  Dominion- 
wide. Wherever  the  Code  intends  the  scope  of  a section  to  be 
limited  by  provincial  boundaries,  it  says  so.  Therefore,  when 
there  is  no  such  limitation,  as  in  sec.  629,  it  is  Dominion-wide : 
DyTce  v.  Elliott  (1872),  L.R.  4 P.C.  184;  Rex  v.  Hoffman  (1923), 
41  Can.  Crim.  Cas.  124.  Therefore  the  jurisdiction  of  the  Alberta 
end  Ontario  magistrates  was  established,  as  well  as  the  authority 
of  Gurnett,  a peace  officer,  in  acting  under  the  endorsed  warrant. 

June  23.  The  judgment  of  the  Court  was  read  by  Hodgins, 
J.A. : — The  present  appeal  is  from  the  order  of  Garrow,  J.,  refus- 
ing to  quash  a search-warrant  or  the  endorsement  thereon — the 
warrant  having  been  issued  by  one  Davidson,  a police  magistrate  in 
Alberta,  and  “backed’^  or  endorsed  by  General  V.  A.  S.  Williams, 
a justice  of  the  peace  in  this  Province,  where  the  search-warrant 
was  to  be  executed.  The  search-warrant  directed  the  police  con- 
stable Gurnett  to  search  for  and  seize  some  books  and  documents 
in  the  premises  of  various  firms  and  companies  owned  or  con- 
trolled by  Solloway  and  Mills  and  situate  in  Toronto.  The  order 
of  Middleton,  J.A.,  in  Solloway  Mills  S Co.  Ltd.  v.  Williams 
(1930),  65  O.L.R.  243,  was,  by  consent,  to  be  treated  as  under 
appeal  and  as  abiding  the  result  of  this  appeal. 

No  objection  is  taken  to  the  information  on  which  the  warrant 
was  based,  but  the  argument  for  the  appellants  is  founded  on  this 
question:  Can  a magistrate  in  Alberta,  in  the  case  of  an  offence 
committed  in  Alberta,  issue  a search-warrant  directed  to  a peace 
officer  in  this  Province,  requiring  him  to  execute  it  in  Ontario, 
and  in  any  such  case  can  the  warrant,  endorsed  under  sec.  629(2)* 
of  the  Criminal  Code,  be  executed  in  this  Province? 

*629.  Any  justice  who  is  satisfied  by  information  upon  oath  in 
form  1,  that  there  is  reasonable  ground  for  believing  that  there  is  in 
any  building,  receptacle,  or  place, 

(a)  anything  upon  or  in  respect  of  which  any  offence  against  this 
Act  has  been  or  is  suspected  to  have  been  committed; 

(&)  anything  which  there  is  reasonable  ground  to  believe  will 
afford  evidence  as  to  the  commission  of  any  such  offence,;  or 

(c)  anything  which  there  is  reasonable  ground  to  believe  is  in- 
tended to  be  used  for  the  purpose  of  committing  any  offence  against 
the  person  for  which  the  offender  may  be  arrested  without  warrant; 
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So  far  as  the  Crown  in  the  right  of  the  Dominion  is  concerned, 
the  provisions  of  sec.  629  indicate  clearly  that,  under  the  authority 
of  sec.  91(27)  of  the  British  North  America  Act,  the  Dominion 
Parliament  intended  that  the  local  jurisdiction  of  a justice  of  the 
peace  or  police  magistrate  in  one  Province  could  he  exercised  to 
the  extent  of  granting  a search-warrant,  and  that,  if  it  was  to  be 
executed  outside  his  local  jurisdiction,  a magistrate  in  another 
Province  could  endorse  it,  and,  if  he  did,  it  thus  received  the  neces- 
sary local  authority  for  the  acts  directed  by  the  warrant  to  be  done 
here. 


By  sec.  2 of  the  Criminal  Code  (subsecs.  2 and  39),  the  ^Ter- 
ritorial divisioW^  referred  to  in  sec.  629  includes  any  county  or 
other  judicial  division  or  place  to  which  the  context  applies,  and 
'Tounty^^  includes  any  division  of  any  Province  of  Canada  for 
purposes  relative  to  any  purposes  of  justice  in  the  matter  to  which 
the  context  relates : subsec.  2. 


When  a justice  is  satisfied  that  the  place  where  the  search- 
warrant  will  be  executed  is  in  ^Tome  other  county,^’  that  is  ‘‘in 
some  other  division  of  any  Province  of  Canada,^^  he  may  issue  the 
warrant,  which,  when  duly  endorsed  in  that  other  division,  may 
then  be  executed  there.  It  seems  to  me  that  the  description  ‘^divi- 
sion of  any  Province  for  purposes  of  the  administration  of  jus- 
tice” indicates  not  only  a division  which  by  the  Criminal  Code 
is  explicitly  mentioned  (see  subsecs.  9,  10,  11,  and  12),  but 
any  of  those  constituted  in  each  Province  by  its  own  legislation  as 
“territorial  divisions.”  Necessarily  the  “divisions”  of  any  Prov- 
ince must  be  those  so  designated  by  its  authority.  See  R.S.O. 
1927,  ch.  3;  ch.  88,  secs.  45  to  50,  84-86,  etc.;  chs.  90,  91,  92, 
93,  94,  and  ch.  126,  as  well  as  chs.  118  to  125. 

By  sec.  9 of  the  Interpretation  Act,  R.S.C.  1927,  ch.  1,  it  is 
provided  that  “Every  Act  of  the  Parliament  of  Canada  shall, 
unless  the  contrary  intention  appears,  apply  to  the  whole  of  Can- 
ada;” and  sec.  15  provides  that  every  Act  and  its  provisions  and 
enactments  shall  be  deemed  to  be  remedial,  and  shall  accordingly 


may  at  any  time  issue  a warrant  under  his  hand  authorising  some 
constahle  or  other  person  named  therein  to  search  such  building, 
receptacle  or  place,  for  any  such  thing,  and  to  seize  and  carry  it 
before  the  justice  issuing  the  warrant,  or  some  other  justice  for  the 
same  territorial  division  to  be  by  him  dealt  with  according  to  law. 

2.  If  the  building,  receptacle,  or  place  in  which  such  thing  as 
aforesaid  is  reputed  to  be  is  in  come  other  county  or  territorial  div- 
ision, the  justice  may  nevertheless  issue  his  warrant  in  like  form 
modified  according  to  the  circumstances,  and  such  warrant  may  be 
executed  in  such  other  county  or  territorial  division  upon  being 
endorsed  by  some  justice  of  that  county  or  territorial  division,  such 
endorsement  to  be  in  form  2A,  or  to  the  like  effect. 
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receive  such  fair,  large  and  liberal  interpretation  as  will  best 
ensure  the  attainment  of  any  object  of  the  Act  . . . according  to 
its  true  intent,  meaning  and  spirit. 

With  these  provisions  in  view  it  is  well  to  consider  certain 
other  sections  of  the  Criminal  Code  as  well  as  the  definition  of 
criminal  procedure  in  order  to  ascertain  the  true  intent,  meaning, 
and  spirit  of  sec.  629. 

The  Criminal  Code  itself  throws  much  light  on  the  scope  of 
sec.  629.  Section  577  gives  jurisdiction  to  any  Court  of  criminal 
jurisdiction  in  any  Province,  unless  otherwise  provided,  to  try  any 
crime  or  offence  within  the  jurisdiction  of  such  Court  to  try, 
wherever  committed  within  the  Province,  if  the  accused  is  found 
or  apprehended  or  in  custody  in  the  Province. 

By  sec.  586  it  is  provided  that  ‘^All  offences  committed  in  any 
part  of  Canada  not  in  a Province  duly  constituted  as  such  and  not 
in  the  Yukon  Territory  may  be  inquired  of  aAd  tried  within  any 
district,  county  or  place  in  any  Province  so  constituted  or  in  the 
Yukon  Territory  as  may  be  most  convenient;’^  and  ^^such  offences 
shall  be  within  the  jurisdiction  of  any  court  having  jurisdiction 
over  offences  of  the  like  nature  committed  within  the  limits  of 
such  district,  county  or  place;”  and  the  Court  so  given  this  juris- 
diction is  authorised  to  ‘^proceed  to  trial,  judgment  and  execution 
or  other  punishment  for  any  such  offence  in  the  same  manner  as 
if  such  offence  had  been  committed  within  the  district,  county  or 
place  where  the  trial  is  had.” 

And  by  the  next  section,  587,  it  is  provided  that  ^The  several 
courts  of  criminal  jurisdiction  in  the  Provinces  aforesaid,  and  in 
Yukon  Territory,  including  justices,  shall  have  the  same  powers, 
jurisdiction  and  authority  in  case  of  such  offences  as  they  re- 
spectively have  with  reference  to  offences  within  their  ordinary 
jurisdiction  as  provincial  or  territorial  courts.” 

By  sec.  825,  ‘'^Every  person  committed  to  gaol  for  trial  on  a 
charge  of  being  guilty  of  any  of  the  offences  which  are  mentioned 
in  section  582  as  being  within  the  jurisdiction  of  the  general  or 
quarter  sessions  of  the  peace,  may,  with  his  own  consent,  he  tried 
in  any  Province  of  Canada,  and,  if  convicted,  sentenced  hy  the 
judgeP 

Section  826 : ^^Every  sheriff  shall,  within  24  hours  after  any 
prisoner  charged  as  aforesaid  is  committed  to  gaol  for  trial,  notify 
the  judge  in  writing  that  such  prisoner  is  so  confined,  stating 
his  name  and  the  nature  of  the  charge  preferred  against  him, 
whereupon,  with  as  little  delay  as  possible,  such  judge  shall  cause 
the  prisoner  to  be  brought  before  him.” 
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‘^^(2)  Where  the  judge  does  not  reside  in  the  county  or  district 
in  which  the  prisoner  was  committed,  the  judge  having  received 
the  notification  and  having  obtained  the  depositions  on  which  the 
prisoner  was  committed,  if  any,  may  forward  them  to  the  prosecut- 
ing officer  with  instructions  to  cause  the  prisoner  to  be  brought 
before  him  instead  of  the  judge,  naming  as  early  a day  as  possible 
for  the  trial  in  case  the  prisoner  shall  elect  to  be  tried  by  the  judge, 
without  a jury,  and  the  prosecuting  officer  shall,  in  such  case,  with 
as  little  delay  as  possible  cause  the  prisoner  to  be  brought  before 
him.^^ 

And  the  Judge  can,  after  trial  ^^pass  the  sentence  of  the  law  on 
such  prisoner,  which  shall  have  the  same  force  and  effect  as  if 
passed  by  a court  having  jurisdiction  to  try  the  offence  in  the 
ordinary  way  d’  sec.  827,  subsec.  4. 

If  a prisoner  who  is  admitted  to  bail  pursuant  to  sec.  836  does 
not  appear  at  the  time  mentioned  in  the  recognizance  or  to  which 
the  court  is  adjourned,  the  judge  may  issue  a warrant  for  his 
apprehension  ivhich  may  he  executed  in  any  part  of  Canada:  sec. 
836,  subsec.  3. 

By  sec.  653  it  is  provided  that  “Every  justice  may  issue  a 
warrant  or  summons  ...  to  compel  the  attendance  of  an  accused 
person  before  him,  for  the  purpose  of  preliminary  inquiry  in  any 
of  the  following  cases : — 

“(a)  If  such  person  is  accused  of  having  committed  in  any 
place  whatever  an  indictable  offence  triable  in  the  Province  in 
which  such  justice  resides  . . . or  (5)  ivherever  such  person 
may  he,  if  he  is  accused  of  having  committed  an  indictable  offence 
within  the  Province. 

When  we  turn  from  jurisdiction  to  procedure,  it  is  evident 
that  the  compulsion  whereby  an  accused  person  is  brought  before 
the  tribunal,  as  well  as  the  process  securing  the  attendance  of 
witnesses  and  their  books  and  papers,  is  not  confined  to  persons 
or  things  within  the  usual  jurisdiction  of  the  Court  or  within  the 
limits  of  the  territory  where  the  witness  and  his  books,  papers, 
etc.,  are  naturally  subject  to  process. 

By  sec.  662:  “If  the  person  against  whom  any  warrant  has 

been  issued  cannot  he  found  ivithin  the  jurisdiction  of  the  justice 
hy  whom  the  same  was  issued,  hut  is  or  is  suspected  to  he  in  any 
other  part  of  Canada,  any  justice  within  whose  jurisdiction  he  is 
or  is  suspected  to  be,  upon  proof  being  made  on  oath  or  affirma- 
tion of  the  handwriting  of  the  justice  who  issued  the  same,  shall 
make  an  endorsement  on  the  warrant,  signed  with  his  name, 
authorising  the  execution  thereof  within  his  jurisdiction. 
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*^^(2)  Such  endorsement  shall  be  sufficient  authority  to  the 
person  bringing  such  warrant  and  to  all  other  persons  to  whom 
the  same  was  originally  directed,  and  also  to  all  constables  of  the 
territorial  division  where  the  warrant  has  been  so  endorsed,  to 
execute  the  same  therein  and  to  carry  the  person  against  whom  the 
iv\arrant  issued  when  apprehended,  before  the  justice  who  issued 
the  ivarrant,  or  before  some  other  justice  for  the  same  territorial 
division.^^ 

By  sec.  675 : ^Tf  the  justice  is  satisfied  by  evidence  on  oath 

that  any  person  within  the  Province,  likely  to  give  material  evi- 
dence either  for  the  prosecution  or  for  the  accused,  will  not  attend 
to  give  evidence  without  being  compelled  so  to  do,  then  instead  of 
issuing  a summons,  he  may  issue  a warrant  in  the  first  instance. 

‘'^(2)  Such  warrant  may  be  in  form  14,  or  to  the  like  effect, 
and  may  be  executed  anywhere  within  the  jurisdiction  of  such 
justice,  or,  if  necessary,  endorsed  as  provided  in  section  662  and 
executed  anywhere  in  the  Province  out  of  such  jurisdiction^ 

By  sec.  676 : ^Tf  there  is  reason  to  believe  that  any  person 

residing  anywhere  in  Canada  out  of  the  Province  who  is  not  within 
the  Province,  is  likely  to  give  material  evidence  either  for  the 
prosecution  or  for  the  accused,  any  judge  of  a superior  court  or  a 
county  court,  on  application  therefor  by  the  informant  or  com- 
plainant, or  the  Attorney- General,  or  by  the  accused  person  or 
his  solicitor  or  some  person  authorised  by  the  accused,  may  cause 
a writ  of  subpoena  to  be  issued  under  the  seal  of  the  court  of  which 
he  is  a judge,  requiring  such  person  to  appear  before  the  justice 
before  whom  inquiry  is  being  held  or  is  intended  to  be  held  at  a 
time  and  place  mentioned  therein  to  give  evidence  respecting  the 
charge  and  to  bring  with  him  any  documents  in  his  possession  or 
under  his  control  relating  thereto.” 

By  sec.  974:  ‘‘It  any  witness  in  any  criminal  case,  cognizable 
by  indictment  in  any  court  of  criminal  jurisdiction  at  any  term, 
session  or  sittings  of  any  court  in  any  part  of  Canada,  resides  in 
any  part  of  Canada,  not  within  the  ordinary  jurisdiction  of  the 
court  before  which  such  criminal  case  is  cognizable,  such  court 
may  issue  a writ  of  subpoena,  directed  to  such  witness,  in  like  man- 
ner as  if  such  witness  was  resident  within  the  jurisdiction  of  the 
court.^^ 

By  sec.  976 : ^^The  courts  of  the  several  Provinces  and  the 
judges  of  the  said  courts  respectively  shall  be  auxiliary  to  one  an- 
other for  the  purposes  of  this  Act;  and  any  judgment,  decree  or 
order  made  by  the  court  issuing  such  writ  of  subpoena  upon  any 
proceeding  against  any  witness  for  contempt  or  otherwise  may  be 
enforced  or  acted  upon  by  any  court  in  the  Province  in  which  such 
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witness  resides  in  the  same  manner  and  as  validly  and  etiectnally 
as  if  such  judgment,  order  or  decree  had  been  made  by  such  last 
mentioned  court.^^ 

It  is  perhaps  unnecessary  to  examine  other  statutes  in  puri 
materia  such  as  the  Opium  and  Narcotic  Drug  Act,  R.S.C.  1927, 
ch.  144,  and  the  Ticket  of  Leave  Act,  R.S.C.  1927,  ch.  197.  In 
both  of  these  will  be  found  provisions  indicating  that  provincial 
boundaries  are  not  regarded  where  a search  and  seizure  of  nar- 
cotics is  contemplated  or  the  arrest  of  a convict  is  desired. 

That  the  Dominion  Parliament  has  the  power  to  authorise 
peace  officers  and  others  to  act  beyond  the  limits  of  the  ordinary 
scope  of  their  provincial  duties  is  clear. 

In  In  re  Vancini  (1904),  34  Can  S.C.R.  621,  626,  Sedgewick. 
J.,  delivering  the  judgment  of  the  Court,  adopted  the  following 
language  from  the  statement  in  Lefroy’s  Legislative  Power  in 
Canada,  p.  510,  ivhich  is  mainly  founded  on  Valin  v.  Langlois 
(1879),  3 Can.  S.C.R.  1 

^^The  Dominion  Parliament  can,  in  matters  within  its  sphere, 
impose  duties  upon  any  subjects  of  the  Dominion,  whether  they 
be  officials  of  Provincial  Courts,  other  officials,  or  private  citizens  ; 
and  there  is  nothing  in  the  British  North  America  Act  to  raise  a 
doubt  about  the  power  of  the  Dominion  Parliament  to  impose 
new  duties  upon  the  existing  Provincial  Courts,  or  to  give  them 
new  powers,  as  to  matters  which  do  not  come  within  the  subjects 
assigned  exclusively  to  the  Legislatures  of  the  Provinces,  or  to 
deprive  them  of  jurisdiction  over  such  matters.’^ 

This  was  followed  in  Geller  v.  Loughrin  (1911),  24  O.L.R.  18, 
at  p.  25. 

In  In  re  County  Courts  of  British  Columbia  (1892),  21  Can. 
S.C.R.  446,  it  was  decided  that  the  Speedy  Trials  Act  (R.S.C. 
1886,  ch.  175,  as  amended  by  51  Viet.  ch.  46)  was  not  a statute 
conferring  jurisdiction  but  rather  an  exercise  of  the  powers  of 
Parliament  to  regulate  criminal  procedure.  It  contains  provisions 
prescribing  the  duties  of  a Judge,  the  'Sheriff,  County  Crown 
Attorney,  Clerk  of  the  Peace,  and  for  securing  by  summons  or 
warrant  the  attendance  of  witnesses. 

While  the  construction  of  the  words  ^The  criminal  law  . . ., 

including  the  procedure  in  criminal  matters,’^  as  given  by  Lord 
Haldane  in  In  re  Board  of  Commerce  Act  and  Comhines  Act, 
[1922]  1 A.C.  191,  198,  199,  may  be  unduly  restricted,  there  is 
no  doubt  that  the  subject-matters  of  the  sections  herein  ^quoted 
^ffielong  by  their  very  nature  to  the  domain  of  criminal  juris- 
prudence,’’ and  are  not  merely  ancillary  thereto,  though  their  pro- 
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visions  might  easily  be  justified  as  intrw  vires  by  the  application 
of  that  doctrine. 

To  sec.  91  of  the  British  North  America  Act,  to  which  I have 
referred,  is  appended  this  statement,  ^“^And  any  matter  coming 
within  any  of  the  classes  of  subjects  enumerated  in  this  section 
shall  not  be  deemed  to  come  within  the  class  of  matters  of  a local 
or  private  nature  comprised  in  the  enumeration  of  the  classes  of 
subjects  by  this  Act  assigned  to  the  Legislatures  of  the  Provinces.” 

Mr.  Justice  Duff  in  Livesley  v.  Hart  Co.,  [1924]  S.C.R.  605, 
608,  defines  procedure  as  including  ^^process  and  evidence,  methods 
of  execution,  rules  of  limitation  affecting  the  remedy  and  the 
course  of  the  court  with  regard  to  the  kind  of  relief  that  can  be 
granted  to  a suitor,”  but  not  substantive  rights. 

Halsbury’s  Laws  of  England,  vol.  9,  para.  499,  states  that 
^‘^criminal  law  and  procedure”  deal  with  the  ^^nature,  prosecution, 
and  punishment  of  crime.” 

A glance  at  the  statutes  cited  in  that  volume  under  para. 
625(e)  will  shew  in  how  many  cases  a search-warrant  is  used  in 
aid  of  a prosecution  as  process  therein. 

I think  it  must  be  quite  evident  that,  while  criminal  justice 
must  he  administered  locally,  it  would  be  contrary  to  the  spirit  of 
the  British  North  America  Act,  so  far  as  the  division  of  legisla- 
tive powers  is  concerned,  if  it  were  held  that  the  right  to  formulate 
criminal  procedure,  which  is  to  apply  all  over  the  Dominion,  was 
to  be  restricted  by  the  territorial  or  other  divisions  which  limit 
the  jurisdiction  of  Dourts.  These  are  necessarily  provincial  in 
constitution  and  authority. 

Process  and  procedure  in  criminal  matters  are  different  in 
character  and  scope  from  the  jurisdiction  of  Judges,  which 
under  the  British  North  America  Act  they  must  exercise  as  mem- 
bers of  Provincial  Courts,  unless  invested  by  the  Dominion  Par- 
liament with  authority  beyond  the  provincial  borders.  Where 
the  Dominion  Parliament  confers  or  imposes  on  judicial  officers 
the  right,  power,  or  duty  of  adjudicating  on  criminal  offences  or 
of  carrying  out  criminal  procedure,  the  powers  and  duties  so  con- 
ferred may  be  exercised  in  any  part  of  the  Dominion  unless 
expressly  limited.  And  this  applies  equally  to  officials  of  pro- 
vincial courts  and  peace  officers. 

In  the  Code  every  precaution  seems  to  have  been  taken  to 
respect  territorial  jurisdiction,  except  where  it  has  been  deemed 
either  advisable  or  necessary  to  extend  it.  And  this  extension  has, 
I think,  been  made  so  as  to  bring  within  its  ambit  the  procedure 
for  securing  the  bringing  of  the  accused  to  trial  and  to  the  place  of 
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trial  and  as  well  the  witnesses  and  the  documents  necessary  for 
the  due  administration  of  justice. 

The  'conclusion  to  which  I have  come  is  that,  so  far  as  the 
Parliament  of  Canada  is  concerned,  the  jurisdiction  of  the  magis- 
trate both  in  Alberta  and  Ontario  is  established,  as  also  that 
of  Gurnett,  a peace  officer,  in  acting  under  the  endorsed  warrant; 
and  the  considerations  which  1 have  discussed  carry  with  them 
the  result  that  the  Parliament  of  Canada  can,  in  a criminal  pro- 
secution or  for  the  purpose  thereof,  under  sec.  91  of  the  British 
North  America  Act,  deal  with  the  personal  property  of  citizens  in 
any  Province  and  authorise  its  seizure  by  a constable  or  peace 
officer  acting  under  sec.  629  of  the  Criminal  Code. 

I may  add  that,  having  had  the  opportunity  or  reading  my 
brother  Middletoffis  judgment,  65  O.L.R.  243,  I agree  with  it  and 
share  his  doubt  as  to  the  right  of  this  Court  to  interfere  in  this 
matter,  which  is  part  of  the  administration  of  criminal  justice. 

The  motion  to  quash  before  Garrow,  J.,  and  the  motion  before 
Middleton,  J.A.,  should  be  dismissed  with  costs. 


Appeal  dismissed. 
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Lucian  1 v.  Biutish  America  Assurance  Co. 

Insurance  (Automobile) — Destruction  by  Fire — Loss  by  Theft  not 
Covered  by  Policy — Evidence — Onus — \Statutory  Condition  — Pro- 
visions of  Policy — Accidental"  Fire — Right  of  Insured  to  Recover 
for  Loss  of  Truck  and  Accessories. 


An  insurance  policy  issued  by  the  del’endant  company  covered  a 
motor-truck  and  insured  it  against  fire  in  the  following  words: 
“Section  D.  The  insurer  agrees  to  indemnify  the  insured  against 
direct  loss  or  damage  to  the  automobile,  including  its  equipment, 
caused  by  (a)  accidental  fire  or  lightning.  The  insurer  shall  not 
in  any  event  be  liable  under  section  D.  . . . 3.  For  loss  or  damage 

arising  from  theft  of  the  automobile  or  any  of  its  parts.”  The 
plaintiff  by  his  written  application  asked  for  insurance  against 
fire.  The  policy  sent  to  him  insured  against  “accidental  fire.”  There 
was  no  evidence  that  the  company  pointed  out  to  the  plaintiff  by 
letter  the  difference  between  the  application  and  the  policy,  as 
required  by  the  Insurance  Act,  R.S.O.  1927,  ch.  222,  sec.  175,  con- 
dition 4.  The  truck  was  apparently  stolen  and  abandoned  by  the 
thief;  and  when  found  by  the  plaintiff  had  been  practically  destroyed 
by  fire.  Later,  certain  accessories  were  removed  by  unknown  per- 
sons:-— 

Held,  that  the  policy  was  to  be  construed  as  insuring  the  plaintiff 
against  loss  by  any  fire. 

Held,  also,  that  the  company’s  agreement  of  indemnity  was  a promise 
with  an  exception;  the  plaintiff,  having  shewn  that  his  loss  resulted 
from  fire,  had  established  a primid  facie  case,  and  the  onus  was 
on  the  company  to  shew  that  the  cause  of  the  loss  was  within  the 
exception;  this  it  had  not  done;  and  the  plaintiff  was  entitled  to 
judgment  for  the  amount  of  the  value  of  the  truck  at  the  time  of  its 
destruction  and  to  a reasonable  allowance  for  the  loss  of  the 
accessories. 

Munro  Brice  & Co.  v.  W.ar  Risks  Association,  [1918]  2 K.B.  78,  and 
Munro  Brice  dc  Co.  v.  Marten,  [1920]  3 K.B.  94,  applied. 

Per  Hodgins,  J.A.: — The  language  of  the  policy  does  not  limit  the 
company’s  liability  to  “accidental”  fire — an  “accidental’’  fire  is  one 
caused  by  fire,  unless  the  fire  itself  was  caused  or  procured  by  the 
wilful  act  of  the  insured  himself  or  some  one  acting  with  his 
privity  and  consent.  Section  3 of  clause  D of  the  policy  refers  to 
a loss  arising  from  theft,  and  there  was  no  evidence  that  the  loss 
by  fire  arose  from  the  theft,  if  there  was  a theft. 

Action  by  a policy-holder  to  recover  the  amount  of  insurance- 
money  alleged  to  be  due  under  a policy  of  insurance  upon  the 
plaintiff’s  motor-truck. 

The  action  was  tried  before  McEvoy,  J.,  without  a jury,  at 
Brantford. 

IF.  T.  Henderson,  K.C.,  for  the  plaintiff. 

F.  J.  Hughes,  K.C.,  for  the  defendant  company. 

April  3.  McEvoy^  J. : — The  matters  in  dispute  between  the 
parties  turn  largely  upon  the  terms  of  the  insurance  policy.  The 
policy  recites,  ^AYhereas  an  application  in  writing  has  been  made 
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by  the  . . . insured  for  a contract  of  insurance  ...  in  respect  of 
the  automobile  described  in  the  said  application  and  the  said 
application  forms  part  of  this  contract  of  insurance  and  is  as 
follows."’  After  the  applicant’s  name,  Peter  Luciani,  his  address 
in  the  city  of  Brantford,  and  his  occupation  as  a wholesale  and 
retail  fruit-man  employed  by  himself  at  270  'Colborne-street,  in 
Brantford,  is  set  out : ^‘^The  automohile  is  and  will  he  chiefly 

used  in  Brantford  and  vicinity,  and  is  and  will  be  usually  kept  in 
a private  garage  at  Durant  Garage,  Dalhousie-street,  Brantford, 
Ontario.”  Then  follows  a description  of  the  automobile,  and  the 
price  is  set  down  as  $2,600.  ^Ttem  4.  The  automobile  is  and  will 
be  chiefly  used  for  commercial  purposes.  This  item  is  under- 
stood to  include:  (a)  Use  for  transportation  of  or  delivery  of  and 
use  in  connection  with  loading  and  unloading  goods  and  merchan- 
dise while  transacting  the  insured’s  business  or  occupation  stated 
in  item  1,  and  to  exclude  use  (a)  for  carrying  any  person  or  per- 
sons or  (b)  for  livery  or  hire,  (c)  Use  for  any  other  purpose  ex- 
pressly described  as  follows Then  follow  items  5,  6,  7,  and  8, 
none  of  which  seems  to  be  involved  in  the  present  litigation. 

^Ttem  9.  This  application  is  made  for  insurance  against  one 
or  more  of  the  perils  mentioned  in  sections  A,  B,  C,  D,  E of  this 
item,  hut  for  insurance  under  that  section  or  those  sections  for 
which  a premium  is  specified  and  charged  and  on  no  other  and 
upon  the  terms  and  conditions  of  the  insurer’s  contract  of  in- 
surance and  for  the  following  specified  limits  and  amounts: — 


Insuring 


Agreements  Perils 

Limits  and  Amounts  Premium 

Section  A. 

Legal  liability  for 
bodily  injuries  or 
death. 

One  person  $5,000  and,  sub- 
ject to  that  limit,  for  each 
person  $10,000  for  one 
accident. 

$12.00 

Section  B. 

Legal  liability  for 
damage  to  property 
of  others. 

Any  one  accident,  $1,000. 

$12.00 

Section  C. 

Collision  damage  to 
automobile. 

Sum  payable  Actual  cash 
by  applicant  value  at 
in  respect  of  time  of 
each  separate  loss  or 
claim  $ damage. 

nil. 

Section  D. 

Fire  and  transporta- 
tion. 

Amount  of  insurance.  Rate 
$1,500  $0.65 

$10.40 

Section  E. 

1 Theft.  1 

nil.  1 

nil. 

Total  Premium 


$34.40 
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Then  the  next  matter  that  is  material  is  the  following,  printed 
in  red:  ‘Tf  the  applicant  falsely  describes  the  property  to  the  pre- 
judice of  the  insurer  or  knowingly  misrepresents  or  conceals  or 
omits  to  communicate  any  circumstances  required  by  this  applica- 
tion to  be  made  known  to  the  insurer,  the  contract  shall  be  void  as 
to  the  property  insured  or  risk  undertaken  in  respect  of  which  the 
misrepresentation  or  omission  is  made.’’ 

‘‘Signature  of  applicant:  P.  Luciani.” 

Then  follows  insuring  agreement:  “Now  therefore  in  con- 
sideration of  the  payments  of  the  premiums  charged  and  of  the 
statements  contained  in  the  application  and  subject  to  the  limits, 
terms  and  conditions  herein  stated  and  subject  always  to  the  con- 
dition that  the  insurer  shall  be  liable  to  indemnify  the  insured 
under  that  section  or  those  sections  of  the  following  insuring  agree- 
ments A,  B,  C,  D,  E,  for  which  a premium  is  specified  and  charged 
in  item  9 of  the  application  and  no  other.’’ 

Sections  A,  B,  and  C seem  not  to  be  involved  in  the  disputes  in 
this  action. 

Section  D.  “The  insurer  agrees  to  indemnify  the  insured 
against  direct  loss  or  damage  to  the  automobile,  including  its 
equipment,  caused  by  (a)  accidental  fire  or  lightning  or  caused  by 
(b)  the  stranding,  sinking,  collision,  burning  or  derailing  of  any 
conveyance  on  land  or  water,  in  or  upon  which  the  automobile  is 
being  transported,  including  general  average  and  salvage  charges, 
for  which  the  insured  is  legally  liable.  The  insurer  shall  not  in  any 
event  be  liable  under  section  D (1)  for  any  amount  in  excess  of 
the  actual  cash  value  of  the  automobile  at  the  time  the  damage  or 
loss  occurs.”  (2)  This  exception  is  not  involved.  “(3)  For  loss 
or  damage  arising  from  theft  of  the  automobile  or  any  of  its 
parts.” 

The  following  statutory  condition  is  printed  upon  the  policy : — 
“6.  (1)  Unless  otherwise  specifically  stated  in  the  policy,  or 

endorsed  thereon,  the  insured  shall  not  be  liable: 

“(d)  If  there  is  any  material  change  in  the  nature  of  the  in- 
surable interest  of  the  assured  in  the  automobile,  by  sale,  assign- 
ment or  otherwise,  except  through  change  of  title  by  succession,  or 
by  death,  or  by  an  authorised  assignment  under  the  Bankruptcy 
Act.” 

The  ])olicy  was  dated  the  30th  day  of  January,  1929,  and  ex- 
pired on  the  31st  day  of  January,  1930. 

The  plaintiff  was  occupied  in  a fruit  business  in  Brantford. 
He  went  to  Grimsby  on  Tuesday  the  17th  September,  1929,  pur- 
chased a truck-load  of  fruit,  drove  to  Kitchener,  Ontario,  with 
this  load,  arrived  there  about  8.30  or  9 p.m.,  and  placed  his  loaded 
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MiciEivoy,  J.  truck  in  the  Kitchener  market-place  at  the  platform  or  stand  where 
mjn.  the  fruit-market  is  held  in  Kitchener, 

Lu^ni  about  5.30  o’clock  on  the  morning  of  the  18th  September, 

V.  the  plaintiff  returned  to  the  place  where  he  had  left  his  truck  and 
the  truck  was  missing.  The  truck  was  not  under  lock  and  key, 
Assurance  although  the  plaintiff  took  away  with  him  to  his  hotel  that  evening 
the  key  which  is  used  to  operate  the  starter  in  this  as  in  many 
other  classes  of  cars.  Immediately  upon  the  discovery  that  his 
car  had  been  taken  away  from  its  position  upon  the  Kitchener 
market,  the  plaintiff  informed  the  Kitchener  police  that  his  car 
hdd  been  stolen.  He  lodged  at  a hotel  not  far  from  the  market- 
place, but  had  no  person  taking  care  of  his  fruit  or  truck  while  it 
was  standing  upon  the  Kitchener  market. 

On  or  about  the  20th  September,  the  plaintiff  was  notified 
through  the  police  that  his  truck  had  been  located.  With  prompt- 
ness the  plaintiff  sought  to  reach  the  spot  where  the  truck  was  and 
sncceeded  in  getting  there.  He  first  notified  the  agent  of  the  de- 
fendant company;  the  agent  gave  him  a letter  of  introduction  to 
the  adjuster  or  general  agent  of  the  company  at  Hamilton,  and  the 
adjuster  or  agent  with  the  plaintiff  went  to  the  spot  near  Stoney 
Creek,  not  far  from  Hamilton,  where  the  automobile  was  seen.  Ii, 
had  been  burned.  It  was  abandoned  and  in  the  possession  of  no 
one.  It  was  standing  on  the  incline  from  a mountain  road;  one 
wheel  Avas  held  from  rolling  down  the  incline  by  a block ; the  lamps, 
a spare  rim,  a rack,  and  certain  other  articles,  mentioned  in  ex- 
hibit I,  which  were  worth  about  $125,  w'ere  on  the  truck  at  the 
time  this  adjuster  or  agent  visited  the  spot  Avhere  the  automobile 
was  seen  by  the  adjuster  and  the  plaintiff.  At  that  time  this 
person  who  was  undertaking  to  act  for  the  defendant  company 
told  the  plaintiff  not  to  interfere  with  any  of  the  accessories  or 
loose  articles  that  Avere  part  of  the  truck,  but  to  leave  them  exactly 
as  they  Avere  until  further  developments  of  the  case. 

Subsequently  the  defendant  company  notified  the  plaintiff 
that  it  Avas  not  proposing  to  take  any  steps  in  the  matter  and 
repudiating  liability.  Upon  this  the  plaintiff  sought  to  recover 
the  portions  of  the  truck  that  had  not  been  destroyed  by  the  fire; 
but,  upon  attending  at  the  spot  where  the  truck  was,  he  found  that 
it  had  been  shoved  down  off  the  roadway,  and  all  the  articles  that 
are  mentioned  in  exhibit'  4 had  been  taken  aAA^ay,  and  the  plaintiff 
was  able  to  realise  only  $75  out  of  the  sale  of  such  things  as  AA'ere 
still  available  from  the  burned  truck. 

Upon  the  evidence  I find  that,  had  it  not  been  for  the  action 
of  the  adjuster  or  agent  of  the  defendant  company  in  ordering  the 
plaintiff  not  to  remove  anything  in  connection  Avith  the  burned 


ONTARIO  LAW  REPORTS. 


G91 


LXV.] 

truck,  the  plaintiff  would  have  been  able  to  recover  at  least  $100 
worth  of  lamps  and  accessories  which  he  has  lost  and  lost  only  by 
the  interference  of  the  company’s  servant.  There  do  not  appear 
to  he  any  other  material  facts  established  by  the  evidence. 

The  defendant  company  originally  pleaded  numerous  defences. 
Examinations  for  discovery  were  held,  that  of  the  officer — ad- 
juster— of  the  defendant  company  on  the  27th  February,  1930,  and 
of  the  plaintiff  on  the  28th  February,  1930.  On  the  8th  March 
the  defendant  company’s  solicitors  wrote  the  plaintiff’s  solicitors 
waiving  the  defences  set  up  in  paras.  3,  5,  6,  and  7 of  the  statement 
of  defence  (see  exhibit  1).  This  leaves  as  the  substantial  defences 
to  the  plaintiff’s  claim:  (1)  an  allegation  that  there  was  a change 
material  to  the  risk  and  a breach  of  warranty,  within  the  control 
and  knowledge  of  the  insured,  if  he  left  the  said  motor-vehicle  on 
a public  street  in  Kitchener  instead  of  in  the  garage  referred  to  in 
the  application  and  policy;  (2)  a denial  that  the  motor-vehicle 
was  ‘‘stolen”  or  “accidentally  burned”  or  that  the  plaintiff  has 
any  claim  whatsoever  against  the  defendant;  and  (3)  that  if  the 
motor-vehicle  was  in  fact  stolen  the  claim  is  not  covered  by  the 
contract  of  insurance. 

As  to  the  first  of  these  defences,  I find  as  a fact  that  the 
plaintiff  did  leave  his  loaded  truck  upon  the  public  market  in 
Kitchener  at  the  platform  used  for  the  sale  of  fruit  at  that  mar- 
ket, and  that  he  left  no  one  in  charge  thereof,  under  the  con- 
ditions hereinbefore  indicated.  I am  not  able,  however,  to  hold 
that  this  is  such  an  act  as  avoided  the  policy,  or  that  affords  a 
defence  to  the  plaintiff’s  claim.  This  defence  therefore  fails. 

As  to  the  second  of  these  defences,  that  the  car  was  not 
“stolen”  nor  “accidentally  burned,”  it  is  the  duty  of  the  Court  to 
draw  proper  inferences  from  the  facts  proven.  Upon  the  facts 
proven  in  evidence  I have  no  doubt  that  the  load  of  fruit  was 
stolen  outright,  and  that  the  motor-vehicle  was  in  any  event 
stolen  temporarily.  I am  not  sure  whether  or  not  the  intention  of 
the  thief  was  only  to  steal  the  load  of  fruit  and  temporarily  steal 
the  car  wherewith  to  move  the  fruit.  I am  sure  the  thief  did 
abandon  the  car,  after  he  had  successfully  stolen  the  fruit,  and 
that  was  in  law  stealing  the  car ; and  the  policy  does  not  cover  the 
plaintiff  in  respect  of  loss  by  theft.  However,  assuming  that  the 
car  was  stolen,  it  was  from  the  moment  tlie  thief  took  it  from  the 
market-place  until  after  it  was  burned  the  plaintiff’s  car,  and  was 
capable  of  he  dig  “accidentally  burned  and  if  the  burning  was 
“accidental”  it  is  prima  facie  within  the  words  of  the  policy.  But 
the  defendant  company  says  that  the  onus  is  on  the  plaintiff  to 
prove  that  the  burning  was  “accidental,”  and  that  it  cannot  pro- 
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perly  be  inferred  from  the  facts  established  in  evidence  that  the 
burning  was  ‘^accidental.’’  In  addition  to  that  the  defendant 
coni})any  says  that  it  is  relieved  from  liability  by  section  D'; 
clause  3,  of  the  policy,  which  says : “The  insurer  shall  not  in  any 
event  be  liable  under  section  D 3 for  loss  or  damage  arising  from 
theft  of  the  automobile  or  any  of  its  parts.”  There  are  two  in- 
ferences therefore  that  must  be  made  from  the  facts  proven  in 
evidence  before  the  plaintiff  can  succeed:  first,  that  the  burning 
was  accidental;  second,  that  the  damage-  by  burning  was  not 
damage  arising  from  the  theft  of  the  car. 

There  is  much  that  could  be  said  by  Avay  of  speculation.  It 
may  be  said,  if  the  thief  was  abandoning  the  car,  why  should  he 
set  it  on  fire?  If  he  was  driving  it  recklessly  and  set  it  on  fire, 
that  would  be  accidental  burning.  But  would  that  be  burning 
arising  out  of  theft?  See  Arnould  on  Marine  Insurance,  sec. 
and  particularly  at  p.  1161. 

With  regret,  I find  myself  unable  to  make  the  inferences  upon 
the  facts  proven  necessary  to  sustain  a judgment  for  the  plaintiff. 
I say  this  because,  when  an  honest  man  pays  his  premium  and 
suffers  an  honest  loss,  1 would  struggle  to  give  him  indemnity. 

The  action  must  be  dismissed  with  costs. 


The  plaintiff'  appealed  from  the  judgment  of  McEvoy,  J. 

May  13.  The  appeal  was  heard  by  Mulock,  C.J.O.,  Magee^ 
Hodgins,  Middleton,  and  Grant,  JJ.A. 

Henderson,  K.C.,  for  the  appellant.  The  learned  trial 
Judge  erred  in  finding  that  the  onus  Avas  on  the  plaintiff  to  shew 
that  the  fire  was  accidental.  The  application,  which  appears  on 
the  first  page  of  the  policy  and  forms  part  thereof,  does  not  con- 
tain the  qualification  of  “accidental,”  and  therefore  the  insured  is 
not  bound  by  its  insertion  in  the  body  of  the  policy.  Reference 
to  the  Insurance  Act,  R.S.O.  1927,  ch.  222,  sec.  175,  statutory 
condition  4;  Rockmaker  v.  Motor  Union  Insurance  Co.  Ltd. 
(1922),  52  O.L.R.  553. 

Hughes,  K.C.,  for  the  defendant  company,  respondent. 
The  policy  is  not  in  accord  with  the  application.  The  plamtiff 
and  the  defendant  are  both  bound  by  the  policy  because  of  the 
qualification  of  the  application  by  item  No.  9 of  the  policy:  Hold- 
away  v.  British  Crown  Assurance  Corporation  Ltd.  (1925),  57 
O.L.R.  70;  St.  Regis  Pastry  Shop  and  Baumgcurtner  v.  Continental 
Casualty  Co.  (4928),  63  O.L.R.  337.  The  company  is  not  liable 
because  the  fire  arose  out  of  the  theft,  and  is  therefore  not  covered 
by  the  policy.  Once  the  truck  is  stolen  all  damage  Avhich  occurs 
until  recovered  by  the  owner  comes  within  the  exception  contained 
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ill  the  policy.  It  is  not  for  the  respondent  to  sliew  that  the  fire 
arose  from  the  theft,  l)ut  for  the  (^ourt  to  draw  the  necessary  in- 
ference from  all  the  circumstances  and  to  say  whether  the  policy 
covers  this  particular  case:  Boyle  v.  Yorkshire  Insurance  Co.  Ltd. 
(1925),  56  O.L.R.  564;  Munro  Brice  & Co.  \.  War  Risks  Associa- 
tion, [1918]  2 K.B.  78,  and  Munro  Brice  ("o.  v.  Marten,  [1920] 
3 K.B.  94;  Arnould  on  Marine  Insurance,  10th  ed.,  vol  2,  p.  1161, 
sec.  9055.  The  respondent  is  not  liable  for  the  parts  stolen  after 
the  adjuster  told  the  insured  not  to  take  the  car  away,  on  the 
ground  that  the  adjuster,  an  independent  contractor,  had  no 
authority  to  bind  the  defendant : British  Empire  U nderw7'iters  v. 
Wampler  (1921),  62  Can.  S.C.R.  591,  at  p.  598. 

June  23.  Mulock,  C.J.O. — This  is  an  action  upon  a fire  in- 
surance policy  issued  by  the  defendant  company  to  the  plaintiff, 
to  recover  the  sum  of  $1,500  for  loss  sustained  by  reason  of  the 
destruction  by  fire  of  the  plaintiff’s  automobile  (a  truck),  and 
also  to  recover  the  further  sum  of  $200  in  respect  of  accessories, 
under  the  circumstances  hereinafter  mentioned. 

In  the  written  application  of  the  plaintiff  for  insurance,  the 
peril  in  respect  of  which  he  applied  for  insurance  was  stated  to  be 
‘‘fire,”  etc.  In  the  policy  issued  by  the  defendant  company  in 
response  to  the  said  application,  the  peril  insured  against  is  de- 
scribed as  accidental  fire,  and  to  the  company’s  agreement  of  in- 
demnity is  added  the  qualification  that  “the  insurer  shall  not  in 
any  event  be  liable  for  loss  or  damage  arising  from  theft  of  the 
truck  or  any  of  its  parts.” 

In  para.  2 of  the  statement  of  claim,  the  plaintiff  alleges  that 
by  the  policy  in  question  the  defendant  insured  him  in  respect 
of  the  said  truck  against  loss  by  fire,  and  in  para.  3 he  alleges  that 
by  sec.  D of  the  policy  the  defendant  company  agreed  to  indemnify 
him  against  direct  loss  or  damage  to  the  said  truck  caused, 
amongst  other  things,  by  accidental  fire ; and  in  para.  4 he  alleges 
that  the  truck  was  accidentally  destroyed  by  fire. 

The  defendant  company  in  its  statement  of  defence  sets  u]) 
various  defences,  but  the  only  ones  pressed  before  us  were : 
(1)  that  the  peril  insured  against  was  damage  by  accidental  fire; 
and  2 that,  if  the  truck  was  stolen,  the  claim  was  not  covered  by 
the  policy  in  question. 

The  case  was  tried  by  McEvoy,  J.,  who  held  that  in  order  to 
succeed  the  onus  was  on  the  plaintiff  to  prove  not  only  that  the 
burning  was  accidental,  but  also  that  the  damage  caused  by  the 
burning  did  not  arise  from  the  theft  of  the  truck,  and  that  the 
plaintiff  had  failed  to  discharge  such  onus ; and  therefore  he  dis- 
missed the  action.  From  this  judgment  the  plaintiff  appeals. 
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As  to  the  first  ground  of  defence,  the  defendant’s  counsel 
admits  that  the  plaintiff  by  his  written  application  asked  for  insur- 
ance against  ^^fire.”  As  above  stated,  the  policy  sent  to  the  plain- 
tiff insured  against  accidental  fire. 

Statutory  condition  No.  4 of  the  Insurance  Act,  being  R.S.O. 
1927,  ch.  222,  is  as  follows: — 

After  a written  application  for  insurance,  it  shall  be  deemed 
that  any  policy  sent  to  the  insured  is  intended  to  be  in  accordance 
with  the  terms  of  the  application,  unless  the  insurer  points  out 
by  registered  letter  addressed  to  the  insured  the  particulars  where- 
in it  differs  from  the  application,  in  wdiich  case  the  insurer  may, 
within  one  week  from  receipt  of  the  notification,  reject  the  policy.” 

There  is  no  evidence  that  the  defendant  company  addressed 
such  a letter  to  the  plaintiff,  and  therefore  the  policy  is  to  be 
deemed  as  insuring  the  plaintiff  against  loss  by  any  fire,  and 
not  merely  against  fire  of  an  accidental  nature. 

The  defendant’s  counsel  pointed  out  that  the  plaintiff,  in  para. 
3 of  his  statement  of  claim,  sued  for  loss  caused  by  accidental  fire, 
and  therefore  was  bound  to  prove  that  the  fire  was  accidental.  A 
fire  is  not  the  less  a fire  because  it  is  accidental.  Even  if  there 
was  any  force  in  the  point,  it  is  to  be  observed  that  in  para.  2 the 
plaintiff  describes  the  cause  of  action  as  loss  by  fire. 

The  truck  was  destroyed  by  fire,  and  the  defendant  company 
is  liable,  unless  relieved  from  liability  by  the  qualification  that  it 
shall  not  be  liable  for  loss  or  damage  arising  from  theft. 

The  facts  respecting  the  theft  feature  of  the  case  are  as  fol- 
lows : — 


In  the  evening  of  Wednesday  the  17th  September,  1929,  the 
plaintiff  left  his  truck,  loaded  with  fruit,  on  the  market-square  of 
the  city  of  Kitchener.  During  the  night  some  one  removed  it,  and 
on  the  following  Saturday  it  was  found  on  a side-road  some  miles 
distant  from  Kitchener,  practically  destroyed  by  fire.  The  plain- 
tiff, having  been  informed  of  its  whereabouts,  proceeded  to  where 
it  was  and  identified  it  as  his.  Accessories  of  the  truck,  worth,  he 
says,  about  $200,  were  there,  and  he  desired  to  remove  them,  but 
the  company’s  adjuster  of  the  loss,  who  was  present,  forbade  him 
touching  them,  and  he  conformed  to  the  adjuster’s  direction. 
Later  these  accessories  were  removed  by  unknown  persons.  Mr. 
Hughes,  for  the  defendant  company,  consented  that,  if  the  Court 
held  the  company  liable  for  the  insurance  on  the  truck,  it  should 
also  be  held  liable  for  the  loss  of  the  accessories. 

In  his  argument  Mr.  Hughes  supported  the  view  of  the  learned 
trial  Judge  that,  before  being  entitled  to  recover,  the  plaintiff  must 
prove  that  the  loss  or  damage  did  not  arise  from  theft  of  the 
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truck.  The  language  of  the  conipanyN  agreement  is  as  follows: — 

Section  D.  ^‘The  insurer  agrees  to  indemnify  the  insured 
against  direct  loss  or  damage  to  tJie  automobile,  including  its 
equipment,  caused  by  (a)  accidental  tire/’  e*tc. 

^^The  insurer  shall  not  in  any  event  be  liable  under  section 
D.  . . . for  loss  or  damage  arising  from  theft  of  the  auto- 

mobile/’ etc. 

The  rules  for  determining  where  the  burden  of  proof  lies  in 
actions  upon  policies  of  insurance  containing  exceptions  from  lia- 
bility are  discussed  by  Bailhache,  J.,  in  Miuiro  Brice  (&  Co.  v. 
War  Risks  Association,  [1918]  2 K.B.  78.  In  Munro  Brice  <£• 
Co.  v.  Marten,  [1920]  3 K.B.  91,  his  judgment  was  overruled  on 
an  inference  of  fact,  but  the  Court  expressed  no  dissent  from  his 
views  as  to  the  question  of  onus.  That  case  was  an  action  upon 
a policy  of  marine  insurance  against  perils  of  the  sea  ^^arranted 
free  from  capture,  seizure,  and  detention,  and  the  consequences 
thereof,  or  any  attempt  thereat  (piracy  excepted),  and  also  from 
all  consequences  of  hostilities  or  warlike  operations  whether  before 
or  after  declaration  of  w^ar,”  and  the  question  was  whether  the 
assured  was  obliged  to  shew  that  the  sea  peril  was  not  induced 
by  a cause  except  by  the  free  of  capture  and  seizure  clause. 

AVith  reference  to  an  action  on  such  a policy,  Bailhache,  J., 
says  (p.  88)  : — 

“This  review  of  the  authorities  confirms  me  in  my  view  that, 
as  the  law  now  stands,  when  in  an  action  upon  a policy  of  marine 
insurance  the  assured  has  proved  that  his  ship  was  sunk  at  sea,  he 
has  made  out  a primd  facie  case  against  his  underwriters  on  that 
polic}",  and  that  it  is  for  them  to  set  up  the  free  of  capture  and 
seizure  exception  and  to  bring  themselves  wdthin  it  if  they  can 
. . . . AA^hen  the  promise  is  qualified  by  exceptions  the  question 
(is)  . . . whether  the  exception  is  as  wide  as  the  promise,  and 

thus  qualifies  the  whole  of  the  promise,  or  whether  it  merely  ex- 
cludes from  the  operation  of  the  promise  particular  classes  of  cases 
which  but  for  the  exception  would  fall  within  it,  leaving  some  part 
of  the  general  scope  of  the  promise  unqualified.  If  so,  it  is  suffi- 
cient for  the  plaintiff  to  bring  himself  primd  facie  within  the 
terms  of  the  promise,  leaving  it  to  the  defendants  to  prove  that, 
although  primd  facie  within  its  terms,  the  plaintiff’s  case  is  in 
fact  within  the  excluded  exceptional  class.” 

Adopting  as  I do  this  view  of  the  law,  I am  of  opinion  that 
in  the  present  case  the  defendant  company’s  agreement  of  in- 
demnity is  a promise  with  an  exception,  and  the  plaintiff,  having 
shewm  that  his  loss  resulted  from  fire,  has  established  a primd 
facie  case,  and  the  onus  was  on  the  defendant  company  to  shew. 
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if  it  could,  that  the  cause  of  the  loss  was  within  the  exception,  but 
this  the  company  has  not  done,  and  the  plaintiff  is  entitled  to 
judgment. 

The  missing  accessories  when  new  were  worth  about  $125. 
I think  $100  would  be  a reasonable  allowance  for  their  loss.  The 
truck  was  worth,  at  the  time  of  destruction,  at  least  $1,800,  and 
the  plaintiff  should  be  allowed  judgment  for  $1,500  loss  of 
truck,  $100  for  loss  of  accessories,  and  costs  here  and  below. 

Magee,  Middletox,  and  Grant,  JJ.A.,  agreed  with  the  Chief 
Justice. 

Hodgins,  J.A.  : — In  this  case  the  facts  we  have  to  deal  with 
are  simple.  The  plaintiff’s  truck,  loaded  with  fruit,  disappeared 
during  the  night  from  the  market-place  in  Kitchener,  where  he 
had  left  it,  and  it  was  found  next  day  practically  destroyed  by 
fire  on  a side-road  off  the  highway  and  outside  Kitchener.  ^ 

The  insurance  policy  produced  by  the  plaintiff  covers  the  truck 
in  question  and  insures  it  against  fire  in  the  following  words : — 
“Section  I).  The  insurer  agrees  to  indemnify  the  insured 
against  direct  loss  or  damage  to  the  automobile,  including  its 
equipment,  caused  by  (a)  accidental  fire  or  lightning. 

“The  insurer  shall  not  in  anv  event  be  liable  under  section 
D:—  . . . . 

“3.  For  loss  or  damage  arising  from  theft  of  the  automobile 
or  any  of  its  parts.” 

Item  9 in  the  application  reads  in  this  way: — 

“Item  9. — This  application  is  made  for  insurance  against  one 
or  more  of  the  perils  mentioned  in  sections  A,  B,  C,  D,  E of  this 
item,  but  for  insurance  under  that  section  or  those  sections  for 
which  a premium  is  specified  and  charged  and  no  other  and  upon 
the  terms  and  conditions  of  the  insurer’s  contract  of  insurance 
and  for  the  following  specified  limits  and  amounts.” 

Section  D referred  to  in  the  application  reads  thus : — 
“Section  D.  Fire  and  transportation,  amount  of  insurance, 
$1,500.  Kate  .65  (premium)  $10.40.” 

It  is  argued  that  the  terms  of  sec.  D in  the  policy  as  quoted 
above  govern,  and  that,  if  so,  the  liability  of  the  defendant  is 
cut  down  so  as  to  cover  only  losses  caused  by  accidental  fires  other 
than  those  which  arise  “from  theft  of  the  automobile.” 

Whether  or  not  such  a construction  is  possible,  a question  Avhich 
I shall  discuss  later,  attention  must  be  paid  to  the  statutory  con- 
ditions endorsed  on  the  policy  under  the  Insurance  Act,  R.S.O. 
1927,  ch.  222,  sec.  175. 
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One  of  these  conditions  is  No.  4,  whicdi  reads  as  follows: — 

^'4.  After  a written  application  for  insui*ance,  it  shall  he 
deemed  that  any  policy  sent  to  the  insured  is  intended  to  be  in 
accordance  with  the  terms  of  the  ap])licatron,  unless  the  insurer 
points  out  by  registered  letter  addressed  to  the  insured  the  par- 
ticulars wherein  it  dilfers  from  the  application,  in  which  case 
the  insured  may,  within  one  week  from  the  recei])t  of  the  noti- 
fication, reject  the  policy.” 

It  is  admitted  that  no  notice  suggesting  any  difference  pursu- 
ant to  that  condition  was  sent. 

The  application  asks  for  insurance  against  the  perils  ‘hnen 
tioiied  in  section  D,”  namely  ^^fire  and  transportation,”  which 
insurance  “is  to  be  upon  the  terms  and  conditions  of  the  insurer's 
contract  of  insurance.”  The  policy,  it  is  argued  for  the  defend- 
ant, limits  the  defendant’s  liability  to  “accidental”  fire,  and  to 
loss  or  damage  thereby,  provided  it  is  not  a loss  “arising  from 
theft  of  the  automobile.” 

The  limitation,  if  that  is  the  effect  of  the  language  used,  can- 
not, in  the  face  of  the  statutory  condition,  prevail  over  the  wider 
expressions  in  the  application.  But  the  policy  does  not,  I think, 
bear  any  such  interpretation.  An  “accidental”  lire  is  one  caused 
by  fire,  unless  the  fire  itself  were  caused  or  procured  by  the  wilful 
act  of  the  insured  himself  or  some  one  acting  with  his  privity  and 
consent:  Midland  Insurance  Co.  v.  Smith  (1881),  6 Q.B.D.  561, 
and  per  Scrutton,  L.J.,  in  W eld-Blundell  v.  Stephens,  [1919]  1 
K.B,  520,  544;  while  the  loss  referred  to  in  (3)  is  one  “arising 
from  theft,”  and  there  is  here  no  evidence  that  there  was  a theft, 
or  that,  if  there  was  such  evidence,  the  loss  by  fire  arose  from  it 
any  more  than  from  the  intervention  of  some  party  other  than  the 
supposed  thief  or  from  a cause  peculiar  to  the  truck  itself. 

The  law  is  quite  clear  that,  where  liability  is  limited  by  an  ex- 
ception, the  person  endeavouring  to  escape  by  virtue  of  the  excep- 
tion must  prove  that  the  facts  bring  him  clearly  within  it : Munro 
v.  War  Risks  Association,  [1918]  2 K.B.  78;  Arnould  on  Marine 
Insurance,  10th  ed.,  vol.  2,  p.  1044.  This  evidence  is  entirely 
absent  here. 

Consequently  on  all  the  grounds  urged,  I think  the  defendant 
fails  and  that  the  appeal  must  be  allowed  and  judgment  entered 
for  the  plaintiff  for  the  amount  of  his  damage  as  shewn  by  his 
proof  of  loss,  with  costs  throughout. 
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417,  followed.  Re  Arrow  River 
AND  Tributaries  Slide  and 
Boom  Co.  Ltd.,  575. 

Attorney  - General  of  Nova 
Scotia  V.  Gregory  (1886),  11 
App.  Cas.  289,  followed.  Re 
Bartram,  182. 

Barratt  v.  Kearns,  [1905]  1 
K.B.  504,  applied.  O’Connor  v. 
Waldron,  407. 

BasJcerville  and  City  of  Ot- 
tawa, Re  (1929),  unreported, 
distinguished.  Re  Kemp  and 
City  of  Toronto,  423. 

Beard  v.  London  General  Om- 
nibus Co.,  [1900]  2 Q.B.  590, 
followed.  Henderson  y.  Tud- 
HOPE,  238. 

Beaudry  v.  City  of  Montreal 
(1858),  11  Moore  P.C.  399,  fol- 
lowed. Re  Stuart  & Sutterby, 
154. 

Benjamin  v.  Manistee  River 
Improvement  Co.  (1880),  42 
Mich.  628,  approved.  Re  Arrow 
River  and  Tributaries  Slide 
AND  Boom  Co.  Ltd.,  575. 

- BirTcett  v.  Canadian  Pacific  j 
Railway  Co.  (1930),  65  O.L.R.  I 


CASES— (d  Continued.) 

477,  distinguished.  Smythe  v. 
Campbell,  597. 

Blacker  v.  Lake  and  Elliott 
Ltd.  (1912),  106  L.T.R.  533, 
applied.  Brownlee  v.  Hand 
Fire^vork  Co.  Ltd.,  646. 

Brantford,  City  of  v.  Imperial 
Bank  of  Canada  (1929),  64 
O.L.R.  671,  affirmed.  City  of 
Brantford  v.  Imperial  Bank 
OF  Canada,  625. 

Brick  ell  v.  New  York  Central 
and  Hudson  River  Railroad  Co. 
(1890),  120  N.Y.  290,  approved. 
Gauley'  V.  Canadian  Pacific 
Raiiavay  Co.,  477. 

Brown  v.  Sheppard  (1856),  13 
U.C.R.  178,  followed.  Rex  v. 
Fontaine  and  Lacasse,  173. 

Bryant  Isard  & Co.,  Re,  Ex  p. 
Fair  (1922),  23  O.W.K.  113,  3 
C.B.R.  80,  distinguished.  Hag- 
GART  V.  Trusts  and  Guarantee 
Co.  Ltd.,  23. 

Bryant  Isard  & Co.,  Re,  Ex 
p.  Turner  (1925),  29  O.W.K. 
167,  7 C.B.R.  44,  distinguished. 
PIaggart  V.  Trusts  and  Guar- 
antee Co.  Ltd.,  23. 

Callot  V.  Nash  (L923),  39 
Times  L.R.  291,  specially  refer- 
red to.  Robert  Simpson  Co. 
Ltd.  V.  Ruggles,  186. 

Campbell  v.  Irwin  (1914),  32 
O.L.R.  48,  followed.  Re  Forbes 
AND  City  of  Toronto,  34. 

Canadian  Camera  and  Optical 
Co.,  Re  (1901),  2 O.L.R.  677, 
followed.  CoLLis  V.  Carew 
Lumber  Co.,  520. 

Canadian  Credit  Mens  Trust 
Association  v.  Hoffar  Ltd., 
[1929]  S.C.R.  187,  applied.  Re 
POMMIER,  416. 
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Canadian  Pacific  Raihvay  Co. 
V.  Fleming  (1893),  22  Can. 

S.C.E.  33,  distinguished.  Re 
Stuart  & Sutterby,  154.  Fol- 
lowed. Re  Bartram,  182. 

Carr  v.  Smith  (1924),  26 
O.W.X.  349,  followed.  Wolver- 
ine Steamship  Co.  y.  Cana- 
dian Dredging  Co.  Ltd.,  641. 

C.C.  Motor  Sales  Ltd.  v. 
Chan,  [1926]  S.C.R.  485,  re- 
ferred to.  Harris  y.  Tong, 
133. 

Cedar  Rapids  Manufacturing 
and  Power  Co.  v.  Lacoste,  [1914] 
A.C.  569,  followed.  Re  Forbes 
AND  City  of  Toronto,  34.  Spec- 
ially referred  to.  Re  Canada 
Steamships  Lines  Ltd.  and 
Toronto  Terminals  Railw^ay 
Co.,  494. 

Clark,  In  re,  Ex  p.  Beardmore, 
[1894]  2 Q.B.  393,  distinguish- 
ed. Re  Herman,  43. 

Clark  Y.  DocLsteader  (1905), 
36  Can.  S.C.R.  622,  followed. 
Re  Dupont  and  Cole,  526. 

Cohourg  Town  Trust,  In  re 
Commissioners  of  (1875),  22  Gr. 
377,  followed.  Re  Hamilton 
Harbour  Comaiissioners,  149. 

Coggs  Y.  Bernard  (1703),  2 
Ld.  Raym.  909,  3 Ld.  Raym. 
163,  followed.  Riverdale  Gar- 
age Ltd.  V.  Barrett  Brothers, 
616. 

Cole  and  Knowles,  Re  (1927), 
60  O.L.R.  638,  referred  to.  Re 
Dupont  and  Cole,  526. 

Colquhoun,  In  re  (1854),  5 
DeG.  M.  & G.  35,  specially  re- 
ferred to.  DucmiAN  Y.  Oak- 
land Dairy  Co.  Ltd.,  553. 

Con-mee  v.  Securities  Holding 


CASES — { ( Continued. ) 

Co.  (1907),  38  Can.  S.C.R.  601, 
applied.  Haggart  v.  Trusts 
AND  Guarantee  Co.  Ltd.,  23. 

Copartnership  Farms  v.  Har- 
vey-Smith,  [1918]  2 K.B.  405, 
explained.  O^Connor  v.  Wal- 
dron, 407. 

Cottee  V.  Richardson  (1851), 
7 Ex.  143,  referred  to.  Olivier 
Y.  Sollow^ay  Mills  & Co.  Ltd., 
356 

Davey  v.  Cihson  (1929),  64 
O.L.R.  627,  affirmed.  Davey 
Y.  Gibson,  379. 

Dawkins  v.  Lord  Rokehy 
(1873),  L.R.  8 Q.B.  255,  follow- 
ed. O’Connor  v.  Waldron,  407. 

Dent  V.  Usher  (1929),  64 
O.L.R.  323,  affirmed.  Dent  v. 
Usher,  117. 

Dominion  Canners  Ltd.  v. 
Costanza,  [1923]  S.C.R.  46,  fol- 
lowed. Re  Stuart  & Sutterby, 
154. 

Dominion  Loose  Leaf  Co.  Ltd. 
Y.  Manuel  (1925),  57  O.L.R.  84, 
followed.  Duchman  v.  Oak- 
land D'airy  Co.  Ltd.,  553. 

Farmer  v.  Waterloo  and  City 
Railtvay  Co.,  [1895]  1 Ch.  527, 
distinguished.  Re  Kolodzi  and 
Detroit  and  Windsor  Subway 
Co.,  398. 

Fryer  v.  Ewart,  [1902]  A.C. 
187,  applied  and  followed.  Davey, 
Y.  Gibson,  379. 

Gardiner,  In  re  (1887),  20 
Q.B.D.  249,  considered.  Re 
Bartram,  1. 

Gauley  v.  Canadian  Pacific 
Railway  Co.  (1929),  64  O.L.R. 
527,  reversed.  Gauley  y.  Cana- 
dian Pacific  Railw^ay  Co.,  477. 

Gauley  v.  Canadian  Pacific 
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CASES — {Continued.) 
Railway  Co.  (1930),  65  O.L.E. 
477,  distinguished.  Smythe  v. 
Campbell,  597. 

Gihlin  v.  McMullen  (1868), 
L.E.  2 P.C.  317,  followed.  Tober 
V.  Lampmae",  236.  Distinguished. 
Eiverdale  Garage  Ltd.  v.  Bar- 
rett Brothers,  616. 

Gihson  and  City  of  Toronto, 
Re  (1913),  28  O.L.E.  20,  follow- 
ed. Ee  Forbes  and  City  oe 
Toronto,  34. 

Gort  V.  Rowney  (1886),  17 
Q.B.D.  625,  followed.  Duch- 
MAN  V.  Oakland  Dairy  Co. 
Ltd.,  553. 

Grand  Trunk  Railway  Co.  v. 
Attorney-General  for  Canada, 
[1907]  A.C.  65,  referred  to.  Ee 
POMMIER,  416. 

Grawharger  and  Moyer,  Re 
(1929),  64  O.L.E.  630,  affirmed. 
Ee  Grawbarger  and  Moyer, 
491. 

Grimshaw  v.  City  of  Toronto 
(1913),  28  O.L.E.  512,  referred 
to.  Ee  Forbes  and  City  oe 
Toronto,  34. 

Haack  v.  Martin,  [1927] 
S.C.E.  413,  followed.  Carson 
V.  Willitts,  456. 

Hall  Manufacturing  Co.  v. 
Bazleit  (18>85),  11  A.E.  749, 
referred  to.  Collis  v.  Carew 
Lumber  Co.,  520. 

Hamilton  Ideal  Manufacturing 
Co.  Ltd.,  Re  (1915),  34  O.L.E. 
66,  distinguished.  Ee  Toronto 
Finance  Corporation,  351. 

Hanley  v.  Hayes  (1924),  55 
O.L.E.  361,  applied  and  follow- 
ed. Sands  v.  Greer,  169. 

* Hoffar  Ltd.  v.  Canadian  Credit 
Mens  Trust  Association,  [1929] 


[vOL. 

CASES — {Continued. ) 

1 W.W.E.  557,  applied.  Ee  Poai- 
MIER,  416. 

Horsey  Estate  Co.  Ltd.  v. 

Steiger,  [1898]  2 Q.B.  259, 

[1899],  2 Q.B.  79,  applied  and 
followed.  Davey  v.  Gibson, 

379. 

Tndermanr  v.  Dames  (1866- 
7),  L.E.  1 C.P.  274,  2 C.P.  311, 

followed.  Eudlen  v.  Bridge- 

man,  224. 

Jacobs  V.  Bootlis  Distillery 
Co.  (1901),  50  W.E.  49,  85 
L.T.E.  262,  followed.  Bank  oe 
Toronto  v.  Stillman,  375. 

Jones  V.  James,  In  re  (1850), 
19  L.J.Q.B.  257,  applied.  Ee 
Independent  Electric  Ltd.  v. 
Goldeields  Drug  Store,  185. 

Jury  Gold  Mine  Development 
Co.  Ltd.,  Re  (1928),  63  O.L.E. 
109,  followed.  Ee  Toronto 
Finance  Corporation,  351. 

Kepp  V.  ^Yiggett  (1850),  10 
C.B.  35,  applied.  Mulvey  y. 
General  Accident  Assurance 
Co.  OE  Canada,  110. 

King,  Re  (1899),  18  P.E.  365, 
followed.  Ee  Davidson,  19. 

Lenius,  Re,  [1923]  2 D.L.E. 
1192,  referred  to.  Eei  David- 
son, 19. 

Lennox  and  Toronto  Board  of 
Education,  Re  (1926),  58  O.L.E. 
427,  followed.  Ee  Forbes  and 
City  of  Toronto,  34. 

Levy  and  Jacobs,  Re  (1927), 
61  O.L.E.  296,  followed.  Ee 
Stuart  and  Sutterby,  154. 

London  Loan  and  Savings  Co. 
of  Camvda  v.  Meagher,  [1930] 
S.C.E.  378,  followed.  Bowman 
V.  Denison,  613. 


LXV.] 

CASES — (Continued.) 

Lumbers  (James)  Co.  Ltd., 
Re  (1925),  58  O.L.R.  101,  fol- 
lowed. Re  Toronto  Finance 
Corporation^  351. 

McArtlmr  v.  Dominion  Curt- 
ridge  Co.,  [1905]  A.C.  72,  ap- 
plied. Alexander  v.  Canadian 
National  Railway  Co.,  162. 

McCh'egor  'v.  Curry  (lOll),  31 
O.L.R.  261,  followed.  Bayley  v. 
Trusts  and  Ouarantee  Co. 
Ltd.,  315. 

M dually  v.  Blackledge,  [1911] 
W.N.  102,  followed.  Re  Bar- 
tram,  182. 

Mackay  (John)  & Co.  v.  Tor- 
onto Transportation  Commission, 
[1920]  A.C.  208,  followed.  Don- 
ovan V.  City  of  Belleville, 
246. 

McKittrick  v.  Byers  (1925),  58 
O.L.R.  158,  applied  and  followed. 
Dority  V.  Ottawa  Roman  Ca- 
tholic Separate  Schools 
Trustees,  361. 

McLciughlin  v.  Long,  [1927] 
S.C.R.  303,  referred  to.  Dority 
V.  Ottawa  Roman  Catholic 
Separate  Schools  Trustees, 
361. 

McMillan  v.  Canadian  North- 
ern Railway  Co.,  [1923]  A.C. 
120,  distinguished.  Key  v.  Key, 
232. 

Maskell  v.  Horner,  [1915]  3 
K.B.  106,  follo^ved.  Pillsw^orth 
V.  Town  of  Cobourg,  541. 

Metropolitan  Railway  Co.  v. 
Fowler,  [1893]  A.C.  416,  fol- 
lowed. Re  Kolodzi  and  Detroit 
AND  Windsor  Subway  Co.,  398. 

Meyer  and  City  of  Toronto,  Re 
(1914),  30  O.L.R.  426,  explained  I 
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CASES — ( Continued. ) 
and  followed.  Re  Forbes  and 
City  of  Toronto,  34. 

Montague  v.  Benedict  (1825), 
3 B.  & 0.  631,  specially  referred 
to.  Robert  Simpson  Co.  Ltd.  v. 
Ruggles,  186. 

Montreal  City  v.  Montreal  Har- 
bour Commissioners,  [1926]  A.C. 
299,  followed.  Re  Arrow'  River 
and  Tributaries  Slide  and 
Booai  Co.  Ltd.,  575. 

Mtinro  Brice  cC  Co.  v.  Marten, 
[1920]  3 K.B.  94,  applied.  Luci- 
ani  V.  British  America  Assur- 
ance Co.,  687. 

Miinro  Brice  & Co.  v.  War 
Risks  Association,  [1918]  2 K.B. 
78,  applied.  Luciani  v.  British 
America  Assurance  Co.,  687. 

National  Sanitarium  Associa- 
tion V.  Town  of  Bracebridge 
(1930),  65  O.L.R.  395,  reversed. 
National  Sanitarium  Associa- 
tion V.  Tow'n  of  Bracebridge, 
623. 

Nouvelle  Banque  de  U Union 
V.  Ayton  (1891),  7 Times  L.R. 
377,  specially  referred  to.  Key  v. 
Key,  232. 

Olirer  and  Scott’s  Arbitration, 
In  re  (1889),  43  Ch.  D.  310,  dis- 
ting'uished.  Re  Fair  and  City 
OF  Toronto,  176. 

Osborne  v.  Amalgamated  So- 
ciety of  Railway  Servants,  [1909] 
1 Cb.  163,  referred  to.  Amalga- 
mated Builders  Council  v. 
Hfraian,  296. 

Ponton  V.  City  of  Winnipeg 
(1908),  41  Can.  S.C.R.  18,  spe- 
cially referred  to.  Donovan  v. 
1 City  of  Belleville,  246. 
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CASES — {Continued.) 

Popie  V.  Toivn  of  Dauphin 
(1921),  31  Man.  R.  125,  60 
D.L.R.  30,  followed.  Pills- 
WOKTH  V.  Towx  OF  COBOURG, 
511. 

Frit  tie  and  Toronto,  In  re 
(1892),  19  A.R.  503,  followed. 
Re  Forbes  and  City  of  Tor- 
onto, 34. 

Queddy  River  Driving  Boom 
Co.  V.  Davidson  (1883),  10  Can. 
S.C.R.  222,  distingnished.  Re 
Arrow  River  and  Tributaries 
Slide  and  Boom  Co.  Ltd.,  575. 

Rainy  Lake  and  River  Boom 
Corporation  v.  Rainy  River  Lum- 
ber Co.  (1912),  27  O.L.R..  131, 
explained  and  distinguished.  Re 
Arrow  River  and  Tributaries 
Slide  and  Boom  Co.  Ltd.,  575. 

Ramsay  v.  Steel  Co.  of  Canada 
Ltd.  (19219),  64  O.L.R.  327, 
affirmed.  Ramsay  v.  Steel  Co. 
OF  Canada,  250. 

Reference  as  to  the  Validity  of 
the  Combines  Investigation  Act, 
In  re,  [1929]  S.C.R.  409,  follow- 
ed. O^CoNNOR  V.  Waldron,  407. 

Regina  v.  Cooper  (1877),  2 
Q.B.D.  510,  followed.  Rex  v. 
Marshall,  279. 

Regina  v.  Giles  (1865),  34 
L.J.M.C.  50,  followed.  Rex  v. 
Marshall,  279. 

Rex  V.  Driscoll  (1924),  55 
O.L.R.  306,  distinguished.  Rex 
V.  Red  Line  Ltd.,  11. 

Rex  V.  Inhabitants  of  All 
Saints  Southampton  (1828),  7 
B.  & C.  785,  followed.  Re  Bank 
OF  Montreal  v.  Strachan,  41. 

Rex  V.  Sollo'way  and  Mills 
(1930),  65  O.L.R.  218,  affirmed. 


[voL. 

CASES — ( Continued. ) 

Rex  V.  SoLLOWAY  and  Mills, 
667. 

Ricketts  v.  Thos.  Tilling  Ltd., 
[1915]  1 K.B.  644,  dictum  in, 
at  p.  648,  followed.  Henderson 
V.  Tudhope,  238. 

Royal  Bank  of  Canada  v.  Hogg 
(1929),  64  O.L.R.  633,  followed. 
McWhirter  V.  Creber,  389. 

Regan  v.  Canadian  Pacific 
Raihvay  Co.  (1916),  37  O.L.R. 
543,  applied.  Alexander  v. 
Canadian  National  Railway 
Co.,  162. 

Salomon  v.  Salomon  cC  Co., 
[1897]  A.C.  22,  followed.  Lip- 
lERT  V.  Ford  Hotel  of  Toronto 
Ltd.,  340. 

Sani  Products  Ltd.  v.  Levine 
and  Bazos  (1929),  63  O.L.R. 
541,  followed.  Re  Stuart  & 
SUTTERBY,  154. 

Sawyer  v.  Pringle  (1891),  18 
A.R.  218,  referred  to.  Harris 

V.  Tong,  133. 

Schooley  and  Lake  Erie  and 
Northern  Railway  Co.,  Re 
(1915),  34  O.L.R.  328,  specially 
referred  to.  Re  Canada  Steam- 
ship Lines  Ltd.  and  Toronto 
Terminals  Railway  Co.,  494. 

Scott  V.  London  and  St.  Kath- 
erine Docks  Co.  (1865),  3 H.  & 
C.  596,  applied  and  followed. 
Capital  Building  Cleaners  v. 
Slater- Sherwood,  365. 

Serjeant  v.  Dale  (1877),  2 
Q.B.D.  558,  followed.  Re  Bank 
OF  Montreal  v.  Strachan,  41. 
Service  v.  Sundell,  [1929] 

W. N.  182,  241,  45  Times  L.R. 
56'9,  distinguished.  Gauley  w 
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CASES — {Continued.) 
Canadian  Pacific  Railway  Co., 
477. 

Sifton  V.  City  of  Toronto, 
[192‘9]  S.C.R.  484,  applied.  Rb 
Kemp  and  City  of  Tokonto, 
423. 

Singer,  Be  (1929),  not  re- 
ported, referred  to.  O’Connor 
V.  Waldron,  407. 

Singer,  Be  (1929),  37  O.W.N. 
3,  referred  to.  O’Connor  v. 
Waldron,  407. 

Smith  V,  Ontario  and  Minne- 
sota Power  Co.  Ltd.  (1918),  44 
O.L.R.  43,  referred  to.  Rb  Ar- 
row River  and  Tributaries 
Slide  and  Boom  Co.  Ltd.,  575. 

Smith  V.  City  of  Welland 
(1921),  50  O.L.R.  252,  approv- 
ed. Ralph  v.  Kirkpatrick, 
476. 

Solloway  Mills  & Co.  v.  Wil- 
liams (1930),  65  O.L.R.  243, 
approved.  Re  Rex  v.  Solloway 
AND  Mills,  677. 

Starr  v.  Chase,  [1924]  S.C.Rv 
495,  referred  to.  Amalgamated 
Builders  Council  v.  Herman, 
2'96. 

Stoher,  In  re.  Ex  p.  Mark 
Workman  Investment  Corpora- 
tion (1923),  4 C.B.R.  34,  re- 
ferred to.  Olivier  v.  Solloway 
Mills  & Co.  Ltd.,  356. 

Stock  V.  Meyers  & Cook 
(1919),  46  O.L.R.  420,  referred 
to.  Harris  v.  Tong,  133. 

Sto7ie,  Be  (1925),  57  O.L.R. 
640,  considered.  Re  Bartram,  1. 

Stuart  Sutterhy,  Be  (1930), 
65  O.L.R.  154,  followed.  Re 
Bartram,  182. 


CASES — ( C ontinued. ) 

Syers  v.  Metropolitan  Board 
of  Works  (1877),  36  L.T.R.  277, 
applied.  Re  Canada  Steamship 
Lines  Ltd.  and  Toronto  Term- 
inals Railway  Co.,  494. 

Taff  Vale  Bail  way  Co.  v. 
A^nalgamated  Society  of  Bailway 
Servants,  [1901]  A.C.  426,  re- 
ferred to.  Amalgamated  Build- 
ers Council  v.  Herman,  296. 

Terry  v.  Gould  (1924),  69 
Sol.  J.  212,  referred  to.  Duch- 
MAN  V.  Oakland  Dairy  Co. 
Ltd.,  553. 

Thompson  v.  Lacy  (1820),  3 
B.  & Aid.  283,  referred  to.  Q. 
R.  S.  Canadian  Corporation 
Ltd.  V.  Coleman,  462. 

Tolhurst,  Be  (1906),  12 

O.L.R.  45,  referred  to.  Re  Dav- 
idson, 19. 

Toronto,  City  of,  v.  The  King 
(1929),  64  O.L.R.  129,  reversed., 
City  of  Toronto  v.  The  King, 
320. 

Toronto  Harbour  Commis- 
sioners, Be  (1881),  28  Or.  195,. 
followedi.  Re  Hamilton  Har- 
bour Commissioners,  149. 

Toronto  Hockey  Club  Ltd.  v. 
A^'ena  Gardens  of  Toronto  Ltd., 
[1926]  4 D.L.R.  1,  followed., 
Carson  v.  APillitts,  456. 

Torrance  and  Province  of  On- 
tario, Be  (1922),  52  O.L.R,  325, 
followed.  Re  Forbes  and  City 
OF  Toronto,  34. 

Van  Camp  v.  Anderson 
(1928),  63  O.L.R.  257,  applied 
and  followed.  Sands  v.  Oreer, 
169. 

Vancini,  In  re  (1904),  34 
Can.  S.C.R.  621,  followed.  Re: 
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CASES — {Continued.) 

Rex  V.  SOLLOWAY  and  Mills, 
677. 

Walker  v,  Baird,  [1892]  A.C. 
491,  referred  to.  Re  Areow 
River  and  Tributaries  Slide 
AND  Boom  Co.  Ltd.,  575. 

Walpole  V.  Canadian  Northern 
Railway  Co.,  [1923]  AC.  113, 
distinguished.  Key  y.  Key,  232. 
Whiting  v.  Mills  (1849),  7 

U. C.R.  450,  distinguished.  Lip- 
pert  V.  Ford  Hotel  of  Toronto 
Ltd.,  340. 

^M^hitney  {B.C.),’’  The  Ship, 

V.  St.  Clair  Navigation  Co. 
(1907),  38  Can.  S.C.R.  303,  fol- 
lowed. Re  Arrow  River  and 
Tributaries  Slide  and  Boom 
Co.  Ltd.,  575. 

Williams  v.  Baltic  Insurance 
Association  of  London  Ltd., 
[1924]  2 K.B.  282,  applied. 

SCHOENFELD  V.  PiLOT  AUTOMO- 
BILE AND  Accident  Insurance 
Co.  Ltd.,  29. 

Wood  V.  Brown  (1907),  10 
O.W.R.  178,  approved.  Ralph 
V.  Kirkpatrick,  474. 

Wragg  Ltd.,  In  re,  [1897]  1 
Ch.  796,  specially  refOTed  to. 
Re  Dominion  Combing  Mills 
Ltd.,  65. 

CERTIORARI 

See  Criminal  Law,  11. 


COLLISION. 

See  Negligence,  5,  7-10. 


COMMISSIONER. 

See  Defamation. 


[vOL. 

COMMITTEE. 

See  Lunatic. 


COMPANY. 

1.  Bankruptcy  — Unpaid 
Claims  for  Wages — Ontario  Com- 
panies Act,  sec.  100 — “Cone  into 
Liquidation.’' 

Davey  V.  Gibson,  379. 

2.  Shareholders — Ordinary  and 
Pref  err  e d Sha  res — D ividen  ds — 
Provisions  of  Letters  Patent  In- 
corporat mg  C ompany — C onstruc- 
tion — Ratah  le  Eq  ualit y — C e rtifi- 
cates  for  Shares — Declaration  as 
to  Respective  Rights  of  both 
Classes — Estoppel. 

Ramsay  v.  Steel  Co.  of  Can- 
ada Ltd.,  250. 

3.  Windnng-up  — Petitions  for 
Order — Companies  Act,  R.S.O. 
1927,  ch.  218,  sec.  211f{c) — “J%ist 
and  Equitable” — Whether  Sub- 
stratum of  Com  pany  Gone  • — 
Deadlock  in  Management — Lack 
of  Confidence  — Undertaking  to 
Surrender  Charter — Discretion — 
Absence  of  Fraud  and  of  ultra 
V ires  T ransactio  ns. 

Re  Toronto  Finance  Cor- 
poration, 351. 

4.  Winding-up  — Shareholder 
— Whether  Properly  made  Con- 
tributory — Contract  — Consid- 
eration— Inquiry  as  to  Adequacy. 

Re  Dominion  Combing  Mills 
Ltd.,  65. 

See  Broker. 


COMPENSATION. 

See  Expropriation — Munici- 
pal Corporations,  4 — Trusts 
AND  Trustees,  1. 
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COMPETITION. 

See  Municipal  Corporations, 

1. 


CONDITIONAL  SALE. 

See  Sale  of  Goods,  2-. 


CONSENT  JUDGMENT 

See  Appeal,  1 — Doaver,  2. 


CONSTITUTIONAL  LAW. 

1.  Fines — Criminal  Code,  sec. 
1036,  Proviso  — Ultra  Vires  of 
Dominion  Parliament  ■ — British 
North  America  Act,  secs.  91  {27), 
109. 

City  of  Toronto  v.  The 
King,  320. 

2.  Trade  Unions  Act,  R.S.C. 
1 92 7,  ch . 202  — Ultra  V ires  — 
Action  hy  Registered  Trade  Un- 
ion for  Lit) el — Status  of  Plaintiff 
— Cancellation  hi/  Secretary  of 
State  of  Certificate  of  Registry — 
Attack  in  Action  to  which  Secre- 
tary not  Party  — Defamatory 
Statements  not  Relating  to  Busi- 
ness of  Plaintiff  — Conduct  of 
Officers — Secs.  2,  3,  4,  8 {2)  of 
Act — Criminal  Code,  secs.  /96, 
Jf97,  Jf98 — Statutory  Legal  Entity 
— Whether  Juridical  Person. 

Amalgamated  Builders 
Council  v.  Herman,  296. 

See  Assessment  and  Taxes,  2 
— Bankruptcy,  4 — Criminal 
Laav,  6 — Defamation  — Land- 
lord AND  Tenant,  1 — Timber 
— Trusts  and  Trustees,  1. 


CONTRACT. 

1.  Alleged  Agreement  hy 
Mother  to  Devise  Property  to 


CONTRACT — ( Continued. ) 
Daughter  — Action  hy  Daughter 
after  Mother  s Death  to  Enforce 
Contract  against  her  Estate  — 
Evidence- — Failure  of  Daughter 
to  Induce  Belief  in  her  Story — 
Absence  of  Corrohoration  — Evi- 
dence Act,  R.S.O.  1927,  ch.  107, 
sec.  11 — Alternative  Claim  for 
Improvements,  Services,  and 
Moneys  Expended. 

Holliday  v.  Turner,  206. 

2.  Undertaking  to  Bore  Wells 
for  Oil — Breach  — Reference  to 
Assess  Damages— Master  s Report 
— Appeal  from  Allowed — Order 
Setting  aside  Report  — Further 
Appeal — Damages  Assessed  on 
Wrong  Principle — True  Measure 
— Loss  of  Chance  of  Discovery  of 
Valuable  Oil — Reference  hack — 
Refusal  of  Plaintiff  to  Accept  on 
First  Appeal  — Whether  Court 
should  Allow  Change  of  Position. 

Carson  v.  Willitts,  456. 

See  Company,  4 — Foreign 
Laav — Husband  and  Wife,  2 — 
Innkeeper  — Municipal  Cor- 
porations, 1,  2,  4,  5 — Sale  of 
Goods — Trusts  and  Trustees,  2 
— Vendor  and  Purchaser. 


CONTRIBUTION. 

See  Broker. 


CONTRIBUTORY. 

See  Company,  4. 


CONTRIBUTORY 

NEGLIGENCE. 

See  Highway  — Negligence, 
1,  6,  11 — 'Ship. 
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[vOL. 


CONVERSION  OF  GOODS. 

See  Evidencei,  2. 


CONVICTION. 

See  Appeal^  2 — Criminal 
Law  — Municipal  Corpora- 
tions^ 1 — Police  Magistrate. 


CORPSE. 

See  Dead  Body. 


CORROBORATION. 

See  Contract,  1 — Criminal 
Law,  9 — Evidence,  1 — Negli- 
gence, 6. 


COSTS. 

1.  Depriving  Successful  Party 
of — Discretion  of  Trial  Judge — 
Appeal — Judicature  Act,  sec.  77 
(S). 

Henderson  v.  Laframboise, 
Robertson  v.  Laframboise,  610. 

2.  Taxation  — Jnterpretation 
of  Order  of  Appellate  Court — 
Joinder  of  Plaintiffs — Pule  60 
— General  Prindiples  of  Taxa- 
tion— Power  of  Court — ''Other- 
wise Order” — Apportionment  of 
Costs  Jjeft  to  Taxing  Officer. 

Duchman  V.  Oakland  Dairy 
Co.  Ltd.,  553. 

3.  Thii'd  Party  Proceedings — 
Discretion  of  Court — Appeal — 
Judicature  Act,  sec.  77  {!). 

Ralph  v.  Kirkpatbick,  474. 

See  Criminal  Law,  4 — Ex- 
propriation, 1 — Innkeeper — 
Negligence,  8. 


COURTS. 

See  Appeal  — Division 
Courts. 


CREDIT. 

See  Husband  and  Wife. 


CREDITORS. 

See  Bankruptcy  — Broker 
— Sale  of  Goods,  1. 


CRIMINAL  LAW. 

1.  Appeal  hy  Prisoners  from 
C onviction  — Duty  of  Croivn 
Counsel  — Alleged  Error  of 
Counsel  for  Prisoners  in  not 
Calling  ^Vitnesses  at  Trial  ■ — 
Duty  of  Court  to  Examine  Pro- 
ceedings— Nothing  to  Shetv  Mis- 
cari'iage  of  Justice — Criminal 
Code,  sec.  lOlJ^(b). 

Rex  V.  Fontaine  and  La- 
CASSE,  173. 

2.  Obtaining  Money  by  False 
Pretences — Intent  to  Defraud 
— Misrepresentations  — Adver- 
tising Lottery — Evidence — Con- 
viction — Appeal  — Criminal 
Code,  secs.  236 {a),  J^OJf,  Jf05. 

Rex  V.  Marshall,  279. 

3.  Procedure  — Appeal  from 
Conviction  for  Obstructing  Po- 
lice Officer,  contrary  to  Crim- 
inal Code,  sec.  168 {a) — Notice 
of  Appeal — Condition  Precedent 
— Secs.  7Jf9,  750 — Forum — Sit- 
tings at  which  Appeal  to  be 
Heard — Formal  Defects  in  No- 
tice— Whether  Service  upon  In- 
formant Necessary. 

Rex  V.  Klig,  8. 

4.  Search-warrant — Application 
for  Mandamus  to  Provincial 
Constable  Making  Seizure — Duty 
as  to  Articles  Seized  — Duty  of 
Magistrate  when  Articles  Brought 
before  him— Intervention  of  At- 
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CRIMINAL  LAW— (Cow.) 

torney-General  — Criminal  Code, 
secs.  629,  6S1  — Constables  Act, 
K.S.O.  1927,  ch.  125,  sec.  Si- 
Absence  of  Evidence  of  Demand 
and  Refusal — Dismissal  of  Appli- 
cation— Costs. 

Rex  V.  SoLLOWAY  and  Mills, 
667. 

5.  Searcli-vmrrant  — Issue  by 
Magistrate  in  Alberta  for  Exe- 
cution in  Ontario — Endorse- 
ment by  Ontario  MagiMrate — 
Seizure  of  Documents  under — 
Action  against  Magistrate  and 
Constables  Making  Seizure  ■ — 
Stay  of,  as  against  Constables- — 
Public  Authorities  Protection 
Act,  R.S.O.  1927,  ch.  120,  secs. 
8,  10 — Criminal  Code,  sec.  629 
— "‘Some  other  County  or  Ter- 
ritorial Division' — Execution  of 
Process  in  any  Part  of  Dominion. 

SoLLowAY  Mills  & Co.  Ltd. 
V.  Williams,  243. 

6.  Search -IV arrant  — Issue  by 
Magistrate  in  Alberta  for  Exe- 
cution by  Peace  Officer  in  On- 
tario— Endorsement  by  Magis- 
trate in  Ontario  — Validity  ■ — 
Criminal  Code,  sec.  629 — Con- 
stitutional Law — British  North 
America  Act,  sec.  91(27)  — 
Powers  of  Parliament  of  Can- 
ada. 

Re  Rex  v.  Solloway  and 
Mills,  677. 

7.  Search-warrant  — Motion 
to  Quash — Rule  1280  of  Crim- 
inal Procedhire  Rkiles  of  1908 
(Supreme  Court  of  Ontario)  — 
Notice  of  Motion — Time — Leave 
of  Judge — Application  for  Man- 


CRIMINAL  LAW— (C'o7^.) 
damus  to  Constable  to  Compel 
Delivery  to  Justice  of  Articles 
Seized  under  Warrant  — Status 
of  Applicants — Persons  Inter- 
ested in  Articles — Duty  of  Con- 
stable— hist  ructions  of  Attorney- 
Ceneral — Judicature  Act,  sec. 
SS  — Criminal  Code,  sec.  629, 
631. 

Rex  V.  Solloway  and  Mills, 

218. 

8.  Search-warrant  Issued  in 
Ontario  in  Aid  of  Prosecution 
in  another  Province — Justice  of 
the  Peace — J urisdiction — Crim- 
inal Code,  sec.  629 — Information 
011  which  Warrant  Issued^ — 
Form  of — Code,  sec.  630(2)  and 
Form  2 — Crounds  Stated  in  In- 
formation— Insufficiency. 

Rex  V.  Solloway  and  Mills, 
303. 

9.  Seduction  of  Cirl  under  18 
of  Previously  Chaste  Character 
— Criminal  Code,  secs.  211,  1002 
— Evidence  — Corroboration  of 
Testimony  of  Cirl. 

Rex  V.  Auger,  448. 

10.  Unlawful  Possession  of 

Opium  — Opium  and  Narcotic 
Drug  Act,  R.S.C.  1927,  ch.  Ill, 
secs.  5(d),  15  — Magistrate's 

Conviction  — Appeal  — Evi- 
dence— Onus. 

Rex  V.  Gun  Ying,  369. 

11.  Vagrancy  — Magistrate' s 
Conviction — Criminal  Code,  sec. 
238(f)  — Appeal  — Forum  — 
Code,  sec.  759(a) — Motion  for 
Discharge  of  Person  Convicted — 
Return  to  Writs  of  Habeas  Cor- 
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CRIMINAL  LAW— (L'on.) 
yus  and  Certiorari  in  Aid  ■ — 
Habeas  Corpus  Act,  sec.  6 — Duty 
of  Judge — Evidence  of  Disturb- 
ance in  City  Street — Sufficiency 
to  Sustain  Conviction. 

Eex  V.  Knowles,  6. 

See  Appeal,  2 — Municipal 
CORPOEATIONS,  1 POLICE  MAG- 

ISTRATE. 


CROWN. 

See  Bankruptcy,  1 — Ship — 
Trusts  and  Trustees,  1. 


CROWN  COUNSEL. 

See  Criminal  Law,  1. 


CUSTOMER. 

See  Broker. 


DAMAGES. 

See  Bankruptcy,  2 — Con- 
tract, 2 • — Innkeeper — Negli- 
gence, 9,  10 — ^^Ship. 


DEAD  BODY. 

Right  to  Dispose  of — Duty  of 
Executor — Claim  of  Widow  — 
Change  of  Religious  Faith  in 
Last  Illness  — Mental  Compe- 
tence— Evidence — Conflict — In- 
junction. 

Hunter  v.  Hunter,  586. 


DEADLOCK. 

See  Company,  3. 


DEFAMATION. 

Absolute  Privilege  — State- 
ments made  by  Comonissioner  in 
Course  of  Inquiry  and  Investiga- 
tion — Combines  Investigation 


[voL. 

DEFAMATION—  ( Con. ) 

Act,  R.S.C.  1927,  ch.  26  — In- 
quiries Act,  R.S.C.  1927,  ch.  99 — 
Frivolous  or  Vexatious  Action — 
Summary  Dismissal — Rule  121 
— Public  Policy  — Powers  of 
Commissioner — Exercise  of  Judi- 
cial Functions — Tribunal  Recog- 
nised by  Law  — Constitutional 
Law  — Validity  of  Dominion 
Statute. 

O’Connor  y.  Waldron,  407. 

See  Constitutional  Law,  2. 


DEVISE. 

See  Contract,  1. 


DISCHARGE. 

See  Bankruptcy",  5. 


DISCRETION. 

See  Company,  3 — Costs,  1,  3 
— Expropriation,  1 — Negli- 
gence, 4. 


DISTRICT  COURT  JUDGE. 

See  Illegitimate  Child  — 
Timber. 


DIVIDENDS. 

See  Company,  2. 


DIVISION  COURTS. 

1.  Jurisdiction  — Claim  upon 
Unaccepted  Bills  of  Exchange — 
Division  Courts  Act,  R.S.O. 
1927,  ch.  95,  sec.  55 — Ascertain- 
ment of  Amount  Claimed  by 
Signature  of  Drawer — Necessity 
for  Extrinsic  Evidence — Proof  of 
Fact  of  Presentment  and  Notice 
of  Dishonour — Bills  of  Exchange 
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DIVISION  COURTS— (Con.) 

Act,  E.S.C.  1927,  ch.  16,  secs. 
96,  130,  166 — Acquiescence. 

Ee  Bank  of  Montreal  v. 
Steachan,  41. 

2.  Territorial  Jurisdiction  — 
Notice  Disputing  Jurisdiction — 
Payment  into  Court  with  Notice 

— Whether  Waiver  of  Objection 

— Division  Courts  Act,  R.S.O. 
1927,  ch.  95,  sec.  70 — Prohibi- 
tion — Transfer  of  Action  to 
I^roper  Court. 

Ee  Independent  Electric 
Ltd.  V.  Goldfields  Drug  Store^ 
185. 

DOWER. 

1.  Application  to  Dispense  with 
Signature  of  Wife  to  Bar  Dower 
in  Land  of  Husband  — Dower 
Act,  sec.  13 — Wife  Living  apart 
under  Terms  of  Separation 
Agreement  — ‘'Such  Circum- 
stances as  Disentitle  her  to  Ali- 
mony’'  — Refusal  of  Order  • — 
Right  of  Appeal — Persona  De- 
signata. 

Ee  Davidson,  19. 

2.  Land  Held  in  Joint  Ten- 
ancy by  Husband  and  Wife  • — 
Consent  Judgment  in  Action  for 
Alimony — Wife  Barred  of  Dower 
in  After-acquired  Land  — Con- 
veyance by  Wife  to  Husband — 
Release  of  all  Claims. 

Luboyich  y.  Cuckoyicpi  and 
Samesia,  451. 

See  Vendor  and  Purchaser, 

2.  

ELECTIONS. 

See  Municipal  Corporations, 


ESTOPPEL. 

See  Company,  2 — Landlord 
AND  Tenant,  2 — Negligence,  8. 


EVIDENCE. 

1.  Action  against  Executors  of 
Deceased  Person — Corroboration 
— Evidence  Act,  R.S.O.  1927,  ch. 
107,  sec.  11  — Circumstances 
Affording  Corroboration  — Evi- 
dence Meetmg  Defence  Set  up  by 
Defendants. 

Bayley  V.  Trusts  and  Guar- 
antee Co.  Ltd.,  315. 

2.  Conversion  of  Goods — Lar- 
ceny— Evidence — Alere  Scintilla 
not  Sufficient — Reversal  of  Find- 
ing of  Trial  Judge. 

Tober  V.  Lampman,  236. 

See  Contract,  1 — Criminal 
Law,  2,  9,  10,  11  — Division 
Courts,  1 — Expropriation  — 
Negligence,  6. 


EXECUTION. 

See  Insurance,  2. 


EXECUTORS  AND 
ADMINISTRATORS. 

See  Dead  Body — Evidence,  1 
— Judgment,  1. 


EXPROPRIATION. 

1.  Lands  Taken  for  Railway 
Purposes  and  Harbour  Develop- 
ment— Compensation  — Arbitra- 
tion and  Award — Railway  Act  of 
Canada,  R.S.C.  1927,  ch.  170, 
secs.  220,  221,  223 — Benefits  and 
Advantages  — Use  of  Slips  in 
Navigable  Waters  — Leasehold 
Property — Compensation  in  Re- 
spect of  Chance  of  Obtaining 
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EXPROPRIATION—  ( Con. ) 
Beneival  of  Lease — Interest  and 
Costs — Discretion  of  Arbitrator 
— Comparison  of  Site  for  Steam- 
ship Terminal  Taken  ivitli  New 
Site  Obtained  from  Harbour 
Commission — '‘Special  Value'' — 
“Special  Adaptability" — Amount 
of  Award  — Appeal  and  Cross- 
appeal. 

Ee  iCanada  Steamship  Lines 
Ltd.  and  Toronto  Terminals 
Railway  Co.^  494. 

2.  Powers  of  Tunnel  Company 

Incorporated  by  17  Geo.  V.  ch. 
83  {Dom.) — Secs.  12(a),  15(a), 
21 — Railway  Act,  9 10  Geo.  V. 

ch.  68,  sec.  2(15)  (Dom.) — Tak- 
ing of  Parallelopipedon  beneath 
Surface — Compensation — Aivard 
— Appeal — Ground  not  Taken  in 
Notice — Rule  191(2). 

Re  Kolodzi  and  Detroit  and 
Windsor  Subway  Co.,  398. 

3.  Strip  of  Land  Taken  by 
Municipality  for  Widening 
Street — Compensation  — Award 
— Value  of  Land — Evidence  — 
Advantage  to  Land  not  Taken — 
Municipal  Act,  sec.  325(1)  — 
Sales  of  Property  in  N eighbour- 
hood — Offer  for  Block  of  which 
Strip  Taken  Formed  Part. 

Re  Roman  Catholic  Epis- 
copal Corporation  of  London 
and  Town  of  Sandwich,  514. 

See  Municipal  Corporations, 

4. 


EXTRINSIC  EVIDENCE. 

See  Division  Courts,  1. 


[voL. 

FALSE  PRETENCES. 

See  Criminal  Law,  2. 


FINES. 

See  Constitutional  Law,  1. 

FIRE. 

See  Insurance,  1. 


FIREWORKS. 

See  Negligence,  3. 


FIXTURES. 

See  Sale  of  Goods,  2. 


FOREIGN  JUDGMENT. 

See  Judgment,  1. 


FOREIGN  LAW. 

Proof  of — Presumption — Onus 
— Negligence  m Foreign  Coun- 
try in  Operation  of  Motor-ve- 
hicle— Injury  to  Gratuitous  Pas- 
senger— Contract  or  Tort  — Ac- 
tion by  Father  against  Son — 
Volenti  non  Fit  Injuria. 

Key  V.  Key,  23i2. 


FORFEITURE. 

See  Vendor  and  Purchaser, 

1. 


FORUM. 

See  Appeal,  2 — Criminal 
Law,  3,  11. 


FRANCHISE  AGREEMENT. 

See  Municipal  Corporations, 

5. 


FRAUD  AND 
MISREPRESENTATION 

See  Arbitration  and  Award 
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FRAUD  AND  MISREPRE- 
SENTATION—( To //,. ) 

— Bankruptcy,  4 — Company,  3 
— ^Criminal  IjAw,  2. 


FRIVOLOUS  OR 
VEXATIOUS  ACTION. 

See  Defamation. 


GUARDIAN. 

See  Vendor  and  Purchaser, 

2. 


HABEAS  CORPUS. 

See  Criminal  Law,  11. 


HARBOUR 

COMMISSIONERS. 

See  Trusts  and  Trustees,  1. 


HARBOUR  MASTER. 

See  Ship. 


HIGHWAY. 

Nonrepair — Injury  to  Motorist 
— Cause  of  Injury — Negligence 
of  Municipality  — Contributory 
Negligence  of  Motorist — Appor- 
tionment of  Fault — Contributory 
Negligence  Act,  R.S.O.  1927,  ch. 
103,  sec.  3— Damages  — Failure 
to  Give  Notice  of  Injury  in  Due 
Time  — Evidence  — Absence  of 
Prejudice  — Whether  Reasonable 
Excuse  Shewn. 

Bissell  V.  Township  of 
Rochester,  310. 

See  Negligence. 


HOSPITALS. 

See  Municipal  Corporations, 


HOSPITALS  FOR  INSANE. 

See  Lunatic. 


HUSBAND  AND  WIFE. 

1.  Clothes  Supplied  to  Wife  on 
Credit  — Whether  Necessaries'' 
— Liability  of  Husband — Implic- 
ation of  Agency — Money  Given 
to  Wife  by  Husband  to  Buy 
Clothes  — Credit  Given  to  Wife 
alone  without  Knoivledge  of 
Husband. 

Robert  Simpson  Co.  Ltd.  v. 
Ruggles,  186. 

2.  Sale  of  Article  to  Wife  — 
Contract  — To  whom  Credit 
Given. 

Beatty  Bros.  Ltd.  v.  Mur- 
phy, 293. 

See  Bankruptcy,  6 — Dower 
— Negligence,  1. 


ILLEGITIMATE  CHILD. 

Inquiry  as  to  Parentage  — 
Children  of  Unmarried  Parents 
Act,  R.S.O.  1927,  ch.  188,  sec. 
l{a) — Amendment  by  19  Geo. 
V.  ch.  23,  sec.  10 — Jurisdiction 
of  District  Court  Judge — “Judge 
of  the  Court"  — “Judge  of  a 
Court" — Motion  for  Prohibition. 

Re  Grawbarger  and  Moyer, 
491. 


IMPROVEMENTS. 

See  Contract,  1 — Timber. 

INCOME  TAX. 

See  Assessment  and  Taxes, 

1. 


6. 


5. 


INDIGENT  PATIENT. 

See  Municipal  Corporations, 
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INFORMATION. 

See  Criminal  Law,  8. 


INJUNCTION. 

See  D^iad  Body. 


INNKEEPER. 

Contract  to  Receive  Guest  at 
Fixed  Rate — Breach  — Ejection 
of  Guest  from  Inn — Damages — 
Findings  of  Jury — Costs. 

Lippert  V.  Ford  Hotel  of 
Toronto  Ltd.,  340. 


INSURANCE. 

1.  Automobile  Insurance  — 
Destruction  of  Motor-vehicle  by 
Fire — Loss  by  Theft  not  Covered 
by  Policy — Evidence  — Onus  ■ — 
Statutory  Condition  J — Provi- 
sions of  Policy  — "'Accidental’' 
Fire- — Right  of  Insured  to  Re- 
cover for  Loss  of  Truck  and  Ac- 
cessories. 

Luciani  V.  British  America 
Assurance  Co.,  687. 

2.  Automobile  Insurance  — 
Judgment  Recovered  against 
Driver  of  Motor-vehicle  for  In- 
jury to  Person  and  Property — 
Execution  Returned  Unsatisfied 
■ — Action  against  Insurer  for 
Amount  of  Judgment — Ontario 
Insurance  Act,  sec.  85 — "Person 
Insured” — Driver  of  Vehicle  In- 
cluded by  Terms  of  Policy  • — 
"Other  Person” — Notification  by 
Owner  to  Insurer — Adding  Own- 
er as  Party  to  Action — Condition 
of  Policy — Use  of  Car  for  Pur- 
poses other  than  Pleasure  ■ — 


I VOL. 

IN  SUR  AN  CE — {Con  tinue  d. ) 
"Principally”  — Occasional  Use 
for  Commercial  Purposes. 

SCHOENFELD  V.  PiLOT  AUTO- 
MOBILE AND  Accident  Insur- 
ance Co.  Ltd.,  29. 


INTEREST. 

Mortgage — Interest  Act,  secs. 

6,  9. 

Bowman  v.  Denison,  613. 

See  Expropriation,  1 — Muni- 
cipal Corporations,  4. 


INTERNATIONAL 

BOUNDARY. 

See  Timber. 


INVITATION. 

See  Negligence,  11. 


JOINDER  OF  PARTIES. 

See  Costs,  2. 


JOINT  TENANCY. 

See  Dower,  2. 


JUDGMENT. 

1.  Foreign  Judgment  against 
Foreign  Administrator  of  Estate 
of  Maher  of  Promissory  Note — 
A ction  in  Ontario  upon  Judg- 
ment Brought  against  Ontario 
Administrator — IV ant  of  Privity 
— Action  in  Personam  — Uncer- 
tainty of  Sum  Recovered — Ex- 
tent of  Assets  of  Estate. 

Bonn  v.  National  Trust  Co. 
Ltd.,  633. 

2.  Summary  Order  under  Rule 
57 — Action  on  Promissory  Note 
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JUDGMENT — ( Contin  ued. ) 

• — Ajjidavit  of  Meriis — Defence — 
Practice. 

Bank  of  Toronto  v.  Still- 
:man^  375. 

See  Appeal^  1 — Insurance^  2. 


JURISDICTION. 

See  Appeal^  1 — Arbitration 
AND  Award — Bankruptcy^  2,  3, 
5 — ^^Criminal  Law  — Division 
Courts — Illegitimate  Child — 
Municipal  Corporations,  4 — 
Timber. 


JURY. 

See  Innkeeper — Negligence^ 
1,  3,  4,  5,  6. 


LANDLORD  AND  TENANT. 

1.  Asignment  of  Lease — Effect 
of  — Exercise  of  Option  of  Re- 
newal — BanTcruptcy  of  Assignee 
— Guaranty — Liability  of  Guar- 
antors for  Rent — ConsL'uction  of 
Documents  — Subrogation  • — 
“Term’’ — Possession  of  Demised 
Premises  — Bankruptcy  Act, 
R.S.C.  1927,  ch.  11,  sec.  126— 
13  & Id  Geo.  V.  ch.  31,  sec.  31- 
Powers  of  Dominion  Parliament 
— Interference  with  Landlord’s 
Civil  Rights. 

Olivier  v.  Solloway  Mills 
& Co.  Ltd.,  356. 

2.  Lease  of  Hotel  Premises — 
Conditions  ■ — Alleged  Violation 
hy~  Tenants  — Failing  to  Keep 
Main  Building  Open  in  Winter — 
Absence  of  Complaint — Estoppel 

• — Construction  of  Clause  in 


LANDLORD  AND 
TENANT — ( Continued. ) 
Lease  — Guarantee-deposit  by 
Tenants — Return  of — “Inn.” 
Q.B.S.  Canadian  Corpor.';- 
TiON  Ltd.  V.  Coleman,  462. 


LARCENY. 

See  Evidence,  2. 

LEASE. 

See  Expropriation,  1 — Land- 
lord AND  Tenant. 


LIBEL. 

See  Constitutional  Law,  2 
— Defamation. 


LICENCE. 

See  Negligence,  10. 


LOAN. 

See  Bailment. 


LOCAL  IMPROVEMENTS 

See  Payment. 


LOTTERY. 

See  Criminal  Law,  2. 

LUNATIC. 

Confinement  in  Hospital  for 
the  Insane — Application  for  De- 
claration of  Lunacy  and  Appoint- 
ment of  Wife  as  Committee  ■ — 
Opposition  by  Public  Trustee — 
Hospitals  for  the  Insane  Act, 
secs.  36,  37,  d0-d3,  52— Amend- 
ing Act,  20  Geo.  V.  ch.  66,  secs. 
2,  3. 

Be  Pidlbr,  559. 


MAGISTRATE. 

See  Criminal  Law. 


48 — 65 — o.L.B. 
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MANDAMUS. 

See  Criminal  Law,  4,  7. 


MARRIED  WOMAN. 

See  Bankruptcy,  6 — Hus- 
band AND  Wife. 


MINES  AND  MINING. 

Records  of  Staking s — Cancel- 
lation— Evidence  — Reversal  of 
Decision  of  Mining  Court — Sub- 
stantial Compliance  with  Re- 
quirements of  Mining  Act  of  On- 
tario— Restoration  of  Records. 

Ee  Dupont  and  Cole,  526. 

See  Trusts  and  Trustees,  2. 


MISAPPROPRIATION. 

See  Bankruptcy,  1. 


MORTGAGE. 

See  Interest. 


MOTOR-VEHICLES. 

See  Foreign  Law  — Insur- 
ance, 2 — Negligence,  5-10. 


MUNICIPAL 

CORPORATIONS. 

1.  Contract  hetvjeen  City  Cor- 
poration and  Street  Railway 
Company — Prevention  of  Com- 
petition— By-law  of  City — Con- 
viction for  Breach  of  — Sight- 
seeing Bus  Carrying  Passengers 
— Exception  in  By-law — Wheth- 
er Competing  Company  luithin — 
Route  of  Vehicle. 

Eex  V.  Red  Line  Ltd.,  199. 

2.  Contract  for  Paving  Street 
— Resolution  of  City  Council 
Accepting  Tender — Necessity  for 
By-law  — Rescission  of  Resolu- 


[vol. 

MUNICIPAL 
CORPORATIONS—  ( Con. ) 
tion — Action  for  Breach  of  Al- 
leged Conti'act  — City  Corpora- 
tion not  Bound  — Resolution 
merely  Expressive  of  W illingness 
to  Enter  into  Contract. 

Donovan  v.  City  of  Belle- 
ville, 246. 

3.  Election  of  Reeve — Disqua- 
lification— Taxes  on  Land  Over- 
due and  Unpaid  — Taxes  As- 
sumed  by  Purchaser  from  Re- 
spondent — Assessment  of  Re- 
spondent— Assessment  and  Col- 
lector s Rolls — Personal  Liability 
of  Respondent  for  Taxes — “Per- 
son whose  Taxes  are  Unpaid'' — 
Alunicipal  Act,  sec.  5S{1)  (r). 

Eex  ex  rel.  Brigham  v. 
Smuck,  213. 

4.  Expropriation  of  Land  — 
Compensation  — Arbitration  and 
A ward — Water-lot  — Ascertain- 
ment of  Value  at  Tune  of  Pass- 
ing of  Expropriating  By-law — 
Value  to  the  Owner  — Present 
and  Future  Advantages — Pi'esent 
Value  of — Potentialities — Inter- 
est— Jurisdiction  of  Arbitrator — 
By-law  Restricting  Use  of  Prop- 
erty— Possibility  of  Rescission- 
Allowance  for  Compulsory  Tak- 
ing— Special  Use  of  Property — 
Earnings  from. 

Re  Forbes  and  City  of  Tor- 
onto, 34. 

5.  Franchise  Agreement  be-  ' 
tiveen  Town  Corporation  and 
Dominion  Railway  Company — 
Termination  by  Effluxion  of 
Time  — Construction  of  Munici- 
pal By-law  and.  Agreement — On- 
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MUNICIPAL 
CORPORATIONS—  ( Co  n. ) 

tario  Railway  Act,  19 IS,  secs. 
24s,  259 — Application  of — Effect 
of  Agreement  between  another 
Railivay  Company  and  a City 
Corporation  — 14  & 15  Geo.  V. 
ch.  119  {Out.) 

Town  of  Merritton  v.  Nia- 
gara St.  Catharines  and  Tor- 
onto Eailway  Co.,  563. 

6.  Liability  of  Town  Corpora- 
tion for  Maintena7ice  and  Treat- 
ment of  Indigent  Patient  in 
Hospital  — Town  not  Separated 
from  Unorganised  District — Im- 
plied Repeal  of  Statutory  Provi- 
sion. 

National  Sanitarium  Asso- 
ciation V.  Town  of  Brace- 
bridge,  395,  623. 

See  Highway. 


MUNICIPAL  ELECTIONS. 

See  Municipal  Corporations, 

3. 


NARCOTIC  DRUGS. 

See  Criminal  Law,  10. 


NECESSARIES. 

See  Husband  and  AVife,  1. 


NEGLIGENCE. 

1.  Construction  by  Defendants 
of  Channel  through  Sidewalk — 
Injury  to  Married  IV Oman  by 
Stepping  into — Action  by  Injur- 
ed VVoman  and  Husband — Find- 
ings by  Jury  of  Negligence  and 
Contributory  Negligence  — Evi- 
dence to  Sustain' — Criticism  of 
Findings  — Apportionment  of 


NEGLIGENCE—  ( Con.) 

Damages  — Effect  of  Wife’s 
Negligence  upon  Husband’s 
Cause  of  Action. 

Dority  V.  Ottawa  Roman 
Catholic  Separate  Schools 
Trustees,  360. 

2.  Damage  to  Goods  in  Shop- 
window  — Entry  of  Water  and 
Acid  used  in  Cleaning  Face  of 
Building — Evidence  — Res  Ipsa 
Loquitur.  . 

Capital  Building  Cleaners 
V.  Slater- Sherwood,  364. 

3.  Injury  to  Person  Setting  off 
Firework  by  Explosion — Action 
against  Company  Supplying 
D angler ous  Article — Absence  of 
Privity  — Findings  of  Jury  ■ — 
Specific  Acts  of  Negligence  — 
Negativing  of  other  Negligence 
— Findings  Set  aside  and  Action 
DisTUissed. 

Brownlee  v.  Hand  Fire- 
work Co.  Ltd.,  646. 

4.  Railivay  — Injury  to  Pas- 
senger Falling  from  Train — Con- 
flicting Evidence — Indeterminate 
Finding  of  Jury — Responsibility 
for  Vestibule-door  being  Left 
Open — New  Trial  — Action  al- 
ready Tried  three  Times — Place 
of  Trial  Changed  — Defence  of 
Statutory  Time-limitation — Mo- 
tion for  Leave  to  Add — Discre- 
tion of  Judge  at  New  Trial. 

Alexander  v.  Canadian  Na- 
tional Railway  Co.,  162. 

5.  Railivay  ■ — Motor-vehicle 
Struck  by  Train  at  Level  High- 
way Crossing — Injury  to  Driver 
and  Passenger — Evidence— Find- 
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NEGLIGENCE—  ( Con. ) 
mgs  of  Jury  — Power  of  Trial 
Judge  to  Order  New  Trial — Rule 
505 — Appeal  to  Divisional  Court 
Reversal  of  Judgment — Rate  of 
Rpeed  at  Crossing — Railway  Act, 
R.8.C.  1927,  ch.  170,  secs.  309 
(c),  521(e) — Real  Cause  of  Col- 
lision— Recklessness  of  ALotorist 
and  Passenger — Duty  of  Passen- 
ger in  Position  of  Impending 
Danger  — Breach  of  Statutory 
Duty  not  Real  Cause  of  Disaster. 

Gauley  V.  Canadian  Pacific 
Railway  Co.,  Birkett  v.  Cana- 
dian Pacific  Railway  Co.,  477. 

6.  Motor-vehicle  upon  High- 
way— Excessive  Speed — Vehicle 
Going  into  Ditch  — Death  of 
Driver  — Injury  to  Passenger  — 
Action  against  Executrix  of 
Driver  — Findings  of  Jury  — 
Cause  of  Accident  — Whether 
Passenger  Volens  — Corrobora- 
tion of  Passenger  s Evidence  ■ — 
Evidence  Act,  R.S.O.  1927,  ch. 
107,  sec.  11  — Contributory 
Negligence  of  Passenger  — Fail- 
ure to  Remonstrate  in  Regard  to 
Speed. 

Smythe  V.  Campb:^l,  597. 

7.  Alotor-vehicles  upon  High- 
way— Collision — Cause  of — Evi- 
dence— Appeal  — Affirmance  by 
Majority  of  Appellate  Court  of 
Finding  of  Trial  Judge. 

Dent  v.  Usher,  117. 

8.  Motor-vehicles  upon  High- 
way— Collision — Fault  of  Driver 
of  Vehicle  Owned  by  Company — 
Whether  Company  Responsible — 
Statutory  Liability  Removed  by 
sec.  51  of  Highway  Traffic  Act 


[voL. 

NEGLIGENCE— (Con.) 

(19  Geo.  V.  ch.  68,  sec.  9)  — 
Liability  at  Common  Law  ■ — 
Driver  an  Employee  of  Company 
but  not  Authorised  by  Person  not 
Agent  of  Oivner  for  that  Purpose 
— Position  Taken  by  Counsel  at 
Trial  Changed  upon  Appeal — 
No  Estoppel — Costs. 

Henderson  v.  Tudhope,  Tcd- 
HOPE  V.  Henderson,  238. 

9.  Motor-vehicles  upon  High- 
IV ay — Collision  at  Intersection  of 
Streets — Right  of  Way  ■ — - High- 
way Traffic  Act,  R.S.O.  1927,  ch. 
251,  sec.  35(1)  ■ — Evidence  — 
Vieiv  of  Approaching  Vehicle — 
Speed — Drivers  Equally  at  Fault 
— Equal  Division  of  Aggregate 
Amount  of  Damages. 

Sands  v.  Greer,  169. 

10.  Motor-vehicles  upon  High- 
ivay — Collision  at  Intersection  of 
Streets  in  Town — Right  of  Way 
— Highway  Traffic  Act,  secs.  35, 
66 — Operator's  Licence  — Effect 
of  Driver  not  Having — Statutory 
Provision  as  to  Crossing 
''Through  Highway" — Effect  of 
— Findings  of  Trial  Judge — Evi- 
dence— Both  Drivers  at  Fault — 
Degrees  of  Blame  — Apportion- 
ment of  Damages. 

Downey  v.  Hyslop,  548. 

11.  Uiisafe  Premises — Injury 
to  Invitee  by  Falling  through 
Hole  in  Floor  — Extent  of  In- 
vitation— Ordinary  Care  on  Part 
of  Invitee — Contributory  Negli- 
gence— Findings  of  Trial  Judge 
— Appeal. 

Rudlen  V.  Bridobman,  224. 

See  Bailment— Foreign  Law 

— Highway — Ship. 
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NONREPAIR. 

See  Highway. 

NOTICE  DISPUTING 
JURISDICTION. 

See  Division  Courts,  2. 


NOTICE  OF  APPEAL. 

See  Criminal  Law,  3. 


NOTICE  OF  INJURY. 

See  Highway. 


NOTICE  OF  SALE. 

See  Sale  of  Goods,  1. 


OBSTRUCTING  POLICE 
OFFICER. 

See  Criminal  Law,  3. 


OPIUM. 

See  Criminal  Law,  10. 


PARENT  AND  CHILD. 

See  Contract,  1 — Foreign 
Law. 


PARLIAMENT. 

See  Constitutional  Law  — 
Criminal  Law,  6 — Landlord 
AND  Tenant,  1. 


PARTITION. 

See  Vendor  and  Purchaser, 

2. 


PARTNERSHIP. 

Dissolution  — Liability  of  Re- 
tiring Partner  upon  Promissory 
Note — Release  from  — Partner- 
ship Act,  secs.  6,  7,  18 {2),  (S) 

— Bankruptcy  of  Continuing 
Partner  — Course  of  Dealing  — 
Inference  of  Neiu  Contract — Ac- 
ceptance of  Continuing  Partner 


PARTNERSHIP— (Co^u) 
as  Sole  Debtor — Implication  of 
Agreement  — Onus  — Intention 
— Proving  Claim  in  Bankruptcy 
Proceedings. 

McWhirter  V.  C3{Eber,  389. 


PASSENGER. 

See  Foreign  Law  — Xegle- 
GENCE,  4,  5. 


PAYMENT. 

Whether  Voluntary  or  Alade 
under  Compulsion  — Local  Im- 
provement Rates — Protest  — Re- 
covery of  Money  Paid. 

PlLLSWORTH  V.  ToWN  OF 
COBOURG,  541. 


PAYMENT  INTO  COURT. 

See  Division  Courts,  2. 


PERSONA  DESIGNATA. 

See  Dower,  1. 


PLEDGE. 

See  Broker. 


POLICE  MAGISTRATE. 

Offences  against  Highway 
Traffic  Act,  R.S.O.  1927,  ch.  251, 
secs.  2 If,  50,  52 — Conviction  — 
Prior  Irregularities — Waiver  — 
Summons  not  Served  in  Time — 
Statutory  Time-limit  — hnposi- 
bility  of  Waiver. 

Ee  Ellerby,  167. 


POSSESSION. 

See  Sale  of  Goods,  3. 


POTENTIALITIES. 

See  Municipal  Corporations, 

4. 
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PRACTICE. 

See  Appeal  — Costs  — Divi- 
sion COUETS JUDOi^IENT. 


PREFERENCE. 

See  Bankruptcy,  4. 

PRESUMPTION. 

See  Foreign  Law. 

PRIVILEGE. 

See  Defamation. 

PROHIBITION. 

See  Division  Courts,  2 — Il- 
legitimate Child — Timber. 


PROMISSORY  NOTES. 

See  Partnership. 


PUBLIC  POLICY. 

See  Defamation. 


PUBLIC  TRUSTEE. 

See  Lunatic. 


RAILWAY. 

See  Expropriation,  1 — Muni- 
cipal Corporations,  5 — Neg- 
ligence, 4,  5. 


RECEIVING  ORDER. 

See  Bankruptcy,  2. 


RECORDS. 

See  Mines  and  Mining. 


REGISTRAR  IN 
BANKRUPTCY. 

See  Bankruptcy,  2,  3. 


RELEASE. 

See  Dower,  2. 


[vOL. 

RELIEF  FROM 
FORFEITURE. 

See  Vendor  and  Purchaser, 

1. 


RELIGIOUS  FAITH. 

See  Dead  Body. 


RENEWAL  OF  LEASE. 

See  Expropriation,  1. 


RES  IPSA  LOQUITUR. 

See  Negligence,  2. 


RES  JUDICATA. 

See  Trusts  and  Trustees,  1. 


RESOLUTION. 

See  Municipal  Corporations, 

2. 


RESCISSION. 

See  Municipal  Corporations, 
2,  4. 


RULES. 

(Pules  of  Practice  aud  Proce- 
dure of  the  Supreme  Court  of 
Ontario  in  Civil  Matters,  1928.) 

Buie  57:  Bank  of  Toronto  v. 
Stillman,  375. 

Buie  66 : Duchman  v.  Oak- 

land Dairy  Co.  Ltd.,  553. 

Buie  176:  Pe  Pair  and  City 
OF  Toronto,  176. 

Buie  491(2):  Pe  Kolodzi 

AND  Detroit  and  Windsor  Sub- 
way Co.,  398. 


(Bankruptcy  Pules.) 

Buie  4 : Pe  Stuart  & Sutter- 
BY,  154. 

Buie  31 : Pe  Bartram,  1. 

Buie  92:  Pe  Stuart  & Sut- 
TERBY,  154. 
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RULES — ( Con  finned. ) 

Rule  142:  He  Pommier,  415. 
Rule  168 : Pe  Bartram,  1. 

(Criminal  Procedure  Pules  of 
1908,  Supreme  Court  of  Ou- 
tario) . 

Rule  1280 : Pex  v.  Solloway 
AND  Mills,  218. 


SALE  OF  GOODS. 

1.  Bulh  Sales  Act,  R.S.O.  1927 , 
cJi.  167,  secs.  l{a),  3,  6,  8 — Ac- 
tion to  Set  aside  Sale — Whether 
Brought  in  Time  — Notice  to 
Plaintiff — Knowledge  of  Solicit- 
or— Action  Barred  — Status  of 
Plaintiff  as  Creditor — Absence  of 
Direct  Relationship  ■ — Claim 
Arising  out  of  Tort  not  Passed 
into  Judgment. 

Commercial  Motor  Bodies 
AND  Carriages  Ltd.  v.  Perth 
Ltd.,  383. 

2.  Conditional  Sale  of  Furnace 
— Installation  in  Dwelling  House 
— Validity  of  Claim  of  Seller  to 
Repossess — "‘For  the  Purpose  of 
Resale’'  ■ — “In  the  Ordinary 
Course  of  his  Business’ — Condi- 
tional Sales  Act,  secs.  2 (3),  (4)? 
S — “Building  Alaterial”  — Fu- 
tures. 

CoLLis  V.  Carew  Lumber  Co. 
Ltd.,  520. 

3.  Contract — Construction  ■ — 
W^hether  Conditional  Sale  Agree- 
ment— “Possession”  not  to  Pass 
until  Payment — Immediate  Pos- 
session Given  — Provision  for 
Vendor  Talcing  Possession  upon 
Default  — No  Provision  for  Re- 
selling— A^endor’s  Lien — Sale  of 
Goods  Act,  R.S.O.  1927,  ch.  163, 


SALE  OF  GOODS— (Con.) 

secs.  38 (1),  D>{3)  — Conditional 
Sales  Act,  R.S.O.  1927,  ch.  165, 
secs.  2,  7 — Whether  “Possession” 
to  he  Read  as  “Property.” 
Harris  v.  Tong,  133. 


SALE  OF  LAND. 

See  Vendor  and  Purchaser. 


SEARCH-WARRANT. 

See  Criminal  Law,  4-8. 


SEDUCTION. 

See  Criminal  Law,  9. 


SEPARATION 

AGREEMENT. 

See  Dower,  1. 


SHARES  AND 
SHAREHOLDERS. 

See  Broker — Company,  2,  4. 


SHIP. 

Arrest  of  — Mooring  in  Safe 
Berth  in  Ca^ial  — Change  of 
Berth  Effected  hy  Trespasser — 
Conditional  Permission  of  Har- 
bour Master  ■ — Undertaking  to 
Return  — Authority  of  Harbour 
blaster — Agent  of  Crown — Bail- 
ment — Negligence  — Contribu- 
tory Negligence  — Apportion- 
ment of  Damages. 

Wolverine  Steamship  Co.  v. 
Canadian  Dredging  Co.  Ltd., 
641. 


SLANDER. 

See  Defamation. 


726 


ONTAKIO  LAW  EEPORT8. 


[vOL. 


SOLICITOR. 

See  Bankruptcy^  6 — Sale  or 
Goods^  1 — Trusts  and  Trus- 
tees^ 2. 


SPECIFIC  PERFORMANCE. 

See  Vendor  and  Purchaser^ 

1. 


STATED  CASE. 

See  Appeal^  2. 


STATUTES. 

24  Viet,  ch,  83  (Can.)  (Toronto 
Street  Railway  Company  Act); 
Riveirdale  Garage  Ctd.  v.  Barrett 
Brothers,  616. 

30  & 31  Viet.  ch.  3,  sec.  91(8) 
(British  North  America  Act)  : Re 
Hamh^ton  Harbour  Commissioners, 
149. 

30  & 31  Viet.  ch.  3,  sec.  91(27): 
Re  Rex  v.  Solloway  and  Mills. 
677. 

30  & 31  Viet.  ch.  3,  secs.  91(27), 
109:  City  of  Toronto  v.  The  King, 
320. 

34  & 35  Viet.  ch.  31  (Imp.) 
(Trade  Union  Act) : Amalgamated 
Builders  Council  v.  Herman,  296. 

38  Viet.  ch.  63  (O.)  (Incorpor- 
ating: St.  Catharines  Street  Railway 
Company) : Town  of  Merritton  v. 
Niagara  ,St.  Catharines  and  Tor- 
onto Railway  Co.,  563. 

52  & 53  Viet.  ch.  28  (Imp.) 
(Canada  (Ontario  Boundary)  Act, 
1889):  Re  Arrow  River  and  Trib- 
utaries Slide  and  Boom  Co.  Ltd., 
575. 

R.S.O.  1897,  ch.  164,  sec.  12 
(Dower  Act) : Re  Davidson,  19. 

62  & 63  Viet.  ch.  77  (D.)  (Niagara 
St.  Catharines  and  Toronto  Rail- 
way Company) : Town  of  Merritton 
V.  Niagara  St.  Catharines  and 
Toronto  Railway  Co.,  563. 
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